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ADVERTISEMENT. 


The Author trusts, that when the time 
necessary to pass through the press a Volume 
requiring so much accuracy, and containing 
so many references, and the number of cases 
which are daily occurring upon the subject of 
Practice are considered, the Profession will 
appreciate his motive for publishing the fol- 
lowing Treatise in separate portions. As little 
delay as possible will occur in brining out the 
remainder of the Work ; and in the meantime, it 
is hoped that the copious Index which is added 
to the present Volume will in some measure 
prevent the inconvenience wliich might other- 
wise be experienced from the delay. 




PREFACE. 


Whatever apology may be due to the Pro- 
fession for the manner in which the work has 
been executed, the Author does not conceive 
that he is called upon to ojBFer any for the pub- 
lication of a new Treatise on the Practice of the 
Court of Chancery. The want of such a Treatise, 
on a more extended scale than those hitherto 
published, has long been acknowledged ; and the 
writer feels, that in undertaking one, he is only 
complpng with the wishes of the Profession. 
Whether the ensuing pages will supply the 
want which has been felt, is not for him to say ; 
indeed, when he compares what he has accom- 
plished with the previous notions which he had 
formed in his own mind as to the requisites of a 
good book of practice, it is with unfeigned diffi- 
dence that he commits his work to the Public. 
He trusts, however, that if he has not performed 
all that he aimed at, his endeavours to throw 
light upon this complicated subject will not have 
proved entirely ineffectual. 
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The object which the Author h^SSfc^d in view 
has been to lay before the reader, ^liot merely 
the abstract rules of practice, collected from the 
text-books and marginal notes of reports, but 
to show, as far as could be done, the principles 
upon which the various rules have been framed, 
and to point out how far those princijiles have 
been followed up in the decisions to be found in 
tlie reported cases. He has also endeavoured 
to bring under the eye of the practitioner the 
several alterations and modifications which have 
been made, in the course of proceeding, by the 
numerous Statutes and Orders of Court which 
have, of late years, been framed, and to show 
how far those alterations and modifications are 
consistent with the ancient practice and the 
principles by which it was governed. In doing 
this, he has drawn largely from the excellent 
work of Lord Chief Baron Gilbert, and from the 
older text-books and the modem editions of 
them, as well as from several of the more recent 
publications. In referring to text-books for infor- 
mation, he has been careful to avoid citing them 
in any case where the authorities upon which 
they proceeded were accessible, without a careful 
inspection and collation of such authorities ; and 
he can venture to assure the Profession that 
there are few, if any, of the numerous cases 
cited and referred to in the following Treatise 
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which have not been carefully examined by 
himself ; and that he has also, in every instance 
in which there has appeared any doubt as to the 
correctness of the report, made it a rule to refer 
to the statement of the case in the Regis- 
trar’s book. In discussing the modem altera- 
tions which have taken place under the new 
Orders and Statutes, he has not always had the 
advantage of reported cases for his guidance, 
he has, however, derived considerable assistance 
from the Report of the Commissioners, ap- 
pointed in the year 1824, to inquire into the 
Practice of the High Court of Chancery, and of 
the explanatory paper annexed to that document. 
He has also derived much useful information 
from the notes and explanations in Mr. Jemmett’s 
edition of Sir Edward Sugden’s Acts. The same 
sources, however, have not supplied information 
as to all the recent Statutes and Orders ; and 
in such cases he has had no alternative but 
to state the alteration which has taken place 
without comment, or to offer the result of his 
own reasoning and conjectures upon them. 

With regard to the “ Practical Observations 
on the Pleadings in the Court,” which are incor- 
porated in the following Treatise, the Author 
owes it to some of his friends, for whose judg- 
ment he has the highest respect, to say, that it 
is contrary to their opinions that he has ven- 
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tured to introduce them. It must^ however, be 
admitted, that it is extremely difficult in a work 
of this nature to separate pleading from prac- 
tice : many points in each are so intimately 
connected with or arise out of the other, that it 
is scarcely possible to shew the precise line of 
demarcation ; besides which, the writer has 
himself, in the course of practice, so frequently 
felt the want of some book which should give 
him information as to many of the practical 
points connected with pleading, which every 
Chancery pleader is supposed to have learnt in 
the Draftman’s office where he has acquired his 
rudiments, and which for that reason are never 
mentioned in any of the hooks of practice or 
publications upon pleading, that he cannot hut 
expect that the incorporation in the following 
Treatise of such observations upon those points as 
his own limited experience and the communica- 
tions of his friends have enabled him to collect, 
will he as acceptable to the Profession in general, 
and to the junior branches of it in particular, as 
it would have been to himself. The same expec- 
tation has induced him to make an attempt to 
reduce into some order the various points and 
decisions which occur upon the intricate subject 
of “ Parties.” 

The general plan adopted in the following 
pages has been (after pointing out the per- 
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sons by and against whom a suit in Chan- 
cery may or may not be instituted, with the 
peculiarities in point of practice attached to 
each description of pariy litigant, and showing 
who the parties are that must necessarily be 
brought before the Court in each case,) to trace 
a suit in equity from its commencement to its 
termination, detailing all the practical points, 
whether relating to pleading or to practice, 
which may arise in every stage of the proceed- 
ing. In doing this he has endeavoured to dis- 
cuss fully every point as it occurs, so that each 
chapter, and each section of every chapter, may 
set before the reader the whole law upon the 
subject of which it treats. By this means he has 
avoided the necessity of making, perpetually, 
“ prospective references,” which frequently occa- 
sion confusion, and are always inconvenient to 
the reader. The course thus pursued may some- 
times have led to repetitions ; but it is hoped 
that the instances in which it has done so will 
not be found very numerous. 

There only remains to the writer the agreeable 
task of returning his sincere thanks to his pro- 
fessional friends for the assistance which he has 
received from them in the course of his work. 
He has also to express his gratitude to the 
Officers of the Court, to whom he has had occa- 
sion to apply for information upon points arising 
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within their respective departments, for the 
readiness with which such information has been 
communicated. In the Registrar’s-office, parti- 
cularly, he has met with attentions, which he is 
most happy to acknowledge ; and he feels that 
he is adding much to the value of his work when 
he states that he is indebted to the kindness of 
Mr. Colville for much useful and valuable infor- 
mation. 


Lincoln’s-Inn, '{ 
March 6, 1837./ 
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OF THE COMMENCEMENT OF A SUIT. 

A SUIT in the Equity side of the Court of Chancery is By English Bill 

commenced by preferring a petition, containing a statement of 

the plaintiff’s case, and praying the relief which he considers 

himself entitled to receive. This petition, when preferred 

by a subject, is called in the old books an English Billy 

by way of distinction from the proceedings in suils within the 

ordinary or common-law jurisdiction of the Court, which till 

the statute of 4 Geo. 2, c. 26, were entered and enrolled more 

anciently in the French or Norman tongue, and afterwards in 

Latin, and is usually addressed to the Lord Chancellor, Lord 

Keeper, or Lords Commissioners for the custody of the Great 

Seal (a), unless the seals are in the King’s hands, or the 

Chancellor himself be the suitor, in which case the bill is 

addressed to the King himself (i). 

If the suit is instituted on behalf of the Crown, or of those By Information, 
who partake of its prerogative, or whose rights are under its 
particular protection, such as the objects of a public charity, the 
matter of complaint is offered to the Court, not by way of peti- 
tion, but of information (c), by the proper officer, of the lights 
which the Crown claims on behalf of itself or others, and of 
the invasion or detention of those rights for which the suit is 
instituted {d). This proceeding is then styled an information. 

The rules of practice incidental to these two methods of in- 
stituting a suit in Equity differ so little from each other, that 
in the ensuing Treatise what is said with respect to the one 
may be considered as applicable to both, unless where a dis- 
tinction is specifically pointed out. 

(a) Ld.Red.7. (c) Ld.Red.7. 

(ft) Ld. Red. 7. (d) Ld. Red. 18 ; 2 West, Symb. 194. 

VOL. i. 
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Of the Commencement of a Sait, 

By Petitions.^ There are ^Other methods of coinmencin^r proceedings in the 
Court of Chancery, namely, by petitions, in cases of infancy, or 
under particular Acts of Parliament, the practice with regard to 
which, as well as with regard to petitions addressed to the 
Lord Chancellor in his character of custodies of idiots and 
lunatics^ will be the subject of future chapters ; but for the 

present I shall confine my observations to the practice arising 
out of the ordinary proceedings by bill or information ; and in 
doing this I shall endeavour, first, to trace a suit in all its 
regular stages, from the bill to the final decree ; I shall then 
proceed to the consideration of the points of practice which 
su'ise from incidental occurrences, and from interlocutory appli- 
cations. As a preliminary step, however, I shall first point 
out the persons by and against whom a suit may be instituted, 
with the peculiarities of practice applicable to each description 
of persons ; and shall then direct the practitioner’s attention 
to the parties whom it may be necessary for him to bring before 
the Court, in order to entitle the plaintiff to obtain the decree 
which he seeks. 
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CHAP. II. 

OF THE PF.llSONS HY WHOM A SUIT MAY BE INSTITUTED. 


Sect. I . — The King^s Attorney -generaL 

It is a general rule, subject to very few exceptions, tliat All persons may 
there is no sort or condition of persons but may sue in the 
Court of Chancery, and tliis extends from the highest person 
in the State to the most distressed pauper. 

The King himself has the same right which a subject has. The King, 
to institute proceedings in his own Courts for the assertion of 
any right which he claims, either on behalf of himself or others, 
and the same principles which entitle a subject to the assist- 
ance of a court of equity, to enable him to assert his legal 
rights, are equally applicable to the Sovereign. Thus a suit 
may be instituted on behalf of the Crowm to have the benefit of 
a discovery from persons charged to be aliens of the place of 
their birth, in order to assist him in a commission to inquire 
into their lands, with the view of seizing them into his hands 
by inquisition (a). For the same reason, where an office can- 
not be found for the Crown without the aid of a Court of Equity, 
the Couii; will, at the suit of the Crown, interfere to restrain 
tlie commission of waste in the mean time {h). 

It is said, that the King is not bound to assert his rights in may sue 

any particular Court, but that he may sue in any of his Courts i*^ any Court, 
which he pleases, without reference to the question whether 
the subject matter of his suit is such as comes within the pecu- 
liar jurisdiction of such Court (c). Thus he may have a quarc 
impedit in the King’s Bench (e/), or he may elect to sue either 
in a Court of Common Law or in a Court of Equity. In a suit 
which was commenced in Chancery by the Attorney-general 
on behalf of the King and Lord Hunsdon, as the King’s 

(a) Attorney-general v. Du Pies- (c) 11 Eep. 68 B.; Ibid. 75 A.; 
sis, 1 Bro. P. C. 415-19. Plowden, 236. 240. 244. 

(J>) 2 Ves. 286. (d) 11 Rep. 68 B. 
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In what Courts. 


Informations re- 
lating to the 
l.unus and Uc- 
venues of tiic 
King arc usually 
in the Kxciio- 
qucr. 


Where a Relator 
is coneerned 
they may he 
brought in either 
court. 


Persons by whom a Suit may be instituted : 

farmer for the manor of West Thoresley and Castleby, in the 
county of York, aj^ainst the Duchess Dowager of Arundel and 
others, ti decree was pronounced for the King, although the 
King liad a good title at law, as appears by the report of Sir 
H. Hobart, who as Lord Chief Baron assisted the Lord Clian- 
cellor(c); and m Attorney -yeneral Vernon a patent 
of lands was set aside as unduly obtained, by information in 
equity. In both these cases, however, there were equitable 
grounds alleged for instituting tlie proceedings. In the former 
case, the cause alleged was, that tlie deeds whereby the estate 
came to the party under whose attainder the Crown claimed, 
were suppressed or withheld by the defendants ; in the latter 
<‘ase, fraud and surprise were charged as grounds of relief. 
There seems, however, to be no doubt but that the King may 
proceed in questions relating to the property to which he is 
entitled in right of his Crown, either in a Court of Law or in 
a Court of Ecpiity, and that where lie has caused a Court of 
F.ipiity to he informed that an intrusion has been committed on 
his land, although no matter of equitable jurisdiction has been 
stated, yet tlio information will bo entertained: but in such 
cases, if any question of law^ arises, the Court w ill put it in the 
course of trial liy a Court of I^w% and will retain the information 
till the result of such trial is know n {g). In general, bowTver, 
suits oil behalf of the Crown are instituted in the Court wdiich, 
by its constitution, is most properly adapted to the case ; and 
tlie Court of Exchequer being the general Court for all business 
relating to the King’s revenue or property, the practice is, that 
all proceedings relating to the property of the Crown, w’hethcr 
at common law or in equity, should be instituted there. Many 
cases, how^evor, occur in the books in which proceedings 
relating to the rights of the Crow’n have been commenced in 
the Court of Chancery; but they are, in general, confined to 
cases of purpresturc or nuisance^ or other matters, where the 
proceedings have been commenced at the relation of indivi- 
duals, w'ho, as they are considered responsible for the costs 

(e) The King t). The Countess Prince of Wales v. Sir J. St. Aubyn, 
Dowager of Arundel, Hob. 131. Wightw. 1G7, and the cases there 

( /*) 1 Vern. 277, 370 ; 2 Ch. R. cited ; vide etiam Attorney-general 
S C. r. The Mayor of Plymouth, ibid. 

Vide Attorney- general to die 131. 
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and conduct of the suit, are in general at liberty to commence in what Courts. 

it in whatever Court of competent jurisdiction they please. ' — 

For the same reason, informations on behalf of charities, or of 
idiots or lunatics, in which there is generally a relator, are 
frequently exhibited in the Court of Chancery, although they 
may, with equal propriety, be commenced in the Exchequer. 

And it is to be observed, that in cases relating to charities, 
informations under the Act of 59 Geo. 3, c. 51, may be 
commenced either in the Court of Chancery or Exchequer, 
although in general they have been instituted in the former 
Court. 

In all cases where the right of the King, or of those who par- f „ Courts at 
take of his prerogative, are the subject of the suit, .the name 'VestiuinsitM-. 
of the King is not, as we have seen, made use of as the party 
complaining, but the matter of complaint is offered to the 
Court by way of information given by the proper oiiicer. That 'i hc Attorney- 

officer, if the information is exhibited in any of the Supreme or if no 

^ ,,, . . , A 1 I rt* Attorney, the 

Courts at Westminster, is the Attorney-general, or if the office Solicitor-general 

of Attorney-general should happen to be vacant, the Solicitor- 

general (//). 

Besides the Attorney and Solicitor-general, who are the In County Pala- 
officers for conducting the King’s business in his Courts at Lancas- 

Westminster, the King has officers of the same description in 
the county palatine of Lancaster and in the duchy of Lan- In Duchy of 
caster, whose duty it is to conduct tlie business of the Crown 
in the courts belonging to those jurisdictions (i). The Bishop In County Pala- 
of Durham, as possessing jura regalia in the county palatine Durham, 

of Durham, has also his Attorney-general for the same purpose 
within his jurisdiction. And it seems that the Bishop of Ely In the Franchise 
has also the privilege of appointing an Attorney-general within 
his franchise. 


(/i) Ld. Red 18 ; Wilkeses Case, 
4 Pur. 2527*. 

(i) The Court of the Duchy Cham- 
ber of Lancaster has both a legal and 
equitable jurisdiction with regard to 
lands within its survey, and proceed- 
ings relating to the property of the 
Crown within its juri^iction aro 
generally commenced by information 
by the Attorney -general of the juris- 


diction. Per Wood, B. *, Attorney- 
general for the Prince of W ales o. 
St Aubyn, Wightw. 217. It seems, 
however, that the Court of Exchequer 
and Court of Chancery have a con- 
current jurisdiction within the Duchy 
Court of r.ancaster. Levington v, 
Woton, 1 Ch. Rep. 52; Toth, 135; 
Hardf. 171. 
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Persons by whom a Suit may be instituted : 


In particular 
Jurisdictions. 


T n Chester and 
in the Great Ses- 
sions in Wales, 


— the juris- 
dictions arc 
abolislicd. 


In the Duchy 
of Curnwull. 


Previously to the passing of the Act of the 11 Geo. 4, 
& 1 Will. 4, c. 70, by which the jurisdictions of the Courts 
of Great Session in the principality of Wales and county 
palatine of Chester, and of the Chamberlain and Vice-Cham- 
berlain of Chester, were transferred to the Courts at West- 
minster, informations on behalf of the Crown to these Courts 
respecting matters within their jurisdiction must have been 
by the Attomies-general of those jurisdictions. But since 
the passing of that Act, although by the 34th sect, the offices 
of Attorney-general of Chester and of Wales are continued to 
the present holder of them till His Majesty's pleasure shall bo 
otherwise declared, yet, as their offices are circumscribed by 
the jurisdictions to which they are appointed, and the courts of 
equity within those jurisdictions are removed, no informations 
in equity can be exhibited by them, because no person who sus- 
tains the character of Attorney-general in a county palatine or 
other jurisdiction of this description is recognised as such in 
Westminster-Hall {k). In this respect, however, the Attorney- 
general for tlie Duke of Cornwall appears to be in a different 
situation from Attomies-general of counties palatine, since it 
has been decided, in the case of the Attorney -general for the 
Prince of Wales v. Sir John St. Aubyn, that he may exhibit an 
Biiglish Information on behalf of the Prince of Wales, as 
Duke of Cornwall, in the King's Courts at Westminster. It 
seems, iiowever, that this rule holds only during such time as 
tliere is a Duke of Cornwall in existence, and that when the 
duchy of Cornwall is in the hands of the Crown, the King’s 
Attorney-general conducts all proceedings relating to the 
duchy. When there is a Duke of Cornwall who lias not 
attained his majority, such proceedings are also carried on by 
the King's Attorney-general, taking along with him the At- 
torney-general for the duchy of Cornwall, not, as it seems, that 
he is joined as a necessaiy paj^y , but rather from attention to 
the Duke of Cornwall in respect of his interests (/). When 
tlie Duke of Cornwall comes of age, the proceedings may, it 
would appear, be taken up and prosecuted by his Attomey- 


(fc) Ai-g" Attorney-general to the ( 1 ) Vide Wightw. 25.5, 256, and 
Prince of Wales i>. Sir J. $t. Aubyn, the proceedings there cited. 

Wightw. 178. 
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general alone (m). And if the Dnke of Cornwall ahotild die 
pendente litCy the proceedings may be carried on by the King’s 
Attorney-general by information of rcrivor and snpplement (n). 

Besides the cases in which the immediate rights of the 
Crown are concerned, the King’s officers may, some cases, 
institute proceedings on behalf of those who claim under the 
Crown, by grantor otherwise, or, more coirectly speaking, those 
who claim under the Crown may make use of the King’s name, or 
of that of his proper officer, for the purpose of assorting their rlglrt 
against a third party. Thus a chose in action may be assigned 
to the King, and may also be granted or assigned by him to 
another person ; and in this latter case the grantee may either 
sue for it in his own name or in that of tho King (o). But 
if he sues in his own name he must make the Attorney-general 
a party to his suit. In Batch v. Wastall (p), A having out- 
lawed By brought a bill against C, a trustee for By with respect 
to an annuity, to subject this annuity to the plaintiff’s debt, 
and tho Court held, that forasmuch as by the outlawry all tho 
defendant’s interest, as well equitable as legal, w^as vested 
in the Crown, the plaintiff must not only get a grant thereof 
from the Crown, but must make the Attorney-general a party 
to the suit (^). 

Informations may also be exhibited by the King's Attorney- 
general or other proper officer in support of the rights of those 
whose protection devolves upon the Crown as supreme head 
of the Church. Thus the King, as supreme head of the Church, 
is the proper guardian of the temporalities of the bishopricks ; 
and an information may therefore be brought by the Attorney- 
general to stay waste committed by a bishop (r). 

In like manner the Attorney-general may exhibit informa- 
tions on behalf of individuals who are considered to be under the 
protection of the Crown as parens patrieCy such as the objects of 
general charities, idiots and lunatics. In some instances, also. 


AVhere Crown 
not immediately 
concerned. 


Of In formations. 

Where the 

Crown is not 
immediately 
concerned. 


On behalf 

Crown's Grantee 
of a Chose in 
Action. 


— On behalf 
of the King as 
supreme liead of 
the Church. 


As parent 

patriot for 
charities, Ac. 


(m) A^ide Wightw. 246, and the 
proceedings there cited. 

(«) Ibid. 25. 

(o) Dyer, 1, PI. 7, 8 ; Keilw. I 
09 ; 5 Bac. Ab. tit. Prerog. F. 3 ; 
Miles r. Williams, 1 P. Wms. 252 ; 
Earl of Stafford v, Buckley, 2 Ves. 
181. 


(p) 1 P. WiTfs. 445. 

(q) Vide etiam Haywanl ». Fry, 
ibid. 446 •, and Rex v. Fowler, Bunb. 
38. 

(r) Knight V. Moscly, Amb. 176; 
Wither *». D. A C. of Winchester, 
3 Mer. 427 ; Jefferson v. Bishop of 
Durham, 1 Bos. & Pull. 129. 131. 


n 4 
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Persons by whom a Suit may he instituted : 


Where Crown 
concerned at 
Parern Patria, 


Of Informations 
on behalf of 
Idiots and Lu- 
atics. 


Lunatic must 
be a party, 


unless to avoid 
his own acts. 


the Attorney or Solicitor-general is authorized to institute in- 
formations by particular Acts of Parliament, as in the case of 
proceedings under the Marriage Act, 4 Geo. 4, c. 76, and 
under the Acts («) for giving additional facilities in applica- 
tions to courts of equity regarding the management of estates 
or funds belonging to charities. 

With respect to idiots and lunatics, it is to be observed that 
suits on their behalf are usually instituted by the committees of 
their estates; but that sometimes where there has been no 
committee, or where the interest of the committee is likely to 
clash with those of the persons whose estates are under their 
care, informations have been exhibited on their behalf by the 
Attorney-general, as the officer of the Crown (t). Where in- 
formations have been filed on behalf of persons found lunatic, 
but who have had no committee appointed, the Court will pro- 
ceed to give directions for the care of the property of the 
lunatic, and for proper proceedings to obtain the appointment 
of a committee (a). Persons incapable of acting for them- 
selves, though not coming under the description of idiots or 
lunatics, have been permitted to sue by their next friend with- 
out the intervention of the Attorney-general (a). 

It seems that when an information is filed on behalf of a 
lunatic, he must be named as a party to the suit, and that 
merely naming him as a relator will not be sufficient (i/) ; but 
in the cases of the Attorney -general v. Parkhurst (z), and 
Attorney -general v. Woolrich (o), a distinction appears to bo 
taken between cases where the object of the suit is to avoid 
some transaction of the lunatic, on the ground of his inca- 
pacity, and those in which it is merely to affirm a contract 
entered into by him for his benefit, or to assert some claim on 
his behalf. In the former case it was held that the lunatic 
ought not to be named as plaintiff, because no man can be 
heard to stultify himself. If he is named, however, it will 


(5) 50 Geo. 3, c. 01 ; and 2 Will. 
4, c. 57. 

(t) Attomoy-general v, Parkhurst, 
1 Cha. Ca. 112; Attorney-general 
i*. Woolrich, ibid. 153; Attorney- 
general i>. Tiler, 1 Dick. 378 ; 2 Eden, 
230. 


(u) Attorney-general v.Howe, Ld. 
Red. 23, n. 3. 

(x) Liney v. Wetherley, Ld. Red. 
23, n. a. 

(v) Attorney-general v. Tiler, 1 
Dick. 378. 

(0 1 Cha. Ca. 112. 

(u) Ibid. 153. 
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be no ground for demurrer (6). The reason for making a 
lunatic a party in proceedings of this nature appears to be, 
that as no person can be bound by a decree in a suit to which 
he or they under whom he derives title are not parties, and as 
a lunatic may recover his understanding, the decree will not 
have the effect of binding him unless he is a party to the suit; 
and upon the same principle it is held, that where a suit is 
instituted on behalf of the lunatic by his committee, the com- 
mittee must be named as a co-plaintiff, in order that the 
right which the committee acquires in the lunatic’s estate, by 
virtue of the grant from the Crown, may be barred. The 
same reason does not apply to cases of idiots, because in con- 
templation of law they never can acquire their senses ; tliey 
are, therefore, not considered necessary parties to proceedings 
on their behalf (f). 

With respect to informations exhibited under particular 
Acts of Parliament : By the 59 Geo. 3, c. 91, which was 
passed for giving additional facilities in applications to Courts 
of Equity regarding the management of estates or funds be- 
longing to charities, the commissioners appointed under the 
58 Geo. 3, c. 91, and 59 Geo. 3, c. 81, or any five or more 
of them, are authorized and empowered, whenever, upon any 
investigation had or taken by or before them, any case shall 
arise or happen in which it shall appear to the said commis- 
sioners that the directions or orders of a Court of Equity are 
requisite for remedying any neglect, breach of trust, fraud, 
abuse or misconduct, in the management of any trust created 
for any charitable purposes, as therein mentioned, or of the 
estates or funds thereunto belonging, or for the regulating the 
administration of any such trust, or of the estates or funds 
thereof, to certify the particulars of such case in writing 
under their hands to His Majesty’s Attorney-general ; and 
thereupon His Majesty’s Attorney-general is authorized and 
empowered, if he shall so think fit, either by a summary ap- 
plication in the nature of a petition, or by information, as the 
case may require, to apply to or commence a suit in His 
Majesty’s High Court of Chancery, or to or in His Majesty’s 


On behalf of 
Idiots and 
Lunatics. 


Idiots not neces- 
sary parties. 


Of informations 
iindcr particu- 
lar Statutes. 


Chaiity Com- 
missioners* Act. 


(h) Kidler v, Ridler, £q. Ca. Ab. 
279. 


(c) Attorney-general v, Wooliicb, 
1 Cha. Ca. 153. 



10 


Persom hy wham a Suit may be instituted : 

Under particular Court of Exchequer, sitting as a Court of Equity, stating and 
Stetutwi. gating forth the neglect, breach of trust, fraud, abuse oir mis- 
conduct, or other cause of complaint or application, and pray- 
ing such relief as the nature of the case may require. This 
Act has been continued by the 2 Will, 4, c. 57, sec. 11, by 
which Act the Attomey-generars certificate that the parti- 
culars of the case in question have been duly certified to him 
by the commissioners, is made sufficient evidence of such cer- 
tifying by the commissioners (<?). It is to be observed, that 
in proceedings under these Acts the Attorney-general is not 
considered liable to costs in the event of failure ; but although 
as an officer suing in discharge of his public duty he can never 
be made to pay costs in a Court of Equity, yet it is not the rule 
of a Court of Equity that he cannot receive costs, and that in 
an information under the first-mentioned Act the defendant 
was ordered to pay the Attorney-general his costs (/). 

Marriage Act. By tfie. Marriage Act, 4 Geo. 4, c. 76, s. 23, it is enacted, 
that if any valid rnamtigo solemnized hy licence shall be pro- 
toured by a party to such marriage to be solemnized between 
))erson8 one or both of whom shall be under the age of twenty- 
one yeai-s, not being a widower or widow, contrary to the pro- 
visions of the Act, by means of such party falsely swearing 
as to any iiiattor to which such party is required personally to 
swear, (such party wilfully and knowingly so swearing) ; or 
if any valid iiiarricage by banns shall be procured by a party 
thereto to be solemnized by banns betw^een persons, one or both 
of whom shall be under the age of tw^enty-one years, not being 
a widower or widow, such party knowing that such person as 
aforesaid under the age of twenty-one years had a parent or 
guardian then living, and that such marriage was had without 
the consent of such parent or guardian, and knowing that 
banns had not been published according to the provisions of 
the Act, and having caused or procured the undue publication 
of banns ; then and in every such case it shall be lawful for 

(e) These Acts are perpetual ; of the Commissioners, made while 
and it has been held that, although their authority was in existence, 
the Act under which the Commis- Attorney-general v. Bullin, Rolls, 
sioners were appointed have expired, Jan. 22, 24, 1835. 
still the Attorney-eeneral may, under (/ ) Attorney- general v. Lord A sh- 

tbe authority of those mentioned in bnmham, 1 S. & S. 394. 
the text, proceed u|H)n any certificate 
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his Majesty’s Attorney-general (or for his Majesty’s Solicitor- Under particular 
general in case of the vacancy of the office of Attorney- Statutes, 
general), by information in the nature of an English bill, in 
the Court of Chancery or Court of Exchequer, at the relation 
of a parent or guardian of the minor whose consent has not 
been given to such marriage, and who shall be responsible for 
any costs incurred in such suit, (such parent or guardian pre- 
viously making oath as is thereinafter required,) to sue for a 
forfeiture of all estate, right, title and interest in any property 
which hath accrued or shall accrue to the party so offending 
by force of such marriage; and such Court shall have power in 
such suit to declare such forfeiture, and thereupon to order and 
direct that all such estate, right, title and interest in any pro- 
perty as shall then have accrued or shall thereafter accrue to 
such offending party by force of such marriage, shall be secured 
under the direction of such Court for the benefit of tlie inno- 
cent party, or of the issue of the marriage, or of any of them, 
in such manner as the said Court shall think fit, for the pur- 
pose of preventing the offending party from deriving any inte- 
rest in real or personal estate, or pecuniary benefits, from sucli 
marriage ; and if both the parties so contracting marriage sliall 
in tlie judgment of the Court be guilty of any such offence as 
aforesaid, it sliall be lawful for the said Court to settle and 
secure such property, or any part thereof, immediately for the 
benefit of the issue of the marriage, subject to such provisions 
for the offending parties, by way of maintenance or otlierwise, 
ns tlie said Court, under the particular circumstances of the 
(rase, shall think reasonable, regard being had to the benefit of 
the issue of the marriage during the lives of their parents, and 
of the issue of the parties respectively by any future marriage, 
or of the parties themselves in case either of them shall survive 
tJie other. 

In all cases of informations which immediately concern the or itdators. 
riglits of the Crown, its officers proceed upon their own autho- ' ^ 

rity, without the intervention of any other person (g) ; but where > nwessary.^**^ 
tlie information docs not immediately concern the rights of the 
King, they generally depend upon the relation of some person > 

(g) Ld. Red. 18 ; Attorney-gene- ney-gencra! v. Croft, 1 Bro. P. C. 
ral r. , Vein. 277. 370 j Atlor- 222. 
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Of Relators. 


In what rases 
they ought to 1 
FlaintifTs. 


Where the Suit 
relates to rights 
of the Clown. 


Persong by whom a Suit may be instituted : 

whose name is inserted in the information, and who is termed 
the Relator Qi). This person in reality sustains and directs the 
suit, and he is considered as answerable to the Court and the 
parties for the propriety of the proceedings, and the conduct of 
them (i). It sometimes happens that this person has an inte- 
rest in the matter in dispute, of the injury to which interest he 
is entitled to complain. In this case his personal complaint 
being joined to and incorporated with the information given to 
the Court by the officer of the Crown, they form togetlier an 
information and bill, and are so tenned. In some respects, 
however, they are considered as distinct proceedings ; and the 
Court will treat them as such, by dismissing the bill and 
retaining the information, even though the relief to be granted 
is different from that prayed. Thus in Attorney -general v. 
Vivian {k)y where the record was both an information for a 
cliarity and a bill, and the whole of the relief specifically prayed 
was in respect of an alleged interest of the relator in the trust 
property, which he did not succeed in establishing, Lord Gifford, 
although he dismissed the bill with costs, retained the infonna- 
tion for the purpose of regulating the charity. 

But although it is the general practice, where the suit im- 
mediately concerns the rif^hta of the Crown, to proceed without 
a relator, yet instances have sometimes occurred wliere relators 
have been named. In such cases, however, it has been done 
through the tenderness of the officers towards the defendant, in 
order that the Court might award costs against the relator if the 
suit should appear to have been improperly conducted, it being 
a prerogative of the Crown not to pay costs to a subject (Z). 

It has been said, that as the King by reason of his preroga- 
tive does not pay costs to a subject, so it is beneath his dignity 
to receive them. But many instances occur in the course of 
practice, in which the Attorney-general receives costs. In the 
Court of Exchequer it is the every day practice for the Crown 
to receive costs in interlocutory applications which are re- 
fused ; and in the Court of Chancery, when collusion is sus- 
pected between the defendants and the relators, the Attorney- 
general attends by a distinct solicitor, and always receives his 


(h) Ld. Red. 18; 2 Ves. J. 247, n. (k) 1 Russ. 226 ; 2 Swan. 215. 

0) U. Red. 18. (0 Vide 3 Bl. Cora. 400. 
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costs. In Attorney -general v. Lord Ashburnham (»i), Sir 
J» Leach 9 V.C., said, in reference to the asserted principle 
that the Crown can neither pay nor receive costs, “ I find no 
such principle in Courts of Equity. The Attorney-general 
constantly receives costs, where he is made a defendant in 
respect of legacies given to charities (n) ; and even where he 
is made a defendant in respect of the immediate rights of the 
Crown in cases of intestacy, and where charity informations 
have been filed by the Attorney-general, costs have lieen fre- 
quently awarded him in interlocutory matters, independently 
of the relator,” It should be remembered here, that in the case 
of Attorney-general v. Dickson, referred to by Mr, Beanies, 
in his “ Summary of the Doctrine of Costs in Equity,” 
page 83, n. 2, as being sub judice, in which the question 
was, whether the Crown, in the case of a simple contract 
debtor to it, can pay or receive costs, has since been decided, 
and that no costs were given to the Crown, although the 
demurrer was in its favour (o). 

The propriety of naming a relator for the purpose of his being 
answerable for costs, and the oppression arising from a con- 
trary practice, were particularly noticed by Baron Perrot, in 
a cause in the Exchequer, Attorney -general v. Fox (p), in 
wdiich case no relator was named ; and though the defendants 
finally prevailed, they were put to an expense almost equal to 
the value of the property in dispute. The introduction of a 
relator, however, in cases in which the information is merely 
toncerning the rights of the Crown, is a mere act of favour 
on the part of the Crown and its officers ; and it appears to 
have been the opinion of Lord Eldon that, even in informations 
concerning charities, the introduction of a relator Avas an in- 
dulgence on the part of the Crown, which though usual might 
be withheld. In the Matter of the Bedford Charity (q), in 
speaking of informations concerning charities, his Lordship said, 
that there is no doubt, that though a relator is commonly 
required for the purpose of securing costs, the Attorney-general 
may, if he pleases, proceed without a relator.” This dictum 

(m) 1 S. & S. 394. (o) 1 Sim. & S. arg. 303. 

(n) Moggridge v. Thackwell, 7 (p> Ld. Red. 19. 

Ve.i. 36. 8 H. ( 9 ) 2 Swan. .320. 


13 

Of Ralators. 


Usually named 
in cases of clia- 
rities. 


But not abso- 
lutely necessaiy. 
Semblt* 



14 


Persons by whom a Suit may he instituted: 


Of Relators. 


Who may be 
IWlators. 


appears to be at variance with the opinion of Lord Thurlow, 
in the Attorney-general v. Oglander(r)^ in which his Lord- 
ship is reported to have expressed his belief that an infor- 
mation without a relator would not do; and the opinion of 
Lord Thurlow upon this point appears to have been adopted by 
Lord Redcsdale (s). But it is worthy of remark that in the 
cases which are referred to as authorities upon this subject 
in the marj^in, of Attorney-general v. Oglander, the point 
does not appear to have arisen (t) ; and with respect to another 
case, referred to by the Annotator upon Mr. Vesey’s Re- 
ports (m), to show the necessity of there always being a relator, 
it is to be observed, that it was a case arising upon a plea of 
outlawry in the relator, which was held to be a good plea ; but 
the decision was given upon the ground that, although the 
Attorney-general was plaintiff, yet the relator was to have the 
whole benefit or loss of the suit, and was himself a party to it, 
for it would abate by his death, &:c., and the King’s name was 
only made use of by the fonn of the Court, and he was not 
directly concerned at all, and very little by consequence, and 
the suit was not for the King’s duty, but for the relator’s 
interest. Upon the w^hole, therefore, it seems, that although 
in cases of informations for charities, the general and almost 
universal practice is to have a relator for the purpose of an- 
swering the costs, yet the nile is not imperative; and the 
Attorney-general, as the officer of the Crown, may, in the 
exercise of his discretion, exhibit such an information without 
a relator. In confinnation of this it is to be obsen^ed, that in 
informations under the statute (x), for giving additional faci- 
lities in applications to Courts of Equity regarding the manage- 
ment of estates or funds belonging to charities, it is not the 
practice to have a relator. 

All persons, who are imt under any of the legal disabilities 
after mentioned, may be relators in informations concerning 
charities ; and it seems that dissenters may fill that character 
for dissenting charities (y), and that the maintenance of a Pro- 

(r) 1 Ves. J. 246. (u) Attorney-general of the Duchy 

T H Ue^th, Free, in Ch. 13. 

(s; LO. Ked. 78. : j ^ g^ continued 

(t) Attorney-general v. Smart, 1 ana extended by 2 Will. 4, c. 67. 
Ves. 72 ; Attorney-general v. Mid- (v) Attorney-general v. Lord 
dletoD, 2 Ves. 327. Dudley, Cooper, 146. 
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testant dissenting chapel is considered a charitable institution 
for this purpose (z). 

It does not appear to be required in cases of charities, that 
the relator should be personally interested in the charity, though 
from what was said by Lord Hardwicke in Attorney -general v. 
Bucknall (a), it appears that some interest in the relator, how- 
ever remote, was considered necessary. Lord Gifford (M. R.), 
however, in Attorney -general y, Vivian (b), my Sy ‘‘whatever 
opinions may have been previously entertained upon this sub- 
ject, 1 conceive it is not necessary for relators to have any 
interest in the subject of the suit.*’ 

If an information is exhibited at the relation of a person not 
interested in the charity, and it appears that there is ground 
for the interference of the Court, though he is mistaken in the 
relief prayed, the Court will take care, at the hearing, to decree 
in such a manner as will best answer the purposes of tho 
charity (c), even though the specific relief prayed by the infor- 
mation is refused {d). But it seems that where a person who, 
in the event of a particular construction of the will or deed 
by which the charity is founded being considered correct, 
would be personally interested in the charity, files an infonna- 
tion in, which he is the relator, insisting npon that construc- 
tion, and praying relief accordingly, but fails in establishing his 
case, the information will be dismissed. Thus where a ques- 
tion arose between two charities, one for poor people in a parti- 
cular parish, and the other for poor widows in an almshouse, 
concerning the right to a legacy given by a will in which there 
were descriptions applicable to both, and an information was 
filed at the relation of the latter, the Lord Chancellor (Lord 
Thurlow) dismissed the information because the relators had 
no title (c). 


(s) Attorney-general v, Fowler, 
Ves. 85. 

(a) 2 Atk. 328. 

(b) 1 Russ. 23G. In this respect 
an information differs from a petition 
under the 52 Geo. 3, c. 101, as per- 
sons presenting petitions under that 
Act must, accoiding to the opinion 
expressed by Lord Eldon in the case 
of the Bedford Charity, 2 Swanst. 
518, have an interest in the charity. 


r) 2 Atk. 328. 

d) Par l^rd Eldon, in Attorney - 
general «. Whitely, 11 Vcs. 247; 
Vide etiam Attorney-general v, Scott, 
1 Ves. 413; Attorney-general v. 
Mayor of Stamford, 2 Swan. 591 ; 
Attorney -general v. Parker, 1 Ves. 
43 ; Attorney-general v. Smart, 1 Ves. 
72 ; 2 Ves. 42C ; Attorney- general 
V. Bolton, 3 Anat. 820. 

(e) Attorney-general v» Oglander, 
1 Ves. J. 240. 
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Of Relators. 


Whether an 
Outlaw 'can be 
a Relator. 


Persons by whom a Suit may be instituted: 

If, however, a person files an infonnation as a relator, claim- 
ing the benefit of the charity for himself, and insisting upon 
his claim under a title as to which it appears that he is mis- 
taken, though he be found to be entitled under another title 
upon which he does not insist, a decree will be made. Thus, 
where the curate of a chapel filed an information in the name 
of the Attorney-general, in which he himself was the relator, 
claiming the benefit of an augmentation under the 29 Car. 2, 
c. 8, and the relator founded his case on a right of nomina- 
tion in the rector, but the defendant proved a right of nomina- 
tion in the vicar, by whom the relator had been nominated, it 
was insisted, that though a right was in the relator, yet he 
must recover according to the right he had set up ; but Lord 
Hardwicke was of opinion, that although if it had been a bill 
by the curate in his own name, he never could have made 
a decree to establish a right appearing in him contrary to that 
set up, yet this, being an information in the name of the 
Attorney-general, is an answer to that also ; for though such 
an infonnation to establish a charity is mistaken in the circum- 
stance of laying it, yet if it appears that there is a charity, and 
the right appears in the whole cause, that information cannot 
be dismissed, but a decree must be made to establish that cha- 
rity (/). This doctrine, his Lordship observed, “ has been 
frequently laid down in this Court and allowed, because it is 
considered as a proceeding by an officer of the Crown ; and as 
the King is pater patrice, the information therefore must not 
be dismissed : so that though the relator has mistaken his title, 
however in the cause a title comes out for him and his succes- 
sors, he must have that title established” (g). 

There is a case in the Precedents in Chancery (h), where a 
plea of outlawry in disability of tlic person of the relator in an 
information, is said to have been allowed in the Duchy Court 
of Lancaster. But upon reference to the case, it will be seen 
that it was the case of an information by the Attorney-general, 


(/) This rule only applies when 
it is a charity instituted by a private 
person, not to cases of charities in- 
corporated by royal charter under the 
great seal, for they are already esta- 


blished. Attorney-general v. Middle- 
ton^ 2 Ves. 328. 

(g) Attorney-general v. Brereton, 
2 Ves. 425. 

(h) Attorney-general of the Duchy 
of Lancaster fi. Heath, Free. Ch. 13. 
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at the relation of a part owner of coal mines against tl/e other 
part owners, praying that the defendants might contribute 
towards certain expenses which the relator had been put to in 
draining and improving the mines, without which they could 
not be wrought, so the King would lose his duty ; so that in 
fact the relator was the substantial plaintiff in the suit, and the 
King’s name was only made use of as a matter of form, ** the 
Crown not being directly concerned, and only very little as a 
matter of consequence.” Indeed, the relator is stated in the 
report to have been himself a party to the suit, so much so that 
it would have abated by his death. 

From the above case it appears, that where a relator himself 
claims an interest in the subject matter of the suit, and pro- 
ceeds by bill as well as by information, making himself both 
plaintiff and relator, the suit will abate by his death. Where, 
however, the suit is merely an information, the proceedings do 
not abate by the death of the relator (2), they can only abate 
by the death or detennination of interest of the defendant (^). 

If there are several relators, the death of any of them, while 
tliere survives one, will not in any degree affect the suit ; but 
if all the relators die, or if there is but one, and that relator 
dies, the suit is not abated, but the Court will not permit any 
further proceedings till an order has been obtained for liberty 
to insert the name of a new relator, and such name is inserted 
accordingly, otherwise there would be no person to pay tlie 
costs of the suit in case the information should be deemed 
improper, or for any other reason should be dismissed (/). 
Where, however, a relator dies, the application for leave to 
name a new relator must be made by the Attorney-general, 
and not by the defendant, otherwise the defendant might choose 
his own prosecutor (m). 

With respect to informations on behalf of idiots and lunatics, 
it seems that it is not only necessary that the lunatic should 
be a party, but it is also requisite that there should be a relator 
who may be responsible to the defendant for the costs of the 
suit. Thus in the case of the Attorney -general v. Tyler, 

(i) Waller v. Hanger, 2 Bulst. (/) Ixl. Red. 79. 

13‘t. (m) Attorney 'general r. Plumtree, 

(k) Ld. Red. 78. 6 Mad. 4r,2. 

VOL. I. 
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Persons by whom a Suit may be instituted : 

mentioned in the note to Lord Redesdale’s Treatise (w), it 
appears that the lunatic had been made the relator, but that on 
a motion being made that a responsible relator should be ap- 
pointed, Lord Nortliington directed that all further proceed- 
ings in the cause should be suspended until a proper person 
should be named as relator in his stead. This appears to bo 
the same cause which has been before referred to, as reported in 
Mr. Dickens* Reports (o), in which, upon the hearing, it was 
objected that tlic lunatic was not a party to the suit, although 
he wjis named as relator, and the cause was consequently ordered 
to stand over, with liberty to amend by* adding parties, and, if 
so advised, to change the information into a bill. 

The object in requiring that there should be a relator in in- 
formations exhibited on the part of the Attorney-general, is, as 
wo have scon, that there may be some person answerable for 
the costs, in case they should have been improperly hied. 
Thus in the case of Attorney -general v. Smart {p)y before 
referred to, where the information was held to have been unne- 
cessaiy, and contrary to the right, the costs w^ere ordered to be 
paid by the relator. And so in Attorney -general v. Middle- 
ton {q), where the relator failed in establishing his case, and it 
appeared that he had acted upon improper motives in filing the 
information, he was decreed to pay the costs. In like man- 
ner, wdiere there was only a general allegation in the informa- 
tion of a right to elect a curate, which was not proved, the 
Court dismissed the information with costs (r). But in the 
case of Attorney-general Y, Oglander(s), before referred to, 
where the relator insisted upon a particular construction of the 
w'ill of the person by -whom the charity w’as founded, and in 
w'hich there was considerable ambiguity, although ho failed in 
satisfying the Court that his construction was the right one, 
and the information was consequently dismissed, the Court did 
not make him liable to the costs of the defendant, although 
it refused to permit tlio costs to bo paid out of the funds of the 
charity. And in general, where an information prays a relief, 

(n) Lil. Red. 23; vide 2 Kdcn. {q) 2 Ves. 327. 

230, S. C. ( r) Attorney- general i». Parker, 3 

(o) Ante, p. 8. Atk. 676 ; 1 Ves. 43, S. C. 

(;>) 1 Ves. 72. (s) 1 Vcs. J, 210, 
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which is not granted, but the Court thinks proper to make 
a decree according to the merits, so that the information is 
sliown to have had a foundation, although the relief is not such 
as the relator prayed, the relator will not be ordered to pay the 
costs [t)y unless indeed it appears, as it did in the case of 
Attorney -general v. Oglander^ii), that ho has filed the infor- 
mation for the purpose of establishing a construction by which he 
himself is to be benefited. In such cases, it seems that, although 
it is the duty of the Court to grant the proper relief, the terms 
to be imposed between^ho parties, as to costs, are altogether in 
the discretion of the Court ; and therefore, where an information 
had been filed involving most expensive inquiries, and contain- 
ing unfounded imputations on the conduct of individuals, and 
allegations not proved, upon which no relief was given or could 
be sought, Lord Eldon, altliough he made a decreo granting 
relief, (but which was not the relief prayed for,) refused to allow 
tho costs out of the charity estates, and directed them to he 
paid by tho relators {x). 

In general, however, where relators conduct themselves pro- 
perly and their conduct has been beneficial to tho (diarity, they 
are allowed their costs. Thus in Attorney -general v. The 
Brewers^ Company (y), the relators (in the report erroneously 
called the plaintiffs) were allowed their costs out of the im- 
proved rents of the cliarity estates, because they had been 
serviceable to the charity by easing it of a debt wliich was 
claimed against it (z). And it seems that in some cases tho 
costs of relators will be taxed as between solicitor and client, as 
otherwise people would not como forward to file informa- 
tions (a). 

This practice, however, does not appear to be general, 
although it is often adopted in cases of charities (b). 

As the principal object in having a relator is, that he may be 
answerable for the costs of the proceedings, in case the infor- 

(!) Attorney-general v. Bolton, 3 (a^ Attorney-general v. Taylor, 

Anst. 820. cited in Osborne v. Denne, 7 Vcz. 

(m) Supra, 424. 

(x) Attorney-general r. Hartley, 2 (h") 7 Ves. 425; vide eiinm At- 

J. & W. 353; vide etiam Att.-gcn. torncy general v. Carle, I Hick. 113; 

Mayor of Stamford, 2 .Swan. 501. Beames on Costs, App. 343, $. 

(y) 1 P. Wms. 37(i. C. ; and Moggeridge v. Thackweli, 

(:) Beames on Costs, 21. 7 Vez. 3G. 
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mation shall appear to have been improperly instituted or con« 
ducted^ it follows as a matter of course that such relator must 
be a person of substance, and if it is made to appear to the 
Court, after the information is filed, that the relator is not 
a responsible person, all further proceedings in the informa- 
tion will be suspended till a proper person shall be named as 
relator (c). 

It is to bo observed, that an information by the Attorney- 
general cannot be dismissed for want of prosecution, it is his 
privilege to proceed in what way he thinks proper; but an 
information in his name by a relator, is Subject to be dismissed 
for want of prosecution with costs (d). 


Sect. II. 


The Attorney -general of the Queen Consort. 


The Queen 
Consort. 

' V ' 


Sues by her At- 
torney-gcneial. 


Steiis, a Queen 
Dowager. 


As tho Queen Consort is in law a public person exempt 
and distinct from the King, and may purchase and acquire 
lands and separate property in goods, and dispose of them by 
will (c) or other\visc, without the concurrence of her husband, 
and is to all intents and purposes a feme sole, so she may sue 
and be sued without her husband being joined in the proceed- 
ings(/.) But, like the King, she does not sue, nor is she sued in 
her own name; and as she has an Attorney and Solicitor- 
general of her own, suits in equity in her behalf are com- 
menced by her Attorney-general by information, and not by 
bill(/7). 

It seems that a Queen Dow^ager (Ji) has not the same privi- 
lege as a Queen Consort. 


(c) A tt.-gen. V. Tyler, 2Edea. 230. 

(d) Xii the Court of Exchequer 
the order in such case is, that the 
defendant mav go without a day, 
upon payment of his costs to be 
taxed, I Fowler, 104. 


(e) 39 &c 40 Geo. 3, c. 88. 

(/) 1 Bl. Com. 219. 

(g) 17 Yin. Ab. tit. Prerog. B. e. 
pl.l. 

(h) Fide Attorney- general v. Tar- 
rington, Ilardres 219. 
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Sect. III. 

The Attorney -general to the Prince of Wales, 

The Prince of Wales, as Duke of Cornwall, may also, as 
has been shown, sue in the King’s Courts, for matters relating 
to that duchy, by information in the name of his Attorney- 
general ; but whether his right to do so arises merely from liis 
being in possession of the dukedom, or is consequent upon his 
dignity as Prince of WaleSy does not clearly appear ; and it 
should be mentioned, with reference to this point, that tliere is 
one precedent of an information by the Attorney-general of the 
Prince, in his character of Prince, touching the reversion to 
a wood in Devonshire, which had been granted to him (a). 

It seems tliat where there is no Prince of Wales, an in- 
formation relating to the rights of the Duchy of Cornwall, is 
filed by the King’s Attorney-general ; and that whore there is a 
Prince of Wales, but he is under age, the information is usually 
filed by the King’s Attorney-general, joining with him the 
Attorney-general for the Prince as Duke of CoruTvall (^). 

In a case where an information was filed by the Attorney- 
general for the Prince of Wales as Duke of Cornwall, and the 
Prince died, the suit was revived by an information in the na- 
ture of a bill of revivor filed by the King’s Attorney-general, 
and a doiiiurrer to the information was over- ruled (c). 


Sect. IV. 

Governments of Foreign States. 

It seems to have been considered by I^rd Tliurlow as a 
<Ioubtful point whether the sovereign of a foreign state can sue 
in the municipal courts of this country, and whetlior the claims 
of such a person are not matter of application from state to 

(u) Vide The jmlgmenl of Ld. (fc) Ibid, 

Ch. Ji. Mardonald, in Altorney-ge- (r) Attorney-general r. 'I lic ]\Iay- 
iieial of Piince of Wales t. Sir .1. St. or, 6ic. of Plymouth, Wiglitw. 131. 
Aubyii, 1G7. 
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State (a). The point, however, has been lately determined 
in the affirmative, in the case of The King of Spain v. Ma- 
chado {b), which was a bill filed on behalf of the King of 
Spain and of two other persons resident in London, claiming 
some property which had been received by one of the defend- 
ants Under a treaty between France and Spain, and which it 
was alleged was the property of the King of Spain. To this 
bill a general demurrer was put in ; and amongst other grounds 
of demurrer it was contended, that being a foreign absolute 
sovereign, he was not capable of maintaining a suit in a Court 
of Equity here, or at least, that ho was not capable of main- 
tiuning a suit for the enforcement of alleged rights belonging 
to him only in his royal character. This demurrer was allowed 
by Lord Lyndhurst, but upon a different ground, namely, that 
the parties, who had been joined with the King of Spain as co- 
plaintiffs, had no interest in the subject-matter of the suit, and 
after the allowance of the demurrer, the King of Spain alone 
filed another bill against the same defendants, for the same 
purposes as before, and the defendants demurred again, but the 
demurrer was overruled by the Lord Chancellor (c), and his 
Lordship's judgment has been confirmed by the House of Lords 
on appeal. 

To entitle a foreign government to sue in the Courts of this 
country, it is necessary that it should have been recognised by 
the government here. This point appears to have been first 
discussed in the case of The City of Berne in Switzerland v. 
The Bank of England (rf), which arose from the application of 
a person describing himself as a member of the common council 
chamber of the city of Berne, on behalf of himself and of all 
others the members of tlio common council chamber and the 
burghers and citizens of that city, to restrain the Bank of Eng- 
land and South Sea Company from permitting the transfer of 
ccilain funds standing in the name of trustees under a purchase 

(а) Barclay v. Russell, S Vcs. J. England, 10 Vez. 653 ; Bolder v. 
431 ; vide etiam The Nabob of the Lord Jluntingficld, 11 Vez. 283. 
(Jarnatic v. East India Company, (c) King of Spain v. Machado, 
1 Vcs. J. 371, in wliich the autliori- 4 Huss.OGO; vide eU'am The Colum- 
tics upon this point arc collected. bian Government v. Rothschild, 1 

(б) 4 Russell, 225; ride eliam Sim. 91. 

City of Berne r. Ihink of England, (</) 9 Ves. 347, 

9 Vcr. 317 ; Bolder v. Bank of 
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by the old government of Dome before the revolution : the 
application was opposed on the ground that the existing govern- 
ment of Switzerland, not being acknowledged by the government 
of this country, could not be noticed by the Court ; and Lord 
Eldon refused to make the order, observing, that it was ex- 
tremely difficult to say that a judicial court can take notice of 
a government never authorized by the government of the 
country in which the court sits ; and that whether the foreign 
government was recognised or not, was matter of public noto- 
ncty. The same case afterwards came before the Court upon 
two different occasions (e), when the question, whether a 
foreign government not acknowledged by this country, could 
sue in tho courts here, was incidentally discussed ; but although 
no final decision was come to upon this point, the case having 
been determined upon other points. Lord Eldon did not 
appear to have entertained a di£ferent opinion upon this subject 
from that which lie had before thrown out : so that the fair 
inference to be drawn from these cases is, that though the 
government of a foreign state, which has been acknowledged 
by the government of this country, may sue in the courts of this 
country upon questions between that government and private 
individuals, yet that such suit cannot be maintained if tho 
government of tho foreign state is not acknowledged by 
the government here. 

The fact of a foreign govomnient not having been acknow- 
ledged, is a matter of public notoriety, and must bo judicially 
taken notice of by tho Court, even though there is an averment 
introduced into tho bill, that the government in question has been 
recognised (/). Thus, where in order to prevent a demurrer 
it w'as falsely alleged in tho bill that a revolted colony of Spain 
liad been recognised by Great Britain as an independent state, 
and a demurrer was nevertheless put in, tho Vico-Clianccllor 
allowed the demurrer, observing, that if the plaintiff makes tlic 
fact, that this is an independent government recognised by tlio 
government of this country, where it is not so, tho foundation 
of his case, the Court must judicially take notice of wliat is tho 
truth of the fact, notwithstanding tho averment on the record. 
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(e) Dolder v. Bank of England, lingficld, 11 Ves. 283. 

10 Vez. 3d3 j Dolder v. Lord Hun- {/) Taylor v. Barclay, 2 Sini.2l3. 

c 4 
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Govemments of beeanse nothing is taken to be true except that which is prO" 
» > perly pleaded, and that when a fact ia pleaded which is historic 

calljr false, and which the judges are bound to take notice of 
as being false, it cannot be said to have been properly pleaded 
merely because it is averred, and the Court must take it just as 
if there had been no such averment on the record (^). 

Where a foreign state comes for the aid of this Court in the 
assertion of its rights, it must sue in a form which makes it 
possible for the Court to do justice to the defendants, therefore, 
whore a bill was filed by the government of the State of Colum- 
bia, and a person describing himself as a citizen of that state, 
and minister plenipotentiary for the same to the court of his 
Britannic Majesty, and residing at No. 33, Baker-street, Port- 
man-squarc, in the county of Middlesex, the Vice-Chancellor, 
Sir J. Leach, held, that the bill could not be sustained, because 
there was no public officer named who was entitled to repre- 
sent the interest of the state, and upon whom process could 
be served on the part of the defendants, in case they were ad- 
vised to file a cross bill and to require an answer (h). 

It seems that a colonial government, existing by letters 
patent, which is in some degree similar to a corporation pos- 
sessing rights in England, may sue in England, and ought to 
be regulated by the law of England, under which it has ex- 
istence (i) ; thus in Penn v. Zorrf Baltimore (k), Lord Hard- 
wicke made a decree at the suit of the governor of a pro- 
vince in America, claiming under letters patent by which the 
district, property and government had been granted to his an- 
cestor and his heirs. The suit was for the specific performance 
of articles executed, in England respecting the boundaries of 
the two provinces of Maryland and Pennsylvania in North 
America ; and Lord Hardwicke, although he admitted that the 
original jurisdiction, in cases relating to boundaries, between 


A Colonial (Jo- 
verntnent exist- 
ing by letters 
patent. 


The courts of this country will 
not entertain a suit for matters arising 
out of contracts entered into by indi- 
viduals with the governments of 
foreign countries, which have not 
been acknowledged by the Govern- 
ment of this country. Vide Thompson 
V. Powles, 2 Sim. 19-1, and the cases 
there cited. 

(A) The Columbian (jovernment t . 


Rolhschild, 1 Sirh. 0-1. It is to be 
observed, that in this case it was 
stated at the bar, and docs not appear 
to have been disputed, that it had been 
decided that an ambassador does not 
represent his goveriiinent in a court of 
justice. 

(i) Barclay v. Russell, 3 Ves. 434. 

(fc) 1 Ves. 444. 
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provinces, was in the King in Council, made a decree, founding 
the jurisdiction upon articles executed in England under seal, 
for mutual considerations, which he considered as giving juris- 
diction to the King's Courts both of law and equity, whatever 
the subject matter might be (J). 


Sect. V* 

Corporations, 

The right to sue is not confined to persons in their natural 
capacities; the power to sue and be sued in their corporate 
name is a power inseparably incident to every corporation, 
whether it be sole or aggregate (a). 

As a corporation must take and grant by their corporate 
name, so by tliat name they must in general sue and be sued; 
and they may sue by their true name of foundation, though 
they be better known by another name. Thus the masters 
and scholars of the Hall of Valens Mary, in Cambridge, brought 
a writ by that name, which was the name of their foundation, 
tlioiigh they were better known by the name of Pembroko 
Hall, and the writ was held good (5). 

As a corporation by prescription may have more than one 
name, they may sue by the one name or the other, alleging that 
they and their predecessors have from time immemorial been 
known and been accustomed to plead by the one or by the 
other (c). 

A suit, by a corporation aggregate, to recover a thing due to 
them in their corporate right, must not be brought in the name 
of their head alone, but in their full corporate name, unless it 
appear that the Act of Parliament or charter by which they 
are constituted enables them to sue in the name of their head. 
Yet though it appear that the head of a corporation is enabled 
to sue in his own name for anything to which the corporation 

(t) Cooper, Eq. PI. 123. (c) Vid. 9 Edwr. 4, 21 ; 13 Hen. 7, 

(a) 1 Bl. Com. 477. I I ; 10 Hen. 7, 1 ; and 21 Hen. 0, 4, 

(h) 41 Ed. 3, 33; 1 Kyd on Coip. which la>i bcess contra, 
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are entitled, this will not preclude them from suing by their name 
of incorporation : thus, where an action of debt w^as brought in 
tho name of the President and College of Physicians to recover 
the penalty of 5/. per month, on the stat. 14 Hen. 8, c. 15, for 
practising physic in London without a licence, on demurrer to 
tho declaration, this objection, among others, was taken, that 
tho action ought to have been brought in the name of the Col* 
logo only, or of the President only ; the words of the patent 
being ** quod ipse per nomina Presidentis Colleyii seu com* 
munitatis facultatis medicines London, should sue and be 
sued.’* To this it was answ'ercd that they w'cre incorporated 
by the name of President and College, and had, in consequence 
of that, a pow'cr to sue and bo sued by that name ; and that 
this pow'cr wmis not taken aw^ay by tho additional affirmative 
pow’cr w’liich was given them (d). 

It has been determined that whero an Act of Parliament 
gi*ants any thing to a corporation, the grant shall tako effect, 
though the true corporate name bo not used, provided tho name 
actually used bo a suiliciont description of the corporation; 
but it is doubtful w'hcthor, in suing to enforce its claim under 
that Act, it can use the name therein montioned. TJie only 
case which occurs on this subject is the following : — 

The University of Cumbridgo w^as incorporated by tho name 
of Chancellor, Masters and Scholars, The statute (e), which 
disables Popish recusants convict from presenting to benefices, 
vests such presentations in the Chancellor and Scholars of the 
two Universities, distinguishing the counties within which each 
of them shall respectively present. The University of Cam- 
bridge brought a quare impedit against the Archbishop of 
York, by the name of the Chancellor and Scholars; and the 
defendant pleaded in abatement that the University was incor- 
pomted by tho name of Chancellor, Masters and Scholars, and 
that therefore they had sued by a wrong name. The Court of 
Common Pleas gave judgment of respondcas ouster,^* on 
w’hich the defendant brought a WTit of error in the King*8 
Bench. 

In fiwour of tho University it w^as argued that a corporation 
may have one name by which they may take, and another by 


{d) 2 Salk. 151. 


(<r) % Jac. 1, C. 5. f. 18. 19, 20. 
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which tliey may sue (/) : it did not thereioro follow that be- 
cause tho University was incorporated by one name they could 
not sue by another ; the Act of Parliament vesting this right 
in them, by the name of Chancellor and Scholars, was an in- 
corporation of them as to this particular purpose ; this could ho 
done by letters patent (g ) ; much more might it be done by 
Act of Parliament ; and if this were so, the very Act of Par- 
liament was a falsification of the plea. To this it was an- 
swered, that, if the University had in fact one name by which 
they might take, and another by w'hich they might sue, they 
ought to have shown it; that the Act of Parliament operated 
only as a description of person, as a devise would do^ and not 
as an incorporation to a specific purpose. 

Parker, C. J. observed, that the declaration set forth tho 
Act of Parliament as an authority to sue by that name, which 
put it on the defendant to show some special matter to avoid it, 
as the acceptance of another charter by another name, at a 
time subsequent to tho Act. Powys, senior, said, that Chan- 
cellor and Scholars’’ was such a name as comprehended the 
whole University, for that it included both head and mem- 
bers. The other two Justices, Eyre and Powy^s, jun., said, 
that it did not follow that what was sufficient as a description 
to enable a person to take, was a name by wdiich he might 
sue (A). 

We have seen before that a corporation cannot, unless 
specially authorised by their constitution, sue by their head 
alone ; so neither can a corporation aggregate, which has 
a head, sue or be sued without it, because without it tlie 
corporation is incomplete (i). It is not, however, necessary 
to mention the name of the head (A), nor is it necessary 
in the case of corporations aggregate to name any of tlie 
individual members by their proper Christian and surnames (/) ; 
but if, in a suit in equity by the members of a corporation 
in tlieir corporate capacity, they are mentioned by their 
names, the suit will not become defective by tlie death of 

(/) 1 Rul. 513. (i) 2Uar.. Ab.tit. Corp. C.3,pl.7. 

(g) 2 Hen. T, 13 ; 4 Leon. 193. (k) I Kyd. 2SI. 

(k) 1 2 Mod. 207, 208 ; 1 Kyd, 256. (1) 2 Imt. 666. 
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some of the members, although it would have abated if the 
suit had been by them in their individual characters. Thus 
where the warden and fellows of Manchester College filed a 
bill for tithes in their corporate capacity, but in their proper 
names, in which a decree was pronounced, from which both 
the plaintiffs and defendants appealed, and pending the appeal 
two of the fellows died ; two new fellows were elected in their 
place, and an objection was taken, on the ground that the new 
fellows were not parties ; Lord Eldon held that there was no 
defect of parties, and directed the appeal to proceed (m). 

A solo corporation suing for a corporate right, having two 
capacities, a natural and a corporate, must always show in 
what right ho sues (n). Thus a bishop or prebendary, suing 
for land which he claims in right of his bishopric or prebend, 
must describe himself as bishop or prebend ; and if a parson 
sue for any thing in right of his parsonage, he ought to describe 
himself as parson. In this respect a sole corporation differs 
from a coi'poration aggregate, because the latter having only a 
corporate capacity, a suit in their corporate name can be only 
ill that capacity (o). It also differs from corporations aggre- 
gate, in that by the death of a corporation sole, a suit by him, 
although instituted in his corporate capacity, becomes abated, 
which is not the case, as we have seen before, with respect to 
suits by corporations aggregate. 

It is to be observed, that in cases of abatement by the death 
of corporations sole, there is a material distinction with regard 
to the right to revive. If the plaintiff was entitled to the 
subject-matter of the suit for his own benefit, his personal 
representatives arc the parties to revive ; but if the plaintiff* 
W'as only entitled for the benefit of others, there his successor 
is the person who ought to revive. Thus if the master of an 
hospital, or any similar corporation, institute proceedings to 
recover the payment of an annuity and die, his successor shall 
have the arrears, and not his executors, because he is entitled 
only as a trustee for the benefit of his house ; but it is other- 
wise in the case of a parson ; there the executors arc entitled, 

(mj) Bl.ickburn r. Jcpson, 3 (n) 2 Bac. Ab. Corporation, K. 2. 

Swanst.lUb. {o) Ibid. 
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and not the successor, because he was entitled to tlie annuity 
for his own benefit {p). On the same principle, if a rent to 
a dean and chapter be in arrear, and the dean die, there is no 
abatement, because the rent belongs to the succeeding dean and 
chapter ; but if the rent be due to the dean in his sole corporate 
capacity, it shall go to his executors, and they must revive {q). 

Although corporations aggregate are entitled to sue in their 
corporate capacity, the Court will not permit parties to assume 
a corporate character to which they are not entitled ; and 
where it appears sufficiently on the bill that the plaintiffs have 
assumed such a character without being entitled to it, a de- 
murrer will hold. Thus in the case of Lloyd v. Loaring (r) 
where a bill was filed by some of the members of a lodge of 
freemasons against others, for the delivery up of certain 
specific chattels, in which bill there was great affectation of 
a corporate character, in stating their laws and constitutions, 
and the original charter by which they wore constituted; 
a demurrer was allowed, “ because the Court will not permit 
persons who can only sue as partners, to sue in a corporate 
character ; and, upon principles of policy, the Courts of this 
country do not sit to determine upon charters granted by per- 
sons who have not the prerogative to grant them.’* 

It is to be obsen^d, that in the above case of Lloydv. Loar~ 
ing, Lord Eldon gave the plaintiffs leave to amend their bill, by 
striking out their present style as plaintiffs, and suing as indivi- 
duals on behalf of themselves and the other persons interested, 
his lordship saying that he had seen strong passages, as falling 
from Lord Hardwicko, that where a great many individuals 
are jointly interested, there are more cases than those which 
are familiar, of creditors and legatees, where the Court will let 
a few represent the whole (s). Ever since that period it has 
been held, that where all parties stand in the same situation 
and have one common right and one common interest, two or 
three or more may sue in their own names for the benefit of 
all ; and upon this principle large partnerships, or associations 
in the nature of joint stock companies, although not incor- 

(fO 1 Kyd on Corpor. 7T. 

(77 Ibid. 78. 
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Joint Stock 

Companies, 


T/mler Private 
Acis of Parlia- 
ment. 


Sue hy llicir 
otficeis. 


Ihil indiviiliial 
im*i)i)>cMs may 
sue the (li- 

IVCtUiS, &(*. 


porated, have been permitted to maintain suits instituted in * 
the name of a few or more individuals interested on behalf 
of themselves and tho other partners in the concern (/)• 

It may bo noticed here that many joint stock companies or 
associations for insurance, tradinj^, and other purposes, have 
from time to time been established by Acts of Parliament, 
which, although they have not formed them into corporations, 
have still conferred upon them many privileges, in conse- 
quence of which such companies have acquired something of 
a corporate character; amongst other privileges so conferred, 
may ho reckoned that of suing and being sued in tho names 
of tlicir principal officers. The history of tliese companies or 
associations, and of the provisions which liavo from time to time 
been introduced into Acts of Parliament, creating or regulating 
tlioin, has been detailed at considerable length hy Lord Eldon, 
in Van Snndnu v. Moore (u ) ; and his lordship’s observations 
may ho us(‘fiil to those upon whom the duty may devolve of 
framing suits on behalf of or against persons connected with 
the different classes of joint stock companies tlierc enumerated. 
It will suffice, however, for our present purpose, to ohsen^o, 
that althougli under Acts of Parliament of this description it is 
competent for tho eompany to maintain suits in tho names of 
tho officers designated in the Acts, yet where any of tho enin- 
pany wisli to sue the <lircctors or others, who aro nicmhcrs as 
well as themselves, they may maintain such a suit in their own 
individual capacities, either suing by themselves and making the 
rest of tho company defendants (.r), or suing on behalf of them- 
selves and the other momhers of the association who may come 
in and contribute to the expenses of the suit. This appears 
to he tho result of tho decision in Ifkhcns v. Congreve (y), 
Fn that case, the company had been established hy an Art of 
Parliament, which contained a clause whereby it was declared 
that all proceedings, whether atlaw'or in equity, to he carried 


(0 T'lVeChanccyi’.May.Prcc. in 2 Eussell, 120; Van Sandau r. 
rii. 692; Good v. lUcwitt, 13 Yes. Moore, I Russell, 441 ; videjHrst, 

397 ; Cocklmrii r. Thompson, 1(5 Ves. (u) I Russell, 411. 46H. 

321 ; Pcairc r. Piper, 17 Ves. I ; (i) Van San Jan r. Moore, 1 llus- 

Riuin r. Agar, 1 Sim. 37 ; Gray r. sell. 111. 

Chaplin, 2 Sim. & S. 2(57 ; and (y) 1 Rus:>i;ll, 
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on by or on belialf of the company against any person or per- 
sons, whether such person or persons should he a member or 
members of the company or not, should be instituted and car- 
ried on in the name of the chairman or of one of tlic directors, 
as the nominal plaintiff; the queations which arose in the 
suit, the object of wliich was to compel some of the directors 
to refund monies improperly withdrawn by them from the 
stock of the company, were principally whether such a suit 
could be maintained by a few of the partners in the concern, 
suing on behalf of the others, without bringing the other part- 
ners before the Court ? and whether, if such a suit could bo 
instituted, the form of proceedings prescribed by the Act of 
Parliament ought not to havo been followed ? and upon these 
questions, Lord Lyndhurst, upon overruling the demurrer 
which had been put into the hill, observed, “ It has been argued 
that the case comes within the clause of the Act of Parliament. 
I doubt whether the terms of the clause are sufficient to com- 
prehend it, and the spirit of the Act does not extend to trans- 
actions such as arc in question here. The clause was intro- 
duced in order that whore tlic company was concerned on tlic 
one side, and individuals contracting with it, being perhaps 
at tlie same time members, wore concerned on the otlior, suits 
might be carried on without being impeded by the objections 
which would otherwise havo occurred.” 

By a recent Act of Parliament, passed for tlic purpose of 
facilitating the formation of associations for trading, charitable, 
literary and other purposes, which associations it might bo 
inexpedient to incorporate by Royal charter, although it might 
bo expedient to confer upon them some of the privileges 
incident to corporations created by Rojal charter, tho King 
is empowered by his letters patent to grant to any company 
or body of persons associated together for any of the above 
purposes, and to the heirs, executors, administrators and 
assigns of any such persons, although not incorporated by 
such letters patent, any privilege or privileges which, 
according to the rules of the common law, or in pursuance 
of tho Act of the 6 Geo. 4, c. 91, it w'ould be competent to 
His Majesty to grant to any such company or body of persons 


Joint SUH'k 
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Persons by whom a Suit may he instituted : 

in apd by any charter of incorporation, and especially the pri^ 
vilege of maintaining and defending actions , suits, prosecutions 
and other proceedings, both at law and in equity, in the name 
or names of any one or more of the principal officers for the 
time being of any such associations respectively ; and in order 
that tlie issuing of such letters patent, and the name or names 
of the principal officer or officers for the time being of the 
several associations thereby constituted may be mado known 
to the public, it is by the second section of the same Act 
enacted, that an entry of the grant of such letters patent, and 
of tlio name or names of the principal officer or officers therein 
designated, or who may from time to time be appointed by 
virtue of the powers contained in such letters patent, shall be 
made in a hook to he kept for that purpose in the office of the 
Clerk of tho Patents, and that the same shall he open for 
inspection, at all reasonable times, by any person requiring the 
same, on payment of a fee of one shilling only. And it is 
further enacted, that a sufficient notice or memorandum of 
such letters patent, together with the name or names of the 
principal officer or officers, shall be advertised in the London 
Gazette within one calendar month from the date of such letters 
patent, and also in some one newspaper published or circulating 
in the county or place where the meetings of any association 
shall be usually held ; and also, that upon the death or change 
from any other cause whatever of any such principal officer or 
officers, the name or names of tho person or persons succeeding 
him or them shall in like manner be recorded in the office of 
the Clerk of tlie Patents, and advertised in the London 
Gazette, or in somo one newspaper as aforesaid ; and the 
officer or officers so frdm time to time recorded and advertised 
shall, for all intents and pui*poscs, be held and considered as 
the party or parties entitled to sue and to be sued on behalf of 
his or their respective associations, w'ithin the meaning of the 
Act, and of any patent or patents to be from time to time 
granted in pursuance thereof. 

A suit may be supported in England by a foreign corpora- 
tion in their corporate name and capacity ; and in pleading it 
is not necessary that they should set forth the proper naiiiiB of 
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Persons residing out of the Jurisdiction, 

the persons who form such corporation, or show how it was 
incorporated ; though if it is denied^ they must prove that by 
the law of the foreign country they were effectually incorpo* 
rated (z). 


Foreign 

Corporations. 


Sect. VI. 

Persons residing out of the Jurisdiction, 

The rule that all persons, not lying under the disabilities prisons out of 
after pointed out, are entitled to maintain a suit as plaintiffs in junwliction 

the Court of Chancery, is not affected by the circumstance of their Srili^enemies**** 
being resident out of the jurisdiction of the Court, unless they or residents in 
be alien enemies, or are resident in the territory of an enemy coun^ry^withoiit 
without a licence or authority from the Government here. licence. 

In order, however, to prevent the defendant from beyig ddr ijut will be or- 
fcated of his right to costs, it is a rule, that if the plaintiff in a dcredto give se- 
suit is resident abroad, the Court will, on application of the de- ** 

fendant, order him to give security for the costs of the suit, and 
in the meantime direct all proceedings to be stayed (a). And 
. it has in one case been decided, that if after such an order the And if after such 

plaintiff omits for a long time to give the security, the defendant o*'*!®*’ Fiaia- 
r . , , , Tm, 1 . . 1 1 1 i. 1 tiff omits to do 

has a right to have the bill dismissed ; and that for that purpose so, bill may be 

the Court will, upon motion, order the plaintiff to give the re- dismissed. 

quired security by a certain day, or in default direct that the 

bill may stand dismissed (b). 

It has been held in Ireland (c), that notwithstanding the 
41 Geo. 3, c. 93, s. 5, by which an attachment is given in Eng- 

(s) Dutch West India Company all proceedings until security given ; 

V. Van Meyer, 2 Ld. Ray. 1535. but in Fox v. Blew, (5 Mad. 148,) 

(o) Wyatt. Prac. Itcg. 146, For- the Vice-Chancellor, Sir J. Leach, 
merly the practice of the Court was expressed his opinion that the lan- 
mercly to order the plaintiff to give guage of all orders obtained as of 
security for costs, before he could course ought to be uniform, and inti- 
oblige the defendant to put in his mated that in future the better way 
answer ; but though under this or- would be to make the order in all 
der the plaintiff could not compel cases extend to stay proceedings, 
the defendant to answer, he might (6) Camac v. Grant, 1 Sim. 348. 
nevertheless take other proceedings It was said in Cliffe v. Wilkinson, 
in the cause, such as suing out a 4 Sim. 124, arg., that Sir A. Hart, 
commission to examine witnesses de V. C., who made this order, had af- 
hene esse. I'o obviate this, it was ne- terwards expressed doubts as to his 
cessary that the defendant, in ap- being warranted in doing so. 
plying for the order, should word his (c) Moloney v. Smith, 1 M‘Lel fk. 
motion so as to extend it to restrain V. 213. 


VOL. I. 


li 
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Persons by whom a Suit may be instituted : 


hnd to enforce an order or decree made in Ireland for the pay- 
ment of money, a plaintiff residing in England must, on filing 
a bill in Ireland, give security for costs (rf) ; and although the 
same Act applies to persons who are resident in Ireland com- 
mencing suits in England, it has been decided in the English 
Courts, that where a plaintiff resident in Ireland files a bill 
here, he must also give security (c). It has likewise been held, 
that a person resident in Scotland must in like manner give 
security for costs (/). 

Where there are co-plaintiffs resident in England, the Court 
will not make an order that other plaintiffs who are abroad shall 
give security for costs (y ) ; and where the plaintiff is abroad as a 
land or sea officer in the service of His Majesty, he will not 
be ordered to give security (h) ; and so, where he is resident 
abroad^ upon public service, as an ambassador or consul, he 
cannot be called upon to give security ; but peers of the realm, 
although they are privileged from personal arrest, must, if they 
reside abroad, give security for costs, for although such costs 
cannot be recovered by personal process, they may by other 
process, if the plaintiff is resident in this country (t)* And it 
may be stated as a general rule, that wherever a plaintiff is out 
of the jurisdiction, the defendant is entitled to security for 
costs, unless it is distinctly shown tliat the plaintiff is exempted 
from his liability (^). 

A plaintiff cannot bo compelled to give security for costs, 
unless he himself states upon his bill that ho is resident out of 
the jurisdiction, or unless the fact is established by affidavit ; 
and it seems that the mere circumstance of his having gone 
abroad, will not be a sufficient ground on which to compel him 
to give security, unless it is stated cither by the plaintiff him- 
self, or upon affidavit, that he is gone abroad for the purpose of 
residing there (/), 


(d) Mullett V. Christmas, 2 Ball. 
ti, B. 422 ; vid9 etiam Stackpolc v. 
Callaghan,! Ball. 4c B. 566. 

($) Hill V. Reardon, Mad. & Geld. 
46 ; Moloney i>. Smith, 1 M'Lell. & 
Y.2IS. 

(/) Kerv. Duchess of Munster, 
Bunb. SS. 

(g) Winthorp v, Roy. Exch. Ass 


Company, 1 Dick. 282 ; Walker v. 
Easterby, 6 Ves. 612. 

(k) Colebrook o. Jones, 1 Dick. 154. 
(i) Lord Aldbofough v. Burton, 
2M.&K.401. 

(k) Lillie v. Lillie, 2 M. & K. 404. 

(l) Green v. Charnock, 3 Bro. C. C. 
371 ; 2 Cox, 284, S.C.; 1 Ves. J. 
386, S. C. ; Hoby v. Hitchcock, 5 
Ves 698. 
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In order to entitle a defendant to require security for costs Security for 
from a jdaintiff, he must make his application at ^e earliest . 

possible time after the fact has come to his knowledge, and be- Application for 
fore he takes any further step in the cause ; therefore, where security must 
the fact of the plaintiff being resident abroad appears upon the Answer! 
bill, he must make his motion before he puts in his answer, or 
applies for time, either of which acts will be considered as a 
waiver of his right to the security (m). 

If the plaintiff is not described in the bill as resident abroad. In what cases 

and the defendant does not become apprised of that fact before he 

puts in his answer, he may make the application after answer ; 

if, however, he takes any material step in the cause after Material step in 

he has notice, he cannot then apply. In Macon v. Qardi- 

, , . notice, will de« 

ner (n), the plaintiff was described in the original bill as late privt Defendant 

0/ the West Indies ^ but then of the City of London^ and the **** **®**^* 
defendant having answered, filed a cross bill lE^nst tho 
plaintiff ; exceptions, however, were taken to tho answer, to 
which the defendant submitted, and put in a further answer, 
and then applied to the Court that the plaintiff in the original 
bill might give security for costs, alleging in his affidavit, 
that upon application to the plaintiff's solicitor in the original 
suit to appear for him to the cross bill, he discovered for 
the first time that tho plaintiff did not reside in London, 
as alleged in the bill, but in Ireland. To tliis it was an- 
swered (and so it appeared), that tho defendant had in his 
cross bill stated tho plaintiff to be resident in Ireland, and after 
that had answered the exceptions to his answer to the original 
bill, and had thereby taken a step in the cause after it was 
evident that he had notice of the plaintiff's being out of tlie 
jurisdiction, and Lord Eldon held, that the defendant had 
thereby precluded himself from asking for security for costs, 
and therefore refused tho motion. 

In Dyott V. Dyott (0), where the defendant had sworn to Filing Answer, 
his answer before ho had notice of the fact of the plaintiff nouco. 

being resident abroad, but in consequence of some delay in 
the six clerks* office the answer was not filed till after the 

(m) Melioruccliy V Melioiurchy, (n) 2 Uro. C. C., Ed. 13cU, OOifp 
2 Ves.24 . 1 Diik. 147.S (',CnnT not-v 
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defendant had been informed of the plaintiff’s residence ^ a 
motion that the plaintiff* might give security for costs was con- 
sidered too late, although the defendant himself was not privy 
to or aware of the delay which had taken place in filing his 
answer. 

If a plaintiff, after filing a bill, leave the kingdom for the 
purpose of settling, and do actually take up his residence in 
foreign parts, it is in any stage of the cause ground for an order 
that he shall give security for costs (p). It is presumed, 
however, that such application ought to be made as early as 
possible after the defendant has become apprized of the fact ; 
and it is not enough to support such an application to swear 
that the plaintiff has merely gone abroad, but the affidavit should 
go on to say further, that he is gone to settle abroad. In 
Weeks V, Cole (q), an application was made by the defendant, 
after answer, that the proceedings might be stayed until the 
plaintiff gave security for costs, on an affidavit that the plaintiff 
who, when the bill was filed was resident in London, had, since 
the answer was put in, entirely abandoned the country and gone 
to reside in the Isle of Man ; and Lord Eldon made the order, 
observing, however, that the plaintiff ought to have an oppor- 
tunity of answering the affidavit, the propriety of which sug- 
gestion is evident from the case of White v. Gveathead (r), 
where an order for the plaintiff to give security for costs after 
answer, was refused in consequence of an affidavit wliich had 
been filed by the plaintiff s solicitor, stating that the plaintiff 
had gone to the West Indies merely for the purpose of ar- 
ranging his affairs, and that he had informed the deponent that 
he intended soon to return to this country, where he had 
left his family. 

To entitle a defendant to an order that the plaintiff may 
give security for costs, it is necessary that the plaintiff should 
absolutely be gone abroad, the mere intention to go, will 
not be sufficient ($) ; in a case, however, where the plaintiff, 
who was an alien enemy, was under confinement preparatory 
to his removal out of the country, upon a vrarrant by the 

(«) Adams v, Colethurst, 2 Anst. 
552. 


(p) .^non. 2 Dick. 776. 

(q) Ibid 14 Ves. 518. 
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Secretary of State under the Alien Act, the proceedings were Security for 

stayed until he gave security for costs, although he was not . 

actually gone out of the country (/)• In proceedings at Common Or is under scn- 

Law, where after the commencement of an action, and after 

issue joined, the plaintiff has been convicted of felony and l^ny. 

ordered to be transported, the Courts have ordered security to 

be given for costs, as well retrospective as prospective (u) ; 

and it is presumed that Courts of Equity will follow the rule 

at law ; where, however, the plaintiff had not been convicted 

of felony, but only of a misdemeanor under the 52 Geo. 3, But not for a 

c. 130, s. 2, for poaching, for which he was sentenced to seven misdemeanor. 

years* transportation, and it was admitted that ho had not 

sailed for the place of transportation, but was in a penitentiary 

place of confinement, the Vice-Chancellor refused a motion for 

stay of proceedings till the plaintiff had given security for 

costs (x). 

From analogy to the course adopted where the plaintiff is Ambassador’s 
rcsidentout of the jurisdiction, the Court will, upon application, 
restrain an ambassador’s servant, whose person is privileged 
from arrest by the 7 Ann. c. 12, from proceeding with his 
suit until he has given security for costs (y). 

It was an old rule, well established, that where a defendant Amount of sc- 
lived abroad, and was ordered to find security to answer costs, curiiy. 
the sum for which the security should be given, should bo 40 
and that this sum should not, under any circumstances, bo 
increased upon adverse motion (z), unless where the plaintiff 
applied to the Court to ask a favour, such as a commission to 
examine witnesses abroad, in which case further terms might be 
imposed upon him (a). It was observed by Lord Hardwickc, 
in the year 1754, that the sum of 40 L was very low, and that 
the lowness of it had often been noticed by the Court, and 
that it had been settled at a time when the costs of the Court 
did not run to anything like what they did then. From 
that time, however, the Court never departed from the rule 
until the new orders were made in 1828, by the 40th of which 

(t) Seilaz V. Hanson, 6 Ves. 261. Archer, 2 P. Wms. 452; Adderly 

(u) Harvey V. Jacob, 1 B. & Aid. v. Smith, 1 Dick. 3.56. 

159. it) Gage V. Lady StaflTord, 2 Vcs. 

(i) Baddelcy v. Harding, Mad. 557. 

& Gel. 211. (a) Ibid. ; Ogilvie r. Hcarne, 11 

(y) Anon. Mos. 175 j Goodwin ?■. Vcs. 599. 
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**CcMts is directed, that the penal sum lii the bond to be giren 

v» y * f as a security to answer costs by any plaintiff who is out of the 
Jurisdiction of the Court, shall be increased from 40 Z. to 1 00 /. (6). 
In what man« manner of giving the security is as follows : the plaintiff 

ner given. delivers a note to the defendant's clerk in court containing the 
nhme and description of the person intended to become Secu- 
rity. This note is sent to the defendant's solicitor, who will 
f^tum an answer whether he approves the security or not, and if 
he does not object thereto the bond is consequently given. If he 
requires two persons to enter into the bond, the plaintiff must 
comply with this requisition. If the defendant’s solicitor ob- 
jects to the persons offered as security, which it appears he has 
a right to do (c), the plaintiff must find others, or the persons 
already offered must justify by affidavit in 200 L {d). 

Form of Bond. The bond is given to the two senior six clerks not towards 
the cause, and is prepared by the plaintiff’s solicitor in the fol- 
lowing form : 

** Know all men by those presents, that we, A. B. of tho 
City of London, merchant, and C. D. of the same place, 
merchant, are held and firmly bound to 
and Esqrs., in the penal sum of 

of good and lawful money of Great Britain ; for which 
payment to be well and faithfully made, we bind our- 
selves and each of us, our and each of our heirs, exe- 
cutors and administrators, firmly by these presents. Scaled 
with our seals, &c. 

Condition. “ Whereas, L.R., plaintiff, has lately exhibited his bill of 

complaintin His Majesty’s High CourtofChanceryagainstR.S., 
defendant, touching the matters therein contained. Now tho 
condition of this obligation is such, that if the above bonnden 
A. B. and C. D., or either of them, their heirs, executors or 
administrators do, and shall well and truly pay or cause to be 
paid, all such costs as the said Court shall think fit to award 
to the defendant on the hearing of tho said cause or otherwise, 

(fr) Orders, S Russell, App. 17. the old practice. 1 Fowler, Rx.Prac. 
As no similar order has been made by 311. 

the Court of £xche(]uei', the penal (c) Clifl^ v. Wilkinson, 4 Sim. 122. 

sum in the bond to be given as secu- (d) Turner & V. 332. 

rity for costs is still 40 1., according to 
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then this obligation to bo void, or olse to remain in full force 
and virtue (c). 

Sealed and delivered, &c.'* 


If there are several defendants, and one only obtains Uie 
order, yet the security must be given to answer the costs of all. 
Originally, where there were several defendants only, one bond 
was given, which was deposited with one of the six derks on 
behalf of all parties. Afterwards, the bond was deposited, not 
with a six clerk, but with a clerk in court, and as the clerk 
in court of one party had no more right to hold the bond than 
the clerk in court of another party, it became the practice for 
every clerk in court for a defendant to call for a separate bond ; 
but although it is usual to give a separate bond to each defen- 
dant who appears by a separate clerk in court, all the bonds form 
a security for one sum only (/). 

In Ker v. The Duchess of Munster (^), it is said that the 
Court of Exchequer refused to allow tlie plaintiff to pay 40 L 
into Court instead of giving security for that sum, but in 
Cliff e V. Wilkinson (A), where the plaintiff offered, instead of 
giving security, to pay in 100 /., pursuant to the new orders, 
the Vice-Chancellor, Sir L. Shadwell, said, that if ho would 
increase the sum offered, so as to bear Uie expense of bringing 
tho money into Court and getting it out again, he would grant 
the motion, which he accordingly did by making the order for 
the payment of 120 /. into Court (e). 


(e) From a note to Mr. Beames’i 
Treatise upon Costs, (p. SSO, No. 0,) 
it appears that in Osborne v. Bart- 
lett, the Court of Exchequer held, that 
where a defendant had become a 
bankrupt, and his assignees were 
made parties by supplemental bill, 
they were entitled to call for a fresh 
security, because the form of the 
obligatioD, although entered into with 
the officer of the court, is merely 
to pay the costs of the defendant 
who IS named. 


(/) Lowndes V, Robertson, 4 
Mad. 460. In the rcpoit of this cufe 
the Vice*Chanccllor, Sir J. Leach, is 
reported to have said, that it was 
d^irable the old practice should be 
lestoted. 

(g) Bunb. 35. 

(h) 4Sim.J2a. 

(i) For more on the subicct of secu- 
rity for costs, vidt poit. Alien ; Bill ; 
S^unty for Costs. 
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Sect. VII. 

Of Paupers. 

Of Paupers, 

Persons in indi- It has been before stated to be a general rule, subject to very 
sfanwsmysue, exceptions, that there is no sort or condition of persons but 

‘may sue in the Court of Chancery. Amongst the exceptions 
to this rule those who arc in indigent circumstances are not 
included, and any party, however poor he may be, being in other 
respects competent, has the same right as another to commence 
proceedings in the Court of Chancery for the assertion of his 
and are not re- claims, and that without being required to give any security 
qui^^to^give for the payment of costs to the opposite party, in case he fails 

cosisT^ i'i liis Sttit. Lord Eldon, in Ogilvie v. Hearn (a), said that the 

Court would not require security for costs from any man in 
England, upon any representation of his circumstances, and 
MaybePmhtfin this liberality seems to be extended to the case of ihoprochein 
Amyi of Infants. infants ; indeed any other rule would amount to a denial 

of justice to the children of poor persons, who might become 
entitled to property, and yet be precluded from asserting their 
right because their father, who is the proper person to be 
their prochein amy^ by reason of his circumstances could not 
bo so, without giving security for costs, which he might not be 
able to procure (6). With respect to the prochein amy of a 
of Fme» feme covert ; there is in this respect a great difference in the 
rule, for it has been held that tlie prochein amy of a married 
woman must be a person of substance (c), because a married 
woman and an infant are differently circumstanced, as the in- 
fant cannot select his own procAczn amy, but must rely upon the 
good offices of those who arc nearest to him in connexion, or 
otlierwise his rights might go unasserted, but the married wo- 
man has the power of selecting ; she is therefore required to 
select for her prochein amy a person who, if her claim should 
turn out to be unfounded, can pay to the defendant the costs 
of the proceeding. 

Churchwardens It has been said that churchwardens may join in a suit 
™pau^r. ^ person who is chargeable to the parish (d), this must 

(a) 11 Ves. 600. (c) Anon. 1 Atk. 570; vide post, 

(b) Vide Squirrel v. Squirrel, 2 Femes Covert Plaintiffs. 

Dick, 765 ; and post. Infant Plaintiffs. (d) 1 Eq. Ca. Ab. 71. 
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be upon the principle, that as the person receives his support Of Paupen. 
from tlie parish, the parish in return have a right to benefit by ’ 
whatever property the pauper may acquire during the time he is 
dependant upon them, to reipiburse them for the outlay. 

It does not appear, however, that any suit of this description of suing in 
has been instituted at least for a great many years past. Indeed pouperii. 
the legislature has provided means by which all persons, who are 
not worth a sum of 5 L beyond the subject-matter in litigation, 
may be enabled to resort without expense to the ordinary tri- 
bunals and the Courts of Equity have adopted the same means 
into their practice. 

By the Statute 11 Hen. 7,c. 12, after reciting, ‘‘that where At Law. 
the King our Sovereign Lord of His most gracious disposition, 
willeth and intendeth indifferent justice to bo held and ministered 
according to his common laws to all his true subjects, as well to 
the poor as rich, which poor subjects be not of ability no power 
to sue iiccording to the laws of this land for the redress of inju- 
ries and wrongs to them daily done, as well concerning their 
persons and their inheritance as other causes,’* It is enacted, 

“ that every poor person or persons which have or hereafter shall 
have cause of action or actions against any person or persons 
within this realm, shall have, by the discretion of the Chan- 
cellor of this realm for the time being, writ and writs original 
and writs of subpoena according to the nature of their causes, 
therefore nothing paying for the seals of the same, nor to any 
person for the writing of the same writ and writs to bo hereafter 
sued ; and that the said Chancellor for the time being shall 
assij^n such of the clerks, which shall do and use the making 
and writing of the same writs, to write the same ready to be 
sealed, and also learned counsel and attornies for the same, 
without any reward taking therefore ; and after the said writ 
or writs be returned, if it be afore the King in his Bench, the 
justices there shall assign to the same poor person or persons 
counsel learned by their discretions, which shall give their 
counsels, nothing taking for the same; and likewise the justices 
shall appoint attorney and attornies for the same poor person or 
persons, and all other officers requisite and necessary to be had 
for the speed of the said suits to be had and made, which shall 
do their duties without any reward for their counsels, help and 
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busIneM in the eame ; and the same law and order shall bo ob- 
served and kept of all such suits to be made afore the Kmg’s 
Justices of his Common Pleas and Barons of his Exchequer, 
and all other Justices in the Courts of Record where any such 
suit shall be.’* Under this Statute, the practice of the Courts 
of Law has been to admit all persons to sue in forma pauperis f 
who could swear that they were not worth 5 I, after all their 
debts are paid, except their wearing apparel and the subject- 
matter of the suit ; and the practice of the Courts of Law in 
this respect has been adopted by Courts of Equity, although 
persons suing in these Courts do not come within the provisions 
of the Act of Parliament above referred to. 

The privilege of suing as paupers extends only to persons 
suing in their own rights, and not to executors or adminis- 
trators (e). In a modem case, however, where the party sus- 
tained the mixed character of executor and legatee. Lord 
Eldon held that it formed an exception to the general rule, but 
to prevent any undue practice in suing in forma pauperis^ 
and under colour of that privilege to obtain dives costs, his 
lordship thought that a special order was necessary to enable 
the pauper to procee^l in that character as to the legacy (/). 

Persons filling the character of proehein amy cannot suo in 
forma pauperis, although, as we have seen before, the poverty of 
a proehein amy of an infant is no ground for dismissing him {g). 

It has been hold that a bankrupt may bo admitted to petition 
against his commission in forma pauperis {h) ; and where a 
person was ordered to be examined pro interesse suo, respecting 
a claim set up by her to some lands taken under a sequestra- 
tion, but was unable from poverty to make out or support her 
right, liberty was given to her to do so in forma pauperis {%), 

A plaintiff may be admitted to sue as a pauper upon the usual 
affidavit, at any time either before or after the commencement 
of the suit, but in the latteroase he will be liable to^all the costs 
incurred before his adoussion (A). 


(<) Paradico v. Shqppard, 1 Dick. 
ISO. 

(/) Thompson v. Thompson, Hil. 
1824, cited 1 Turner Venables, 
518. 

(g) Anon. 1 Vcs. jun. 410. 


(5) £z paru Nertkam, 2 V. Cc D. 
124. 

<i) James v.'Doie, 2 Dick. V88. 
(k) Anon* Mos. GO. lathe Court 
of Exchequer, parties applying to be 
admitted to sue or defend in forsna 
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Thd ^uentlon tchethef , itftelr k didtniflsdl of 0 forfhor suit, h Of iiua^ (» 

J)laintlff can be admitted to sue agaiii for the same matter y^nperu. 

in forma pauperis without paying the costs of the first suit, dismissal 
, . ; yiv % » of a former suit 

has been much discussed. In a case in VemoA (/), a plaintiff for the same 

was permitted to file a bill of review, without payment of the 

costs of the former suit, amounting to 150^, upon his making 

oath that he was not worth 40 /• besides the matter in question 

in that and another suit between the same parties. That case, 

however, appears to have been an extreme case, and the instance 

cited by Lord Eldon in his judgment in Corbett v. Corbett {m) 

shows, that Courts of Law, whose decisions are upon this point 

applicable by analogy to Courts of Equity, would, after judgment 

of nonsuit against a plaintiff, stay a second action by the same 

plaintiff suing as a pauper, till the costs of the former action had 

been paid. 

It seems, however, that it is no ground of objection to a Unless second 
party suing in forma pauperis, that the suit is a second suit suit is vexatious, 
for the same matter as a former suit, in which the plaintiff had 
likewise sued as a pauper, unless the second suit can bo justly 
characterised as Vexatious (n) ; and in Corbett v. Corbett (o), 

Lord Eldoii appears to have held, that the circumstance of the 
plaintiff having conducted himself vexatiously in the first suit 
would not be a ground for dispaupering him in the second ; 
and that the fact of his having been supplied with money 
by a charitable subscription, for the purpose of assisting him 
in the conduct of his suit, although it might afford ground 
for impeachment at common law, was no ground upon which 
he could deprive him of the right to sue as a pauper in 
equity. 

In Taylor y. Bouckier(p), it is stated by Mr. Dickens to Tarty aggrieved 
have been said that a pauper could not appeal, and that the pro- 
position was assented to by the bar ; but m Bland v. Lamh{q), 

pattperit after the commencement of adverse solicitor for his approbation, 

the suit, are required to give security 1 Fowler, 420. 

by the recognizance of two sureties (/) Fittoh o. Eorl Macclesfield, 

in 40 /., to answer the costs already 1 Vem. 204. 

incurred in the cause, before they can (m) 10 Ves. 410. 

be admitted, and the names ancT (n) Wild v. Hobson, 2 Vos. & 13. 

S laces of abode of the two penons to 112 . 
e named in the recognizance must (o) 10 Vcs. 107. 

be previously proposed as sureties by (p) 2 Dick. .'iOd. 

the solicitor for the pauper, to the ( 7 ) 2 Jac. fie W.402. 



44 


Persons by whom a Suit may be instituted t 


Of suing in 
forma pauperis. 


Coas^ueacesof 
vexatious con- 
duct. 


Tctition for ad- 
mission. 


Certificate of 
Counsel. 


Affidavit. 


Must be sworn 
by the party 
himselh 


Lord Eldon said that it was a veiy singular proposition, and 
that he oould not see why, because a party was poor, the 
Court should not set itself right, and made an order that 
the appellant should be at liberty to prosecute the appeal in 
forma pauperis (r). 

Where pauper plaintiffs are guilty of vexatious conduct in 
the suit, the Court will order them to be dispaupered ; and an 
order to that effect was actually made by the Vice-Chancellor 
upon motion in Wdyner v. Hears (s). 

It is also laid down in a book of considerable authority (/) 
that paupers bringing vexatious suits being detected, and the 
Court informed thereof, they shall not only be dismissed but 
punished; and in Tidd’s Practice (u) it is said, that at law if a 
pauper be nonsuited he shall pay costs or be whipped; but 
this punishment does not appear to have been ever inflicted. 

In Pearson v. Belchier {w) Lord Loughborough said, that a 
pauper is liable to be committed if he files an improper bill, as 
otherwise he might be guilty of great oppression. 

In order to be admitted to sue in forma pauperis^ the 
plaintiff must present a petition to the Master of the Rolls con- 
taining a short statement of his case (and of tlio proceedings, if 
any, which have been had in the cause), and praying to be 
admitted to sue in forma pauperis^ and that a counsel and a 
six clerk may be assigned to him. 

This petition must bo under-written by a certificate signed 
by counsel, that he conceives the plaintiff has just cause 
to be relieved, touching the matter of the petition for which 
he had exhibited his bill” (a;) ; and there must also be an- 
nexed to the petition an afiidavit sworn by the plaintiff before 
a Master that he is not worth in all the world the sum of 5 1., 
after payment of his just debts, his wearing appai*el and the 
matters in question in tlie cause only excepted (^). 

It is to be observed, that this affidavit must be sworn by the 
party himself; and that in a case in which it afterwards ap- 
peared that the affidavit had been sworn by a third person, the 
party was dispaupered (z)« 


(r) Vide Fitton v. Earl Maccles- [w) 4 Ves. 630. 

field, tupra, (i ) Harr. 437. 

(s) 3 Sim. 127. (y) lb. 369. 

(0 Harr. 389. (s) Wilkia&on r. Belcher, 2 Bio. 

(«) Ed. 1817. p. 80. C.C. 272. 
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The petition after it has been certified, is then with the affi- 
davit annexed, to be presented to the Master of the Rolls, who, 
if he sees no cause against it, underwrites an order for tlie 
petitioner's admission according to the prayer (a). 

This order assigns merely a counsel and six clerk to act 
for the pauper, and does, not appoint any person to be bis 
solicitor ; but it is the duty of the six clerk named, to appoint 
one of the sixty clerks of his office to conduct, os solicitor, tho 
proceedings on the part of the pauper (d). 

After admittance, no fee, profit or reward (except paupers’ 
fees) is to be taken of the pauper by any counsel or attorney 
for the despatch of business whilst it depends in Court, and he 
continues in forma pauperis \ nor shall any contract or 
agreement be made for any recompense or reward afterwards ; 
and if any person offending herein shall be discovered unto 
the Court, he shall undergo the displeasure of the Court, and 
such farther punishment as the Court shall think fit to inflict; 
and if any pauper offend herein he is to be dispaupered, and 
never again be admitted in the same suit in forma pauperis (c). 

If it be made to appear to the Court that any pauper has sold, 
or contracted for, the benefit of his suit, or any part thereof, 
while tho same is depending, such cause shall be thenceforth 
wholly dismissed, and never again retained (d). But although 
the clerks take no fees, strictly so called, of a pauper, yet they 
may make him pay for tlie labour of writing, which is after 
the rate of twopence per sheet (e). 

The counsel or attorney assigned by the Court to assist a 
person in forma pauperis^ either to prosecute or defend, may 
not refuse so to do, unless he satisfies the Court who granted 
the admittance that he has some good reason for his forbear- 
ance (/). 

All notices of motions to be made on behalf of a person 
suing in forma pauperis must be signed by the clerk in court, 
and the signature of the solicitor will not be sufficient {g). 

When the counsel assigned makes a motion on behalf of a 
pauper he ought to have the order of admittance with him, 

(а) Har. 389. (d) Ord. Kd. Beam. 210. 

(б) Lewis V. Kennett, 3 Russ. (e) liar. .389. 

400. (J ) Ord. Kd. Beam. 210. 

(c) Ord. Ed. Beam. 218. (g) Gardiner r. , l7Ves.387. 
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Persons by whom a Suit may be instituted : 

and to make raeh motion before he makes any other; and if 
the registrar shall find that the person on whose behalf the 
motion was made was not admitted forma pauperis^ he is not, 
according to the order of the Court, to draw up the next 
motion made by such counsel, who is to lose the fruit of 
such motion, in respect of his abuse of the order of the 
Court (A). 

A counsel making a motion on behalf of a person admitted 
to sue in forma pauperis^ may afterwards make as many 
motions as lie might have had, if he had not made it (i). 

Formerly no process of contempt could be sent to the Great 
Seal, at the suit of any person prosecuting as plaintiff in forma 
pauperis, until it had been signed by the six clerk who dealt 
for him, who was to take care tliat it should not be vexatious 
or needless (A) ; but this is now altogether disused, the order of 
admission however, is usually produced in the office where tho 
pauper has occasion to pass (1), 

It is stated in the Practical Register (m) that a plaintiff 
suing in forma pauperis sliall not amend his bill by leaving 
out defendants without paying their costs ; but upon turning 
to the case refen-ed to in tho margin (n), in support of this 
dictum, it does not bear out the assertion to the extent to which 
it is carried in the Register. The case was that of a plaintiff 
who was admitted to sue in forma pauperis after he had filed 
his bill, and then made an application for leave to amend by 
striking out some of the defendants, which was objected to on 
the g^und that, having been made parties prior to the plain- 
tiff’s admission, they were entitled to their costs up to that^ 
time. 

In Pearson v. Belchier (o), it is said that a motion was 
made on the part of the plaintiff in a pauper cause, to dis- 
miss the bill against two of the defendants without costs ; but 
that the Lord Chancellor ordered it to be made, on payment of 
costs. It appears, however, from the registrar’s book, that tho 
order for dismissal in that case w^as drawn up without costs (p ) ; 


(/i) Onl. Kd, Beam. 217. 
(i) Curs. CatiC. 4b9. 

(/c) Ord. Kd. Beam, 217. 
(0 Harr. 300. 

Kd 


(ii) Wilkinson I .Belcher, 2 Bi 0.272. 

(o) 3 Bro C.C.87. 

(p) Keg. Lib. 1780, B. fo.621, 
entered Pearson r. Wo^f-, 3 Pro. 
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and it is to bo observed, that in Corbett v. Corbett (g)y before 
referred to, the pauper’s first bill had many years before been 
dismissed without costs, before hearing, although the cause had 
reached that stage, and that, this very circumstance was relied 
upon as a ground for dispaupering him in the second suit, but 
was not considered as sufficient to induce the Court to make 
the order. It is also to be observed, that if a cause goes 
against a pauper at the hearing, he shall not pay costs to the 
defendant, but he may be punished personally, though such 
punishment is not very often inflicted (r). 

It seems to have been formerly considered, that where a 
plaintiff sues in forma pauperis, and has a decree in his favour 
with costs, he will only be entitled to such costs as ho has 
been actually out of pocket ; and upon this ground, in Angel 
V. Smith (s), where a pauper plaintiff had a decree for duty and 
costs, and the Master had proceeded to tax full costs, upon 
motion by the defendant that the Master might tax only 
pauper costs, the Lord Keeper ordered the plaintiff and his 
solicitor to make oath before the Master, and what they swore 
they had paid or were to pay, was to be allowed ; and in 
Denn v. Russel (t), after an order to dismiss upon payment 
of costs, a defendant who had been admitted forma pauperis 
got the pleadings stamped, and paid counsel and divere other 
fees, which were allowed by the Master upon taxation, but 
upon this being brought before Lord Camden, C. and Sir 
Thomas Sewell, M.R., they were both of opinion that the de- 
fendant was entitled only to such fees as he had paid, and 
what he had disbursed at the time of the order, and no more. 

It is to be observed, that the decision in Angel v. Smith, 
above referred to, is directly at variance with that of Lord 
Somers, in Scatchmery. Foulkard{u). In that case a bill 
had been brought in forma pauperis, to which the defendant 
put in a plea and demurrer, which were both overruled, and it 
was insisted that the plaintiff not having been put to costs, 
should have none ; but Lord Somers, after long debate, and 
inquiry of all the antient counsel and clerks, who agreed that 
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(q) 16 Vcs. 407. 

(r) Harr. 301. 

(s) Angell V. Smith, Prec.Cha*219, 


(t) I DU-k. 427. 

(tt^ 1 Eq. Cd. Ab. 123. 
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he should have costs, ordered him his costs like other suitors ; 
for though he is at no costs, or but small costs, yet the counsel 
and clerks do not give their labour to the defendant, but to 
the pauper. The same principle appears to have been acted 
upon by Lord Somers, in Haulton v. Hagre, (x), and was 
adopted by Lord Loughborough, C., and Lord Alvanley, 
M. R., in Wallop v. Warhurton (y). In that case a decreo 
had been made, whereby it was ordered, generally, that all 
parties should be paid their costs out of the estate ; but one of 
the defendants having been admitted to defend in forma 
pauperis, the Master refused to tax her costs in the usual 
manner, without the particular directions of the Court, which 
the Lord Chancellor upon motion gave. A motion was subse- 
quently made before the Lord Chancellor and the Master of 
the Rolls, to discharge the order of the Lord Chancellor, upon 
which his Lordship said, that he had considered the question 
very much, and had inquired what the practice was in Courts 
of Law, and that he had found, that if a plaintiff recovered 5/., 
he was ipso facto dispaupered ; that the enabling a party to 
sue or defend in forma pauperis was only to enable him to 
bring forward his claim in a regular manner ; but when that 
right was ascertained, it was never intended that tlie party who 
contended against it should be excused from the costs which, 
according to the course of the Court, he was liable to pay for 
resisting a just demand; that this practice might certainly be 
open to some abuses, but upon principle and practice his 
Lordship thought the order right, especially as the costs in 
that case were to come out of the estate, and in this opinion the 
Master of the Rolls concurred (z). In a subsequent case, be- 
fore Lord Eldon (a), w'hero a plaintiff sued in forma pauperis, 
and the answer was reported impertinent, the question arose, 
whether the plaintiff’s costs in respect of the impertinence 
were to be taxed as dives costs, when after reviewing the cases 
before cited, his lordship said, that the result of all the autho- 
rities is, that the Court has a discretion in each case, and that 
in that case the proper order was that the Master should tax 


(x) Cited in Angcll v. Smith, Free. ICO ; and Hansard v. Kemeys, 1 Jac. 
C:iia.220. & \V. 181). 

(ft) 2 Cox, 409. (a) llattray r. George, 10 Ves.233. 

(») TniV Frost r. Preston, 10 Ves. 
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dives costs ; to be paid into Court, and await the event of the 
cause in its further progress. The order accordingly was made 
for taxation of dives costs, but not for payment. 

It was determined as long ago as the time of Tothill, that 
a pauper must pay the costs of scandal in his answer (&). 

As a party may be admitted in forma pauperis at any time 
during the suit, so if at any time it is made to appear to the 
Court that he is of such ability that he ought not to continue in 
forma pauperis^ the Court will dispauper him (c ) ; therefore, 
w'here it was shown to the Court that a pauper was in pos- 
session of the land in question, the Court ordered him to be 
dispaupered, tliough the defendant had a verdict at law, and 
might take a writ of possession at any time (d). 

At common law, if a pauper give notice of trial, and do 
not proceed, or be otherwise guilty of improper conduct, the 
Court will order him to be dispaupered (c) ; and it scorns 
probable that in Courts of Equity, if a party who is admitted 
to sue in forma pauperis w^ere to be guilty of vexatious delays, 
or to make improper motions, such as not appearing when the 
cause is called on, or moving to suppress depositions upon 
groundless objections, he w'ould be dispaupered though the Court 
always proceeds very tenderly in such points (y’). 

Where an issue is directed out of Chancery in a pauper’s 
suit, he must be admitted as a pauper in the Court in whicli 
the issue is to be tried, or otherwise he cannot proceed in it in 
forma pauperis {g). In a case, however, whoee the plain till’, a 
pauper, claimed as heir at law, and the defendant claimed un- 
der a will and deed, which were disputed, the bill was retained, 
with liberty to the plaintiff to bring an action, and the tenants 
vrere ordered to pay the plaintiff 150/. to enable him to go to 
trial (A). 


Of suing in 
forma pauperig, 

" V ' 
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(b) Rattray v. George, 16 Ves. 232. 
(e) Prac. Reg. 320. 

(d) 1b. 321, vide Spencer v. Bry- 
ant, 11 Ve%. 40. 

<e) 1 Tidd. 89. 

</} Whitelocke v. Baker, 13 Ves. 
511. 


(g) Gibson r.M'Carty, Ca.Temp. 
Lord Hardwicke, 311. 

(h) Perishal v. Squire, 1 Dick. 31. 
A» to the admission of parties to 
defend in forma pauperis, vide post. 


VOL. 1. 


r. 
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Sect. L— Oy* the different sorts of Disqualifications. 

The general rule that all persons of whatever rank or con- 
dition, and whether they have a natural or only political cha- 
racter, are capable of instituting suits in equity, as liable, as 
has been stated, to a few exceptions. What these exceptions 
are will be the subject of the present chapter. 

The disabilities by which a person may be prevented from 
suing may be divided into two sorts ; namely, such as are 
absolute, and, during the time they last, effectually deprive 
the party of the right to assert his claim; and such as are 
qualified, and merely deprive him of the power of suing witli- 
out the assistance of some other party to maintain the suit on 
his behalf. Of the first sort are the disabilities which arise 
from Alienage^ Outlawry^ Attainder ^ Bankruptcy and Insol- 
vency ; of the second sort are those w^hich arise from Infancy y 
Coverture y Idiotcy and Lunacy. 

To the fii-st list of disabilities which disqualify a man from 
entertaining any suit in his mvn right, might formerly have 
been added excommunication and popish recusancy. But 
these disqualifications no longer exist, the first, except in cer- 
tain cases, having been abolished by the statute 53 Geo. 3, 
c. 127, the third section of which Act directs, that in those 
cases in which excommunication is to continue, no person 
pronounced or declared excommunicate shall incur any civil 
penalty or incapacity whatever, save such imprisonment as the 
Court is thereby authorised to inflict. The disqualification 
arising from Popish recusancy has been virtually, if not en- 
tirely, alKtlished by the 31 Geo. 3, c. 32, by W'hich Papists and 
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persons professing the popish religion, taking the oath and 
subscribing the declarations therein mentioned, are relieved 
from most of Uie penalties and disabilities to which they were 
then subject. 


Absolute dis- 
abilities. 



Sect. IL 
Of Aliens. 

With respect to aliens in general it is to be obsen^ed, that In what cases 
although by the old law no alien, whether friend or enemy, • 

could sue in the King's Courts, yet the necessity of trade has 
discouraged and gradually done away w'ith the too rigorous 
restraints and discouragements which formerly existed ; and it for personal 
Is now clear, that for a mere personal demand, an alien bom, demands, 
provided he be not an alien enemy, may sue in the Courts of 
this country. 

This rule is clearly recognised in Ramkissenseat v. Bar- 
ker (a), where a bill was filed, against executors for an account, 
by a plaintiff who had been employed by the testator in India as 
his Banyan or broker, and a plea was put in on the ground that 
the plaintiff was an alien born and an infidel, not of the Chris- 
tian faith, and upon a cross bill incapable of being examined 
upon oath, and therefore disqualified from suing here; the Court 
overruled the plea without argument, observing, that the plain- 
tiff's w^as a mere personal demand, and that it was extremely 
clear that he might bring a bill in this Court. It has been whether tliey 
stated, however, that the Court will not protect the copyright can sue for 
of a foreigner (b ) ; this must, how’ever, be considered as ap- » 

plying only to books published by a foreigner abroad, for there 
seems to be no reason why a foreigner publishing a book in 
this country should not be entitled to the same protection which 
the law affords' to native authors. The right of an alien to 
sue in the Courts of this country is, however, confined to cases 
arising upon personal demands ; for an alien may trade and 
traffic, and buy and sell, and therefore he must be of ability 
to have personal actions, but he cannot maintain either real 


(a) 1 Atk. 51. 


(5) Delontire r. Shaw, 2 Sim. 237. 

F. 2 
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Not Enemios. 

cannot sue for 
real or mixed 
property; 
alien merchant 
may, for a lease- 
hold house to 
reside in ; 

but not for 
meadows or 
pastures. 

In suits between 
aliens upon con- 
tracts in a 
foreign country ; 


the decision is 
governed by the 
Taw of that 
country. 


lie exeat Uegno, 


Persons absolutely disqualified from suing : 

or mixed actions (c), because an alien, thougfh in amity, is in- 
capable of holding real property {d). An alien merchant may, 
however, take a lease, for years, of a house for habitation ; it 
must therefore follow that he may maintain a suit respecting 
it as long as he resides .in this country, though if he depart or 
relinquish the realm, his right to sue respecting it must ter- 
minate, as the lease in that case belongs to the King (e) ; and 
so if he die his executors or administrators shall not have it, 
but the King. An alien, though a merchant, cannot have a 
lease of lands, meadows or pastures (f). 

Although an alien may maintain a suit in this country, yet 
if one alien sues another upon a contract entered into in a 
foreign country, it would be contrary to all the principles 
which guide the courts of one country in deciding upon con- 
tracts made in another, to give a greater effect to the contract 
than it would have by the laws of the country where it took 
place : therefore, where a French emigrant resident in this 
country obtained by duress securities from another French 
emigrant for the payment of a demand, alleged to be due from 
him, under an obligation entered into in France as security 
for another, and for which, according to the laws of France, 
his person could not be affected, Lord Loughborough refused 
to dissolve an injunction which had been obtained to restrain an 
action at law upon those securities, and intimated a very strong 
opinion, that when the case came on for hearing he should in 
all probability set the securities aside (^). Upon the same 
principle it was held by Lord Hardwicke, that the Court will 
not grant a writ of Ne exeat Regno, whore it appears that tlie 
transactions between the parties were entered into upon the faith 
of having justice in the place where they respectively resided (A), 
though in the case before him he considered that the parties 


(c) Co. Litt. 129 b. 

(d) Ibid. 2 b. 

(•) Ibid. 

if) Jews appear formerly to have 
been considered as alien enemies, but 
in Wells ». Williams, (1 Lonl Raym. 
282, cited 1 Atk. 43,) the Court said 
that the necessity of trade has molli- 
fied the too rigorous rules of the ol^ 
law, in their rostraint and discourage' 


ment o(,aliens. A Jew may sue at this 
day, though heietofore he could not, 
for they were then looked upon as 
enemies, but now commerce has 
taught the world more humanity. 

(g) Talleyrand o. Boulanger, 8 
Ves. 447. 

(h) Robertson o. Wilkie, Attib. 
177. 
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did not deal upon any such understandings, and therefore re- 
fused to discharge the writ without security. 

The same rule is also acted upon by Courts of Law, as in tlie 
case of the two Frenchmen mentioned by Lord Thurlow in 
De Carrihe v. De Calonne (t). The circumstances of that 
case were these : the parties were both generally resident at 
Dunkirk, each of them having transactions in England, and 
there had been between them a suit at Dunkirk, in the course 
of which judgment was given against one of the parties, from 
which he appealed to a higher tribunal ; but ponding that ap- 
peal, the other party having come over to this country, the 
appellant thought proper to follow him hither, and to make an 
affidavit of debt against him, under which he was arrested ; 
upon a statement of these circumstances to the Court out of 
which the process issued, the defendant was discharged upon 
common bail. 

But although in the case of foreigners resident abroad en- 
tering into engagements in a foreign country, which, by the 
law of that country do not admit of arrest, the law of England 
will not allow one party to arrest another, either in an action at 
common law, or in a suit of equity for a Ne exeat Regno; yet if 
one of the parties is an Englishman, and they were both resident 
ill different countries at the time the contract was entered into, 
the Court will not discharge a Ne exeat obtained by the party 
resident in this country , against the other w'ho had casually come 
hither, on the ground that, by the law of the country of which 
the other was a native, he would be exempt from arrest for a 
debt of the same nature (ii). It is, however, to be observed, 
that with respect to writs of Ne exeat Regno y Lord Northington 
is distinctly stated to have thought, that this process ought not 
to be granted between foreigners (/) ; and in De Carriere v. 
De Calonne (m), Lord Thurlow said it is very delicate to inter- 
fere as against foreigners, ivhose occasions or misfortunes 
have brought them here, by an application of this writ to 
them, and that it would be a necessary term that it shall be 
simply a case of equity, affording no ground to sue at law. 


Not Fnemist. 
' ^ 


neat liegna. 


Not usually 
granted between 
foreigners. 


Except when 
equity is very 
clear. 


(0 4 Ves. 593. (i) 4 Ves. 685. 

(k) Flack i>. Holm, 1 Jac. & W. (m) l<bi supra. 
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Persons absolutely disqualified from suing : 


Alien Enemies. 

Cannot sue 
either for real or 


personal pro- 
perty, unless 


resident here by 
King’s licence* 


or under the 
Proclamation 
of war. 


Prisoners of 
war. 


With respect to alien enemies, the law is clearly settled by 
numerous cases, that an alien enemy not resident here, or 
resident here without the permission of the Government, can> 
not institute any suit whatever in this country, whether at 
law or in equity, either for real or personal property, until both 
nations be at peace (n) ; and it is said that the question, whether 
he is in amity or not, shall be tried by the record, viz. by the 
production of the proclamation of war (o). It is to be ob- 
served, that in declaring war, the King, in his proclama- 
tion, usually qualifies it by permitting the* subjects of the 
enemy resident here to continue so long as they peaceably 
demean themselves, so that without doubt such persons are 
to be deemed in effect alien friends (p ) ; therefore, where an 
alien enemy has lived here peaceably a long time, or has 
come here for refuge and protection, the Court will discoun- 
tenance pleas of alienage against them (^). It seems also that 
a prisoner of war may sue upon a contract entered into by 
him during the time of his captivity; thus where the sub- 
ject of a neutral state was taken in an act of liability to this 
country, on board an cnemy*8 fleet, and brought to England 
as a prisoner of war, it was held that he was not disqualified 
while in confinement from maintaining a suit entered into by 
him as a prisoner of war (r). 


WhatconstitiitGs The mere circumstance of residing in a foreign country, the 
an alien enemy ; Government of which is at war with this country, and of car- 
tradlngTn'an there, is sufficient to constitute any person an 

enemy’s coun- alien enemy, even though he would not otherwise be considered 


try; 

although a neu- 
tral; 


in that character. Thus a subject of a neutral state, resident 
in a hostile state in the character of consul of the neutral 


or a Consul, if state, will, if he carry on trade in the hostile country, be con- 
irade sidored as an alien enemy, and disqualified from suing in the 

courts of this country, although, had he merely resided there 


or a British 
subject, 


in his diplomatic character, he would not have been disqua- 
lified (s) ; and even if a British subject residing in a foreign 


(n) Co. Litt. 120 b.; 6 T. R. 
23 ; 1 Bos. & P.163 ; 3 Bos. & P. 
113. 

(o) Ilarg. & Butler’s Co. Litt. 129 

b. n. 2. 

(p) Ibid. n. 3. 


(q) Wyatt’s Prac. Reg. 327. 

( r) Sparenburgh v. Baooatyne, 1 
Bos. & P. 163. 

(«) Albretcht r. Sussman* 2 Vsa. 
B. 323. 



Of Aliens, 


55 


state which is at war with this country, carry on trade there 
without a licence from the Government of this country, his 
trading will be considered such an adherence to the King's 
enemies as will incapacitate him from maintaining a suit 
here ; and although he be an ambassador or other repre- 
sentative of the Crown residing in a hostile state, yet if he 
carry on trade in such state without a licence he will deprive 
himself of the right to sue in the Municipal Courts of this 
country, because he is lending himself to the purposes of the 
enemy by furnishing him with resources (u). 

If, however, a subject of this country, residing in a hostile 
country, have a licence from this Government to trade, he will 
not incur any disability as long as he confines himself to the 
trade authorized by such licence {x ) ; but if a person having a 
licence to reside in an hostile country, and to export corn or 
other specified articles to this country, w^ere to use such licence 
beyond its expression, for the purpose of dealing in articles to 
which it has no relation, he cannot maintain that such dealing 
is not an enemy's dealing (y). 

The disability to maintain a suit on account of alienage 
extends to all cases in which an alien enemy is interested, 
although his name does not appear in the transaction ; thus, 
it has been held that an action at law cannot be maintained 
upon a policy of insurance upon the property of an alien 
enemy, even though the action is brought in the name of 
an English agent (z), and thou^i it is alleged that the alien 
is indebted to the agent in more money than tiie value 
covered by the policy («). Where, however, a certain trading 
of an alien enemy (viz., for specie and goods to be brought 
from the enemy’s country in his ships into our colonial 
ports) was licensed by the King's authority, it was held that 
an insurance on the enemy’s ship, as well as on the cargo, was 
in furtherance of the same policy, which allowed the granting 
of the licences to authorize the trade ; and that effect ought, 
therefore, to be given to the ordinary means of indemnity, by 


Alien Enemies. 


if trading with, 
out a licence ; 


though residing 
there in a diplo- 
matic capacity. 


British subjects 
trading with 
licences, must 
confine their 
trade to that 
authorized by 
the licence. 


In what cases 
suits can be 
maintained by 
others, relating 
to the pro[)erty 
of enemies. 


(0 IVrConnel v. Hector, 3 Bos. & 
P.113. 

(u) Ei partt Baglfholc, IH Vcs. 
629. 


(i) Ibid. 

(y) Ibid. 

(s) Bristow r. Towers, 0 T. U. 35. 
(tt) Brandon r. Nesbitt, ibid. 23. 


1.4 
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AIwa Eoemieft, 


Cannot file a 
hill of Disco- 
veiy. 


Right of an 
alien enemy to^ 
8UC, merely sus- 
|)en(led during 
war j 

as to contracts 
entered into 
before ; 
but not as to 
contracts en- 
tered intoduring 
war. 


Persons absolutely disquatijied from suing : 

whieh that trade (from the coatinuanee of winch the public 
must be aupposed to derive benefit) may be beet promoted and 
secured ; the Court of King’s Bench therefore determined thatao 
action brought by an English agent to recover the amount of 
the insurance on the ship, might be maintained notwithstanding 
the ship belonged to an enemy. It was held, however, that 
although in such a case the agent might sue, because the King’s 
licence liad purged the trust in respect to him of all its inju- 
rious consequences to the public interest, yet that it had not 
the same effect ef removing the personal disability of the 
principal, so as to enable him to sue in his own name (b). 

The disability to sue under which an alien enemy lies is 
personal, and takes away from the King s enemies the benefit 
of his Courts, whether for the purpose of immediate relief or 
of giving assistance in obtaining that relief elsewhere ; there- 
fore an alien enemy cannot institute a suit for the piirposee 
of obtaining a discover)', even though he seek no further 
relief (c). 

It is to be observed, that the riglit of an alien to maintain a 
suit relating to a contract, is only suspended by war, if the con- 
tract was entered into previously to the commencement of the 
war, and that it may be enforced upon the restoration of peace. 
Upon this principle, in bankruptcy, the proof of a debt due to 
an alien enemy upon a contract made before the war broke 
out, was admitted, reserving the dividend {d). But no suit 
can be sustained to enforce ka obligation arising upon a con- 
tract entered into with an alien enemy during war, such con- 
tract being absolutely void (e). And where a policy of insu- 
rance on behalf of French subjects was entered into just be- 
fore the commencement of the war, upon which a loss was 
sustained in consequence of capture by a British ship after 
hostilities had commenced, the proof of a debt arising from 
such policy, which had been admitted by the conunissioner in 
bankruptcy, was ordered to be expunged (/). 

Tlie principle upon which the last-mentioned case was de- 

(6) Kensington r. InglU, 8 East. (d) Ex purls Boussmaker, U Ves. 
273. 71. 

(e) Daubigny v. Davalion, 2 Ansi. (e) Ibid. 

102. (f) Ex parte Lee, 13 Ves. 64. 
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tided, ia fully stated by Lord Elltnborough in Brandon v. Cur* Alien Enemies. 

(9)9 where it ia laid down by hit lordship aa a rule, that " ' 

every insurance on alien property by a British subject must be 
understood with this implied exception, that it shall not 
extend to cover any loss happening during the existence of 
hostilities between the respective countries of the assured or 
assurer.” 

A defence on the ground that the plaintiff is an alien enemy whnt time 
should be made by plea before answer. Thus, where a bill was objection 

filed by a plaintiff residing in a foreign country at war witli ^ 

this, for a commission to examine witnesses there, and the 
defendant put in an answer, an application for an order for 
the commission was granted, though it w'as objected that the 
Court ought not to grant a commission to an enemy's country, 
the Court being, as it seems, of opinion that the objection 
had come too late (A). 

It does not appear from any case in the liooks, what would of ^ 
be the effect of a wnr breaking out between the country of m|)oh a suit 
the plaintiff and this country, after the commencement of Jliyoogj *'**"'’ 
the suit, but from analogy to what is stated by Lord Chief 
Baron Gilbert to be the practice of the Court with regard to 
outlawry, namely, that if it is not pleaded it may bo shown 
to the Court on the hearing, as a peremptory matter against 
the plaintiff's demands, because it shows the right to the 
thing to be in the King (i), it is probable that the Court 
would, under such circumstances, stay the proceedings. 

It appears to be the essence of a plea that the plaintiff is pica of alien 
an alien enemy, to state that the plaintiff was born out of the 
liegance of the King, and within the liegance of a state at 
war with us ; but where the plea contains words which amount 
in substance to an allegation of these facts, it will be sufficient, 
although they are not averred with the same strictness that is 
required by the rules of law. Thus, where a plea averred that 
the plaintiffs were Frenchmen, aliens and enemies of the King, 
the Court held that the plea was sufficient, the word alien 
being a legal term, importing bom out of the liegance of the 
King, and within the liegance of some other state ; and the 

(^) 4 East 110 . (t) Glib. For. Horn. 43. 

(K) (Tallin t. Shepherd, 12Vc8.335. 
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Pemons absolutely disqualified from suing : 


Security for 
costs. 


War with this 
country judi- 
cially noticed ; 
Stcufi a war 
between foreign 
countries. 

Security for 
costs. 


words, Frenchman and enemies to the King, showing that thejr 
were the subjects of a state at war with this country 

It is to be observed that the Courts here take notice, 
without proof, of a war in which this country is engaged, but 
a war between foreign countries must be proved (f). 

In all cases of a person who is permitted to sue in equity, 
whether an alien or natural born subject, if ho states himself 
in his bill to be recent abroad, or if it comes to the know- 
ledge of the defendant that he is acbally so, the defendant 
may obtain an order of the Court that the plaintifiF shall, before 
be proceeds further, give security to answer to the defendant 
the costs of the suit (m). And so if he comes in as a peti- 
tioner in any stage of the cause, he must, in like manner if 
called upon, give security. Thus, in Drever v. Mo>udesley (n) 
where a foreigner, who claimed to be a creditor of the testator 
in the cause, petitioned, after the Master had made his report, 
to have his claim referred to the Master, the Court made the 
order, but upon condition of his giving security for costs. 
He must, however, appear to be actually resident abroad (o). 
The mere circumstance of his only being about to go abroad 
will not be suiGcient, as he may return (p) ; but where the bill 
described the plaintiff as being confined in the prison of Cold- 
bath Fields, under an order from the Secretary of State, pre- 
paratory to his being removed from this country under the 
Alien Act, Lord Thurlow, upon motion after appearance and 
before answer, made an order that he should give security for 
costs. In a subsequent cause {q) his lordship said that he had 
made that order on the ground that if tlie plaintiff were sent 
abroad under the Alien Act, he could not return ; and that it 
w'as therefore different from the ordinary case of a plaintiff 
merely going abroad, as in such case he may return before the 
cause is heard (r). 


(Ic) Daubigny v. Davallon, 2 Anst. 
402. 

(0 Dolder v. Lord Uuntingford, 
11 Ves. 292. 

(m) Meliorucchy r. Melionicchy, 
2 Ves. 24. 

(m) 5 Uuss. 11. 


(o) Green v. Charnoch, 1 Ves. J. 
396 ; Iloby v. Hitchcock, 5 Ves. 699, 

(p) For moi'e upon the subject of 
security for costs, see ante, p. 33. 

(q) Seiiaz v. Hanson, 6 Yes. 261. 

(r) Hoby v. Hitchcock, 6 Ves, 
699. 
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Sect. III. 

Persons outlawed in Civil Actions. 

Besides the disabilities arising from alienage, there are 
others which may prevent a person from maintaining a suit 
in the courts of this country as long as such disabilities last. 
The first of these which shall be noticed is outlawry in a civil 
suit. “ An outlaw/’ says Littleton, is out of the law to sue 
an action during the time that he is outlawed ” (a) ; and all 
persons may take advantage of the disability (b). The maxim 
frustra legis auxilium implorat qui in legem committity' 
comprises both tho reason and the justice on which this dis- 
ability stands. Justum est enim jiidiciumy* says Bracton, 
“ quod sine lege etjudicio per eat qui secundum legem vivere 
recusat ” (c). 

It seems, however, that an outlawry in an action at law will 
not disqualify the party outlawed from suing in equity for 
relief from his liability at law in such action (r/) ; thus if a bill 
be for relief against an action at law, and outlawry be pleaded 
by the defendant in the same cause, it is a bad plea, because 
the outlawry is 4)art of the grievance, and it is exceptio (gus- 
dem rei cujus petitur dissolutio (e). 

Outlawry in an executor or in a prochein amy is no disqualifi- 
cation, because they do not claim in their own right, the real 
plaintiff being the testator or infant ; and the outlawry of any 
third person is no exception against him why he should not 
be admitted to sue (/) ; and so where a husband and wife sue 
as administrators, outlawry in the husband is no disqualifi- 
cation. It is stated, however, that outlawTy in the plaintiff’s 
testator, where the action is brought by an executor, is a good 
plea at law {g), although an executor or administrator cannot 
plead suclr outlawry in his testator (h). The outlawry of a 
mayor is not a good plea to an action at law by the mayor and 

(o) Co. Litt. 128 a. (/) Cilb. For. Rem. 54 ; Arnold 

{b) Ibid. V. Arnold, Toth. 7C ; Killif^rew v. 

(f) Jleaiiies on Pleas, 100. Killigreur, 1 Vcm. 181; Swan r. 

(d) Ord. in Chan. (Rd. Deames) Porter, Hardr. 00. 

175 n. 40. (fr) Lilt. 1004. 

(^) Jenk.Cent. 57iGilb.For.Rcm. (A) Reames on Pleas, 10.1. n. ; 
51. Com. Dig. Abatcmen^ K. 2. 


Outlawry. 


In what cases 
outlawry dis- 
qualifies. 


Must be in ano- 
ther suit. 


Will not disqua- 
lify persons 
suing in outer 
droit ; 


Rut outlawry in 
tc.stator is a 
good plea in 
suits by execu- 
tor. 

Heads of cor- 
porations. 
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Oiitlawiy. 


la a relator. 


In a limited 
jiiiisdirtion no 
disfjiialificatiun. 


Outlawry ought 
to be pleaded ; 


Du I may he 
ahown at tlio 
hearing. 


(’nnnot be 
pleaded after an 
order for time* 


Persom ahsoluUly disqualified from suing : 

commonalty ; and it seems that such a plea would not prevail 
in equity (i). Lord Redesdale lays it down that outlawry in 
the relator of an information constitutes no objection to him (^), 
though from the decision in Attorney -general v. Heath, before 
referred to (/), the contrary would appear to be law ; but in 
that case it is to be observed that the relator sustained the 
character of plaintiff as well as relator, and was interested in 
the subject of the dispute, and the plea was in substance a 
plea of outlawry in the plaintiff himself (m). 

It seems that outlawry in Chester or Durham cannot be 
pleaded in disability of a plaintiff suing in one of the Courts 
at Westminster; and though this appears to be laid down with 
reference to Courts of Record, it seems equally applicable to 
the superior Courts of Equity. A different rule, however, is 
stated to prevail as to outlawry in the Courts of the county 
palatine and duchy of Lancaster, which it is said may be 
pleaded in disability of a plaintiff suing in a superior Court at 
Westminster (n). 

The proper way in which to take advantage of the outlawry 
of a plaintiff, appears to be by plea ante litem contestatam, 
that is, before answer, for after answer the defendant admits 
the plaintiff to be a proper person to be answered to ; and 
therefore such plea would then come too late ; but it is said 
that if an outlawry be not pleaded, yet it may be shown at 
the hearing as a peremptory matter against the plaintiff’s de- 
mands, if it be personal, because itshow^s the right to the thing 
in demand to bo in the King (o). 

In a case where upon an amended bill the defendant had 
procured an order for six weeks’ time to answer, instead of the 
usual order for time to plead answ'er and demur, not demurr- 
ing alone,” and afterwards ascertained that the plaintiff had 
been outlawed, and therefore moved that notwithstanding the 
order for time to answer he might be at liberty to plead the 
outlawry in bar to the plaintiff’s suit, on the ground that the 
order had been inconsiderately obtained, and ought to have 
been the usual order ; and tliat at the time it was made the 

(i) Dearoes on Vleai, 104. (in') I.oril Red. 186. 

{k) Lord Red. 184. (ii) Deames on Fleas, 104, 105. 

(1) AhU, p. iC. (tf) Gilb. For. Rem. HZ, 
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defeti4ant’s solicitor was ignorant of the outlawry, the Court Outlawry, 
refused the motion (jp). ' v— ' 

It has been determined, however, that a defendant against But may after 
whom an attachment has been issued for want of an answer, ’^“®‘^**"*«"** 
may file a plea of outlawry (q). 

In a plea of outlawry, the record of outlawry or the capias Plea of out- 
thereupon must be pleaded sub pede sigilli, and is usually an- 
nexed to the' plea (r) ; and the defendant may show as many 
outlawTies as he can (s). 

In Dalton v. Beavan (0 the defendant pleaded that the 
plaintiff was an outlaw, and annexed to his plea a copy of the 
record of the proceedings in the outlawry, and it was contended 
on behalf of the plaintiff that the proceedings as set out in the 
plea were irregular, aud in violation of the late Act of Par- 
liament called the Unifonnity of Process Act; and that as the 
defect appeared on the plea itself, the Court ivas bound to take 
notice of it, and to treat the outlawry as of no force, but the 
Master of the Rolls (Sir C. Pepys) said that the Uniformity of 
Process Act was merely directory, and did not go to declare 
that any defect or omission in this respect should render the 
proceedings void. At all events his Honor was of opinion 
that as the outlawry pleaded w^as the judgment of a compe- 
tent tribunal, so long as it remained on the recoids of that 
tribunal unreversed, the Court was bound to presume that it 
was regular and valid. 

If a plaintiff thinks a plea of outlaw^ry insufficient through of setting down 
mispleading or otherwise, he may, upon notice to the clerk in 
court on the other side, set it down with tire registrar to be 
debated with the rest of the pleas and demurrers in Court («) ; 
but if the plaintiff shall not in such case enter it with the 
registrar within eight days after the same shall be filed, the 
defendant may take out process against the plaintiff for his ordi- 
nary costs (of five pounds) as if the same had been hoard (x). 

If the plea of outlawry is resorted to “ in any Suit for that 
duty touching which relief is sought by the bill, it is insuffi- 


(p) Philips V, Gibbons, 1 Ves. & 
B. 184. 

(<f) Waters v. Chambers, 1 S.& S. 
225. 

(r) Tothill. 54. 


(s) Curs. Can. 18.5. 

(f) Rolls, March 5. 1835. 

(u) Curs. Can. 185. 

(xS Ord. in Chan. (fd. Beamen) 
175. 
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Persons absolutely disqualified from suing : 


Outlawry. 

"" V 


CotUof aplea 
of outlawry. 


No oath requir- 
ed to a plea of 
outlawry. 


cient, according to the rule of law, and shall be disallowed 
of course, as put in for delay, and the plaintiff may, notwith* 
standing such plea, take out process to enforce the defendant 
to make a better answer, and pay five marks costs, otherwise 
a plea of outlawry is always a good plea, so long as the out- 
lawry reinaineth in force, and therefore the defendant shall 
not be put to set it down with the registrar (y). 

If on argument the plea is QBAfiiMded the plaintiff pays five 
pounds costs (z) ; but if commissioner in the country send up 
a plea of outlawry in disability, the defendant shall have no 
costs, although the plea be allowed, for it might have been 
put in without such commission, and the plaintiff was put to 
an unnecessary charge for attending such commission (a). 

From this it is evident that a plea of outlawry need not be 
put in upon oath, because if an oath were required, attendance 
before the commissioner would be necessary. It is, however, to 
be observed, that by the shegt note of a case which occurs in 
2 Vern. (A) it is stated that a plea of outlawry was over-ruled 
because it was not put in upon oath. It does not appear 
from the report, upon what ground tliis point w^as determined ; 
but it is presumed that it must have been on the ground that 
such oath was necessary to support the averment in the plea 
that the plaintiff w as the same person, because it is quite clear 
that in pleas of matters of record the seal of the Court is sufii- 
cient testimony of the truth. In a subsequent case in the same 
volume (c), it appears that a reference was made to the six 
clerks, whether by the course of the Court a plea of outlawry, 
with averment of the same person, ought to bo upon oath; 
and it was stated that in Lord North’s time it was ruled that 
it might be witliout oath, because it might come in on the other 
side to aver that he was not the same person. Whereupon the 
Court, as it was only the common averment of identity of per- 
son, allowed the plea to be good without oath (d ) ; and this 
seems to be in accordance with Lord Bacon’s order (e). 

With respect to proceeding after an outlawry has been 


(y) Ord. in Chan. (Ed.Beames) 

(z) 1 New]. 121. 

/a) Qilb. For. Rem. 93. 

\h) Parrot v. Bowden, 2 Vem. 37. 


(c) Took It. Took, 2 Vem. 198. 

(d) Vide acc. Pratt v- Taylor, 1 Ch. 
Ca. 237;Freem. 143.S.C. 

(e) Old. in Ch. (Ed. Beamea) 
26. 27. 
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reversed, Lord Clarendon’s order says, that after outlawry 
reversed, the defendant on a new subpoena served on him, and 
payment unto him of twenty shillings costs, shall answer the 
same bill as if such outlawry had not been (/). From tliis it 
appears that under such circumstances the suit may be pro- 
ceeded in by serving a new subpoena, without filing a bill of 
revivor; but Lord Chief Baron Gilbert says, that in such a case 
a bill of revivor must be filed, because the suit being abated, 
the plaintiff has no day in Court; and it is apprehended that 
such must be the course of proceeding, because the plea of 
outlawry is part of the record; and the judgment upon it, which 
is also on the record, shows that the Court considered the mat- 
ter alleged in the plea a good reason ivhy tlie defendant should 
not be called upon to answer the plaintiff’s bill. If the suit is 
to be proceeded with after such a judgment, there must be 
some entry on the record to show that the ground upon which 
the Court gave its judgment has been removed, otherwise the 
subsequent proceedings w^ould be erroneous, and there seems 
no other form in which this can be showm than by bill of re- 
vivor, as suggested by Lord Chief Baron Gilbert. 


Sf.ct. IV. 

Persons attainted or convicted. 

After judgment in a prosecution for treason or felony, the 
criminal is said to be attainted, attinctus or blackened. He 
is no longer of any credit or reputation, he cannot be a witness 
in any Court, neither is he capable of perfonning the func- 
tions of another, for, by anticipation of his punishment, he is 
already dead in law (a), consequently he is incapable of main- 
taining a suit in any court of justice, either civil or criminal, 
unless for the purpose of procuring a reversal of his attain- 
der (b). It is also to be observed, that the consequences of 

(/) Ord. (Ed. Ileamcs) 175. (5) Ex parte Bullock, 14 Ves. 452. 

(a) 4 Bl. Com. 381. 
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attainder Are, forfeiture of all the party’s property, real and 
personal, and disqualification from holding any which he may 
in future acquire either by descent, purchase or contract (c). 
So that eren if he had the power of suing it would be useless, 
as he has no power of retaining what he sues for, even should 
he succeed, the right to the property in such cases being in 
the Crown. 

With respect to the forfeiture of reel estates by attainder, 
there is a distinction between attainders for treason and for 
felony. By attainder for treason a man forfeits to the King 
all his lands and tenements of inheritance, whether fee simple 
or fee tail, and all his rights of entry in lands or tenements 
which he had at the time of the offence committed, or at any 
time afterwards, to be for ever vested in the Crown, and also 
the profits of all lands and tenements which he had in his own 
right, for life or years, so long as such interest shall subsist 
but with respect to attainder for felony, the 54 Geo. 3, c. 145, 
enacts, that except in cases of high treason, petit treason, 
and murder or abetting the same, no attainder shall extend to 
the disinheriting any heir, nor to the prejudice of the right or 
title of any person except the offender during his life only ; 
and upon the death of the offender every person to wdiom the 
right or interest of any lands or tenements, should or might 
after the death of such offender liave appertained, if no such 
attainder had been, may enter thereupon (c). 

The forfeiture of real estate consequent upon attainder of 
treason or felony, relates backwards to the time of the 
treason or felony committed, so as to avoid all intermediate 
sales or incumbrances, but not those before the fact ( /*), 
The case is, however, different with regard to the forfeiture 
of goods and ch.*vttel8, for that has no relation backwards, 
so that those only which a man has at the time of con- 
viction shall be forfeited (^). But by attainder, not only 

<c) Bullock V, Dodds, 2 Bara. & feiture in such case does not accrue 
Aid. 277. upon mere conviction, but only on 

(d) 4 Bl. Com. 381. complete attainder, (8 B. & Aid. 610, 

(f) All co|)yhold estates are for- 8 Vent. 38.) unless by special custom 
feited to the loid and not to the King, to the contrary, 
unless there be an Act of Parliament (/) 4 Bl. Com. 381. 
or an express custom to the contrary, (g) Ibid. 387. 

(I Cruise’s Dig. 3GI); and the foV- 
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all the personal property and rights of action which a man 
actually has is fo^eited ; but all personal property and rights 
of action, which accrue to the offender after attainder, are for- 
feited and vested in the Crown without office found ; so tliat 
it has been held that attainder may be well pleaded in bar to 
an action on a bill of exchange endorsed to the plaintiff after 
his attainder (A), There is another distinction between the 
forfeiture of real and of personal estate— lands are forfeited 
upon attainder^ and not before ; goods and chattels are for- 
feited upon convictiony because in many of the cases where 
goods are forfeited there never is any attainder, which happens 
only where judg^ient of death or outlawry is given; and being 
necessarily upon conviction in those, it is so ordered in all 
other cases (i). In outlawries for treason or felony, lands 
arc forfeited only by judgment y but goods ajtd chattels are 
forfeited by a man's being put in the exigenty without stay- 
ing till he is quinta exactus or finally outlawed, for the se- 
creting himself so long from justice is construed into a flight 
in law (j)e 

* These points, although they do not immediately relate to 
the personal disqualification from suing under which a party 
lies who has been attainted either of treason or felony, aro 
nevertheless necessary to be adverted to, because if a party 
claiming a title to property under an attainted person were 
to institute proceedings in a court of justice relating to that 
property, his claim might be met by pleading the attainder of 
the person from whom his claim was derived (k ) ; and in such 
case the time when the forfeiture accrued may bo a very im- 
portant point for consideration. 

Attainder and conviction, like outlawry, must bo taken ad- 
vantage of by plea. Lord Redesdale says, that such a plea is 
very rare, and that it would be judged with the same strictness 
as if it were a plea at law (/). In Burt v. Brown {m) an 
instance of a plea of conviction for manslaughter appears to 
have occurred, and the plea was overruled on the ground that 
the part of the body on which the wound was inflicted was 

(/i) Bullock V. Dodds, 2 B. & {k) Wd Bed. 189. 

Aid. 258. (/) Ibid. 186. 

(i) 4 Bl. Com. 387. (m) 2 Atk. 309. 

U) Ibid. 
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not sufficiently (lescril}e(l, and because it was averred that the 
offender was tried at the Galloway assizes, without saying that 
the persons who tried him had a commission of gaol delivery ^ 
or were justices of oyer and terminer. 

It may he observed here, that in order to bar a plaintiff’s suit, 
it is not always necessary to show an attainder or conviction ; 
for if a plea goes to show that in consequence of an offence 
committed no title ever vested in the plaintiff, conviction of 
the offence is not essential to the plea. Thus, in the Exche- 
quer, to a hill seeking the discovery of the owners of a ship 
captured, and payment of ransom, the defendant pleaded that 
the owner was a natural-born subject, and the capture an act of 
piracy ; and though the Barons at first thought that the plea 
could not be supported unless the plaintiff had been convicted 
of piracy, and the record of the conviction had been annexed to 
the pica, they were finally of opinion that as the plea showed 
the capture w'as not legal, and that therefore no title had ever 
been in the plaintiff, the plea was good (n). 

Where a judgment pronoUnced upon a conviction for treason 
or felony is falsified or reversed, all former proceedings are 
absolutely set aside, and the party stands as if ho had never 
been accused, and is restored in his credit, his capacity, his 
blood, and liis estates : with regard to which last, it is said, 
that though they he granted away by the Crown, yet the 
ow'ncr may enter upon the grantee with as little ceremony as he 
might enter upon a disseisor (o). From this it follows of 
course that he may, if he is entitled to equitable relief, sue 
for it in a Court of Equity, in the same manner that he might 
have done if no attainder had taken place. 

The only other way in which the disqualification arising 
from an attainder or conviction may he obviated, is by the 
King’s pardon. This formerly could only have been granted 
under the Great Seal; but now, by 6 Geo. 4, c. 25, s. 1, a 
warrant under the Royal sign manual, countersigned by one 
of the Principal Secretaries of State, granting a free pardon, 
and the prisoner’s discharge under it; or granting a conditional 

(n) Fall r. , May 1782, Lord (o) 4 Bl. Com. 393. 

Bed. 190. 
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pardon, and the performance of such condition, is as effectual 
as a pardon under the Great Seal. 

There is a great difference between the effect of a pardon 
and of a reversal. In tlie case of the reversal of an attainder, 
the party is, as we have seen, in all respects replaced in the same 
condition that he was in before the commencement of the pro- 
ceedings, and he is restored to his former credit and capacity ; 
but the effect of a pardon is not so much to restore his former, 
as to give him a new credit and capacity (p). Thus a person, 
who has been convicted and pardoned, cannot sue upon any 
right accrued to him before his pardon, although he may for 
a right accrued afterwards (^). 

With respect to pardons it is to be observed, that where they 
are conditional the effect of the attainder is not removed till 
the condition has been performed ; therefore, where a man who 
had been attainted of felony, but pardoned under the 8 Geo. 3, 
c. 15, on condition of liis being transported to New South 
Wales, returned to England before the expiration of the period 
for which he was transported, and commenced an action here 
for a demand accrued since his return, to which the defendant 
pleaded the conviction and judgment in bar ; it was held by 
the Court of King’s Bench, that the mere fact of transporta- 
tion did not amount to an actual pardon, under the statute 
8 Geo. 3, c. 1 5, and that it was necessary not only that the 
offender should be transported, but that ho should remain 
in the place to which he was sent during the time for whicli 
he was ordered to be transported, before he could be restored 
to his civil rights (r). Upon the authority of the above case. 
Sir J. Leach held that personal property which did not belong 
to a felon at the time of his conviction, but which accrued to 
him afterwards during the time of his transportation, was for- 
feited to the Crown (s). 

It is to be observed, that in the case of Bullock v. Dodds 
above referred to the plaintiff had returned on the faith of 
an instrument under the seal of the territory of New South 
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(p) 4B1. Com. 402. 

(q) 1 Com. Dig. Abatement 
(K.)3. 


(r) Bullock 0 . Dodds, 2 B. & Aid. 

2 .> 8 . 

(«> Roberts o. Walker, 1 Russ. & 
M. 752. 
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Wales, by which the governor had remitted tlio remainder of 
the plaintiff’s sentence, under the authority of the 30 Geo. 3, 
c. 47 f (by which His Majesty was empowered to authorise the 
governor or lieutenant-governor of any place to which convicts 
are transported, to remit either absolutely or conditionally the 
whole or any part of their term of transportation, which re- 
mission was to be of the same effect as if His Majesty had 
signified his intention of mercy under the sign manual, &c.) : but 
the Court were of opinion, that the effect of the remission of 
sentence by the governor merely placed the party in the situa- 
tion in which he would have been in case he had received a 
warrant for a pardon under the privy seal or sign manual, 
which before the 6 Geo. 4, c. 25, s. 1, could not bo pleaded as 
a pardon (f). In consequence of this decision it has been 
enacted by the 5 Geo. 4, c. 84, s. 26, that a felon under sen- 
tence or order of transportation, receiving a remission of the sen- 
tence from the governor or lieutenant-governor of New South 
Wales, or any other colony, who may be authorized to grant 
the same, while such felon shall reside in a place in which he 
lawfully may reside, under such sentence, order or remission, 
may sue for the recovery of any property acquired by him 
since his conviction, or for any damage or injury sustained. 


Sect. V. 

Of Bankrupts and Insolvent Debtors, 

The disability to maintain a suit on account of alienage, 
outlawry and attainder, arises partly from the plaintiff being 
personally disqualified, and partly from his not being capable 
of holding the property which is the object of the suit. The 
disability accruing from bankruptcy arises from the latter cause 
only, or rather from the fact that by the bankruptcy, all the 
bankrupt’s property, whether in possession or action, is vested 
in his assignees (at), and a bankrupt, even though uncertificated. 


(t) 4 Bl. Com. 400; Gully's Case ; (a) Under the old bankrupt law, 

Lcach'!> Cr. Law. W). as unbodied in 6 Geo. 4, c. 19, ss. 63, 
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is not personally disqualified from suing ; and may in many 
cases sustain suits either at law or in equity. 

Thus, under the old bankrupt law, if a banknipt disputed 
his liability to the commission, or the validity of the adjudica- 
tion under it, he might maintain trespass against his assig- 
nees (&), or trover for his books and papers (c); and it has 
been held that where assignees have employed the bankrupt in 
carr}^ing«on his trade or manufacture for the benefit of the 
estate, and paid him money from time to time, it is evidence 
of such a contract between him and the assignees as will 
enable him to maintain an action against them for a com- 
pensation for his work and labour (d). And so, as a bankrupt, 
though unccrtificated, can acquire and hold property against 
every one except his assignees, he can maintain an action of 
assumpsit against a third person for his own work and labour 
performed (c), and for money lent or advanced (f) since the 
issuing of the commission or fiat ; and w'here no claim is made 
by the assignees, he may also maintain trover for goods acquired 
after his bankruptcy (^), as well as trespass quare clausum 
fregit, for a trespass committed before his bankruptcy (h ) ; for 
the defendant in any of these actions cannot object to the 
bankrupt's claim unless bis assignees interfere, and the bank- 
rupt in fact sues at law as a trustee for his assignees (t). 

In equity also, a banknipt who has not obtained his certificate 
and is sued at law upon a bond or note, is entitled to file a bill 
of discovery in order to obtain proof that such bond or note 
was fraudulently procured ; and where persons claiming to be 
creditors of bankrupts, instead of seeking relief under the com- 


64, the Commissioners were directed 
to convey to the assignees all present 
estate of the bankrupt, whether real 
or personal, and all future property 
which he might acquire previously to 
his obtaining his certificate ; but now, 
by the bankrupt Court Act, 1 & 2 
Will. 4, c. 56, SK. 25, 26, all the real 
and personal pioperty of the bankrupt 
vest in his assignees by virtue of their 
appointment. 

(6) Perkin v. Proctor, 2 Wils. 
382. 

(c) Suromersett v. Jarvis, 6 Moore, 
66; 3 B. fit 15.2, 8. C. 


(d) Coles V. Barrow, 4 Taunt. 
754. 

(e) Chippendale v. Tomlinson, 1 
C. B. L.; bilk v. Osborne, 2 Ksp. 
140. 

(/) Evans t>. Brown, 1 Esp. 170. 

(g) Fowler v. Down, 1 Bos. & P. 
44; Laroche v. Wakeman, Peake 
140 ; Webb v. Ward, 7 T. H. 206 ; 
Webb i>. Fox, 7 T. R. 301. 

(h) Clarke v. Calveit, 3 Moore, 
96. 

(i) Cummin'; V. Roebuck, I Holt 
172; 1 Deacon’s Bankrupt Laws, 
555, 
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brought an action against the bankrupts, and the 
bankrupts filed a bill seeking a discovery in aid of their action, 
and praying that the accounts between them and the plaintiffs 
at law might be taken, and that the plaintiffs at law might 
pay the balance which upon taking such accounts might appear 
to be due from them, a plea of bankruptcy was overruled, the 
Vice-chancellor (Sir Thomas Plumer) being of opinion, that 
the bankrupts were entitled to the discovery and account, 
although they were not entitled to that part of the prayer 
which sought the payment to them of the balance O'). And 
where a bill was filed in the Court of Exchequer by an un- 
certificated bankrupt to which the assignees were not par- 
ties, and it appeared that they had failed in an ejectment 
brought by them to recover the premises in question, in conse- 
quence of their not being able to provathe petitioning creditor’s 
debt, the Court retained the bill till proper parties should be 
added if necessary : the pkintiff paying the costs of the day (k). 

In general, however, a bankrupt, although he is by law 
entitled to the surplus of his estate which remains after pay- 
ment of his debts, cannot bring a bill in equity for any pro- 
perty which is vested in his assignees under the commission, 
even though there may be collusion between them and the per- 
sons possessed of the property (/) ; thus, where a bill was filed 
by a bankrupt to recover property due to his estato, stating 
that the commission against him was invalid, and that there 
was a combination between his assignees and the debtor, to 
which a demurrer was put in, the Vice-chancellor (Sir J. 
Leach), allowed the demurrer, saying that if it had been true 
that the commission was invalid, the plaintiff ought to have 
tried its validity by an action, and could not by bill impeach 
the commission, and that if there were a combination between 
the debtor and his assignees, his proper course was to apply by 
petition to have the assignees removed and new assignees ap- 
pointed (m). 

(j) Lowndes V. Taylor, 1 Mad. property belonging to the bankrupt 
423. I'liis decision was afterwards as factor, executor or trustee. Vide 
affirmed on appeal, ibid. 425 ; 2 Rose ('ook’s U. L., ch. viii, s. 15, 16, 17 ; 
432. vide etiam, 1 Deacon’s B. L., c. ix, 

{k) Covet V. Armitage, 2 Anst. s. 10, 222. 

41 2. (m) Hammond v, Attwood, 3 Mad. 

(1) An assignment under a com- 158. 
mission of bankrupt does not pa^s 
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In Spr€iff 0 ▼. Binkes (n), it was held hj Lord Alvanley^ 
M.R., that a bankrupt cannot file a bill for the redemption of 
a mortgage in respect of his right to the surplus of his estate ; 
and in Benjieldv. Solomons (o), a demurrer was allowed to a bill 
bj a bankrupt against a mortgagee of estates in England and 
Berbic€y for an account and payment of the balance to the assig- 
nees, who were made defendants and charged with collusion. 

The principle upon which these decisions are founded appears 
to be, that although the bankrupt is entitled to an account of the 
surplus of his estate, yet ‘‘ as the theory of bankruptcy is, that 
the party is a bankrupt, because he cannot pay his debts ; the 
primd facie intendment, therefore, is, that he has no pro- 
perty'* all that he has is a mere right to an account from 
his assignees; but the presumption being that there is not 
enough for the creditor8|^he is not considered ns having such 
an interest in the property sought as will entitle him to main- 
tain a suit respecting it ; so that primd facie the bankrupt 
has no demands. If, however, he states upon petition in 
bankruptcy that the apparent incumbrances upon his property 
are not substantial charges, and that the assignees are pre- 
vented by the creditors from interfering, or, if the creditors 
w'ould permit them, refuse ; or if both refuse to interfere and 
give him the chance of a surplus, the Court will say, with 
reference to the circumstance that the bankrupt cannot sue, 
the law supposing that lie has no interest in the property; yet 
that is not to acted upon to the effecting of gross injustice. 
Therefore if he can give security for costs, the Lord Chancellor 
[or Court of Bankruptcy] will order the assignees to permit him 
to use their names, to enable him to recover the property, upon 
his indemnifying them {q). 

As a bankrupt cannot file a bill (^inst strangers respecting 
property vested in liis assignees under the commission, so it 
has been held that he cannot maintain a suit against his 
assignees for an account of their receipts and payments under 
the bankruptcy, and for payment of the surplus. This doc- 

(w) 5 Ves. 587. (q) Per Lord Eldon in licnfiuld v, 

(o) U Vcs. 77. Soloinons/J VLS.Slif 

[p) 0 V<;s. 80. u. Bmkes, tt*pr/i, 
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trine was clearly laid down by Lord Eldon in Saxton v. Da* 
uis{r)f and has recently undergone considerable discussion, 
in a case before Lord Abinger, C.B. («), in which, after a very 
full argument, it was decided that in general the rule above 
laid down, that a bankrupt cannot file a bill against his as- 
signees for an account of their dealings under the bank- 
ruptcy, applies as well to an uncertificated bankrupt as to one 
who has obtained his certificate. In that case the bill had 
been filed against the purchaser of an estate of the bankrupt, 
which had been sold under the commission, for t^e purpose of 
overturning the sale, and proceeded on the ground of fraud 
and collusion between the purchaser and the assignees, which 
were charged in the bill. The bill also contained an allega- 
tion that all the debts proved under the commission had been 
paid out of the plaintiff’s effects, jaid that after payment 
thereof there remained in the hands of the assignees a large 
balance or surplus, and it prayed that the assignees might 
account for what they had received and expended under the 
commission, and pay the surplus to plaintiff, &c., and that 
the sale of the estate might be declared fraudulent and void 
as against the plaintiff, and that the purchaser might account 
to him for the rents, profits and produce. 

To this bill one of the assigpuees demurred, and the demurrer 
was allowed, Lord AHnger being clearly of opinion, that as 
far as regarded the assignee who had demurred, supposing 
the case to have stood only on the question of filing the bill 
against the assignees, the bill could not be sustained. His 
Lordship, however, said, that the point which gave him the 
greatest difiiculty was, whether independently of any question 
of account the assignees might not still be made to answer, on 
tho ground that the combination charged between the pur- 
chaser and the assignees raised a question which could not 
be disposed of on demurrer; he was, however, ultimately of 
opinion that supposing the suit had been for the sole purpose 
of avoiding the sale, the relief prayed against the purchaser 
did not require the assignees to be joined in the suit, and 
therefore, upon the ground that a bankrupt uncertificated can- 

(r) 18 Vc3. 72. (*) Taricton r. Hornby, 1 Younge & Collyer, 17^ 
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not be allowed to call upon his aaaigneea for a general account 
of all their tranaactions, which he might have by applying to 
the Court of Bankruptcy, and on the ground that the relief 
sought against the other defendant did not in the least, either 
of necessity or in any respect of convenience, require the 
assignees to be joined in the suit, he allowed the demurrer. 

It is to be observed, that whatever property a bankrupt has, 
or, to use a technical expression, may depart withy becomes, 
upon bankruptcy, the property of the assignees, who are to have 
it for the benefit of the creditors ; and the circumstance of such 
property being in a foreign country where the bankrupt laws 
of this country do not prevail, makes no difference ; so that a 
bankrupt cannot maintain a suit in this country, even though the 
property in respect of which the suit is instituted is in another 
country. This principle is laid down with regard to personal 
property in a great many cases (0» and has been recognised as 
applicable to real estates in Scotland and the colonies. In Cleve 
V. Mills (u)y it was said by Lord Mansfield that although the 
statutes of bankruptcy do not extend to the colonies, yet 
that the assignment under the commission is in the Courts 
abroad considered voluntary, and as such takes effect be- 
tween the assignees and the bankrupt, although it does not 
affect the rights of other creditors. Upon the same principle it 
is that a great number of estates in Scotland and the colonies 
have been sold under commissions of bankruptcy in England, 
and upon this ground the Court refused to entertain a bill by 
a bankrupt against the mortgagee of an estate in Berbice, for 
an account, because, although the estate was in a country to 
which the bankrupt laws did not extend, the disposition of 
that property was nevertheless in the assignees here, and by 
the intendment of the law the bankrupt had no interest in the 
property which entitled him to sue (x). 

All doubt upon this point, however, has been set at rest, by 
the 6 Geo, 4, c. 16, s. 64, by which it is directed that the con- 
veyance to be executed by the xuiiiinissioners to the assig- 
nees sliall be of all lands, tenements and hereditaments (except 

(t) Sill w. Worswick, I H. Rl. TiOS ; («) Cooko/A nanl^riipt Laws, 297. 
Hunter t». J^oits, 4 T. T(. 182 j and (t) Uenfield r. Solumons, 9 Ve:». 
Phillips v. Hunler, 2 li. 13. 402. 77. 


73 

Bankrupts. 


Bankrupt can- 
not sue for his 
pro|>erty abroad; 


or in the colo* 
nies ; 


or in Scotland. 



Pers&ns absolutely disqualified from suing : 

^ Bankniptt. copyhold or cnBtomary) in England, Scotland^ Itelandy or in 
any of the dominions^ plantations or colonies belonging to 
His Majesty j to which any bankrupt is entitled, &c., with a 
proviso whereby it is directed that where according to the laws 
of any such plantation or colony such deed would require re- 
gistration, enrollment or recording, the same shall be so regis- 
tered, enrolled or recorded according to the laws of such 
plantation or colony ; and no such deed shall invalidate the 
title of any purchaser for valuable consideration prior to such 
registration, enrollment or recording, without notice that such 
commission has issued. And by the Bankruptcy Court Act, 
1 & 2 Will. 4, c. .56, s. 26, it is declared, that all the present 
and future real estate of any bankrupt, whether in the United 
Kingdom of Great Britain and Ireland, or in any of the 
dominions, plantations or colonies belonging to His Majesty, 
which by the above Act is directed to be conveyed by the 
commissioners to the assignees, shall vest in such assignees 
by virtue of their appointment, without any deed of conveyance 
for that purpose; and that as often as any assignee or assignees 
shall die or be removed or displaced, and any new assignee 
or assignees shall be duly appointed, such of the aforesaid real 
estate as shall remain unsold or unconveyed, shall, by virtue 
of such appointment, vest in such new assignee or assignees, 
either alone or jointly with the existing assignees, as the case 
may require, without any conveyance for the purpose. By 
the 27th sect, of the same Act it is declared, that where accord- 
ing to the laws in force a conveyance of the property of a 
bankrupt would require to be registered, recorded or enrolled 
in any register office in England, Wales or Ireland, or in any 
registry office, court or place in Scotland, or any of tho 
dominions or plantations belonging to His Majesty, a certificate 
of the appointment of the assignee in the form therein men- 
tioned, shall be registered in the same place, and have tho 
same effect as the registry, enrolling or recording of any con- 
veyance or assignment of 4he bankrupt s estate or effects 
which, by the laws of the country, is required to be registered, 
recorded or enrolled, &c. 

Insolvent rules with regard to bankrupts apply by analogy to in- 

debtors. solvent debtors, who arc equally considered as being devested of 
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all right to maintain a suit in respect of anj surplus to which 
they may erentually he entitled (y). Thus, where a bill was 
filed by an insolvent debtor against his assigpaees, under the 
14 Geo. 3, c. 77, and also against a debtor to his estate, stating 
collusion between them, and praying that the assignees might be 
removed, and that a specific performance of an agreement for 
a leas^ might be decreed against the debtor, to which bill a 
plea was put in by the debtor stating the assignment under 
the Act, &c., the plea was held to be good ( 2 ). The reasons 
for the judgment in that case are not given in the report ; but 
it was considered by Lord Eldon as an au^hority^or the rule, 
that an insolvent debtor is placed in the same situation as that 
in which a bankrupt is, viz. that the order, disposition and 
management of the estate is so far taken out of the party, that 
he cannot sue in respect of the surplus ” (a). 

But although neither a bankrupt nor an insolvent debtor can 
sue in respect of their interest in the surplus of the property, 
yet as they have such an interest in the surplus as is capable of 
assignment, it seems that the persons claiming under such 
assignments, if made for valuable considerations, may main- 
tain bills respecting them. This appears to have been Uio 
opinion of Lord Alvanley, in Spragg v. Binkes (6), though 
his lordship seems to have doubted whether the Court had not 
gone too far in permitting such assignments, and to have held, 
that a party could not parcel out a right in accounts to be taken 
to different persons, so that every one of those persons might 
file a bill pro interesse suo. 

The disability of a bankrupt to maintain a suit, does not 
apply to a certificated bankrupt suing in respect of property 
acquired subsequently to the allowance of his certificate ; but 
by the 6 Geo. 4, c. 16, it is enacted, that if any person who 
shall already have been discharged by certificate, or who shall 
have compounded with his creditors, or who shall have been 
discharged by any Insolvent Acts, shall be or become bank- 
rupt, and obtain his certificate, such certificate, unless his 
estate shall produce, after all charges, sufiicient to pay every 

{y) Gill V. Hcming, 1 Ridg. P.C. (a) 0 Vcs. 85. 

431 ; Spragg t>. Binkes, 6 Ves. 583. (5) Supra, 

(s) Bowser v. Hughes, i Aost. 101. 
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and if insolvent 
refuses to con- 
vey or assign it, 


Persons absolutely disqualified from suing : 

creditor under the commisflion 155. in the pound, shall only 
protect his person from arrest and imprisonment; but his 
future estate and effects, except his tools of trade and neces- 
sary household furniture, and the wearing apparel of himself, 
his wife and children, shall vest in the assignees under the 
commission, who shall be entitled to seize the same in like 
manner as they might have seized property of whi^ such 
bankrupt was possessed at the issuing of the commission. 

In most respects the situation of an insolvent debtor, as far 
as regards the right to sue for property acquired previous to 
his discharge is sipiilar to that of a certificated bankrupt ; 
but there is a material difference in their situations with regard 
to after-acquired property. A bankrupt may, as we have seen, 
after the allowance of liis certificate, become entitled to pro- 
perty in the same manner that he might before his bankruptcy, 
unless it bo the case of a second bankruptcy, where he has not 
paid 155. in the pound; but in the case of an insolvent 
debtor, his future property is made liable to the payment of 
his debts contracted before his discharge. 

By the 57th section of the Act, before any adjudication is 
made, the prisoner is to execute a warrant of attorney to 
authorise the entering up of a judgment against him, at the 
suit of his assignees, for the amount of the debts stated in 
his schedule, which judgment is to have the form of a recog- 
nizance ; and if at any time it shall appear to the satisfaction 
of the Court that such prisoner is of ability to pay such debts, 
or any part tliereof, or that he is dead leaving assets for that 
purpose, the Court may permit execution to be taken out 
thereupon for such sum of money as under all the circum- 
stances of the case the Court shall require, which sum is to 
be distributed rateably amongst the creditors of the insolvent ; 
and by the 58th and 59th sections, where an insolvent shall 
after discharge become entitled to property which cannot be 
taken in execution under the judgment to be entered up on 
the before-mentioned warrant of attorney, the assignee may, 
in case the insolvent refuses to convey or assign such property, 
apply to the Court by petition, and upon such petition the 
Court may cause tho insolvent to be apprehended and com- 
mitted to custody until he transfers or assigns such property 
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to his assignees ; and in case any person shall become pos- 

sessed of any stock or other property belonging to the insol- ^ 

vent, or held in trust for him, or for his use and benefit, or to be is to be 

which he shall be in any way entitled, or shall be in any man- JSS^ommiutd 

ner indebted to such insolvent, tlie Court n^, upon applies- be does; 

tion of any assignee or creditor of the insolent, cause notice 

to be given to such person, directing him to hold or retain the Afreet the 

property till further order, and thereupon it shall be lawful for holder of the 

such Court to order such property to be delivered over to the 

assignee of the insolvent, for the general benefit of tho‘ assignees. 

creditors. 

The effect of these clauses in the Act, it is to be observed, that till 

, , , , i. ..... . assignees claim 

IS not absolutely to vest the future property of the insolvent in the after-ac- 

his assignee, but merely to give the assignee, on application to 
tlie Court, power to get at it, and to npply it for the benefit of may sue for it. 
ci'cditors. It would seem, therefore, that for such future pro- 
perty, a person who has taken advantage of the Insolvent Act, 
must be entitled to sue, at least till an assignment has been 
made to the assignee, pursuant to the provisions of the 58th 
section. 

The proper course by which to take advantage of the bank- In what cases 
ruptcy or insolvency of the plaintiff in a suit, if such bank- IjiloWcncy^ 
ruptcy or insolvency has occurred previously to tlie filing of should he taken 
the bill, is by demurrer, if the fact appears upon the bill (c), 
and if the fact does not appear it should be pleaded. In Bowsvr 
V. Hughes (c/), which was the case of a plea to a bill by an in- 
solvent debtor against his assignees and a debtor to the estate, 
the facts stated in the plea appeared upon the face of the hill, 
and yet the plea was held good ; and it has been held, that as when it may be 
at law any matter which arises between the declaration and 
the plea may be pleaded, so bankruptcy or other matters 
arising betw^een the bill and plea may be pleaded in equity (e). 

In pleading bankruptcy, all the facts should be stated sue- Form of a Plea 
cessively and distinctly ; and it will not be sufficient to say I^anl^ruptcy. 
that a commission or hat of bankruptcy Wias duly issued 
against the plaintiff, under which he was duly found and 
declared a bankrupt, and that all bis estate and effects have 

(c) Bcnheld t*. Solomons, 9 Ves. (d) \ Anst. 101. 

77. (e) Turner V. Robinson, IS.&S.3. 
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been thereupon duly transferred to or become vested in his assig- 
nees (f) • a plea of bankruptcy must state distinctly the trading, 
the contracting debts, the petitioning creditor’s debt, the act 
of bankruptcy, the commission or fiat, and the finding bank- 
rupt. It was fonnerly necessary to state the assignment of 
the personal estate to the assignees ; and if real estate was in 
question, it was required that the bargain and sale should be 
clearly mentioned (g). That part of the plea is now inappli- 
cable, as in fact, under the Bankruptcy Court Act, no assign- 
"ment or bargain and sale is necessary, all the real and personal 
estate of a bankrupt being, by the Act, vested in his assignees 
upon their appointment (A). 

With respect to the bankruptcy of the plaintiff after the 
commencement of a suit, or after plea and answer put in, some 
doubt appears to be entertained whether, in the Court of 
Chancery, such an event operates as an abatement or not. In 
the Court of Exchequer it has been frequently determined, that 
proceedings do not abate by the bankruptcy of the plaintiff (i) ; 
but in the Court of Chancery it seems to be otherwise. In 
Sellas V. Dawson (A), Lord Thurlow appears to have been of 
opinion, that bankruptcy would abate a suit in any stage prior 
to the judgment ; and that the bankruptcy of a sole plaintiff 
so far put an end to the suit, that the assignees could not add 
to it by mere supplemental bill, but must file another original 
bill in the nature of a supplemental bill (/) ; and in Randall v. 
Mumford (m). Lord Eldon observed, that without saying whe- 
ther bankruptcy is or is not strictly an abatement, the Court has 
said, that according to the course of the Court, the suit has 
become as defective as if it were abated (n). 

The difference in the way in which the two Courts look 
upon the effect of the bankruptcy of the plaintiff pendente lite^ 
has If d to considerable difference in their rules of practice upon 
the occasion. In the Court of Exchequer the practice is, for the 
assignees of a bankrupt, if they wish to take advantage of a 

(/) Carleton v. Leighton, 3 Mer. 460 n. ; Randall v. Alumford, 18 
667. Ves. 426. 

(jg) Ibid. Arg. 669. (fc) 2 Anst. 458. 

Ih) 1 & 2 Will. 4, c. 66, ss. 26, (/) Harrison v, Ridley, Coni. R. 

26. 689 ; Lord Red. 64. 

(i) Bramhall v. Cross, cited 2 (m) 18 Ves. 426. 

Anst. 469 ; Davidson v. Butler, ibid. (n) VuU 1 Atk. 263, notis^ 



Bankrupts and Insolvent Debtors. 


79 


suit commenced by him, to filo a supplemental bill ; if they 
omit to do 60 within the usual period, the defendant may 
move to dismiss the bill, in which case an undertaking to speed 
the cause will be of no avail, and the bill will bo dismissed 
with costs. 

In the Court of Chancery, however, the practice is other- 
wise. The effect of bankruptcy in that Court is considered so 
far to abate the suit, that a common order to dismiss for want 
of prosecutionfhaving been obtained when the bill was in fact out 
of Court, is considered as a mere nullity, and upon that ground 
Lord Thurlow refused to discharge one which had been obtained 
under such circumstances (o). It seems, however, that bank- 
ruptcy is not considered in Chancery as a complete abatement 
of the suit, and that if the assignees wish to continue it, they 
must do so, not by bill of revivor, but by a supplemental bill in 
the nature of a bill of revivor, and that if the defendant wishes 
to get rid of the suit entirely, although he cannot make the 
ordinary motion to dismiss, he must adopt a course of pro- 
ceeding analogous to that pursued where the plaintiff obtains 
an injunction and dies, in which case the defendant may move 
that the injunction be dissolved, unless the representatives of 
the deceased plaintiff revive within a certsiin timc(/>). He 
must move that the assignees may, within a fortnight after 
notice of the order, tile a supplemental bill against him, or in 
default thereof, that the plaintiff's bill may stand dismissed. 
This is, however, not a motion of course, and the assignees 
must be served with it. It should also be supported by an 
affidavit of facts (^), and it is to be observed, that the dismis- 
sal will be without costs, as a bankrupt cannot bo made to pay 
costs (r). 

The rule of practice by w'hich a defendant is required to 
give notice to the assignees in the case of the bankn^tcy 
of a plaintiff, is contined to the case of a solo plaintiff, who, 
becoming bankrupt, is supposed to be negligent of what is 
sought by the bill, and the Court, to prevent surprise and 
save expense, requires notice to be given to the assignees, but 

(o) Scllas V, Dawson, ubi mpra, (g) Porter v. Cox, 6 Mad. 80. 

(p) Wlieelcr v. Malms, 4 Mad. (r) Wheeler v. Malini, 4 Mad. 

171. 171. 
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Practice as to 
Injunctions ; 


in the Exche- 
quer. 


there is no instance where the Court has taken upon itself to 
interpose the rule where there are two plaintifiFs, one of whom 
is solvent and the other insolvent, for it is as competent to the 
solvent plaintiff as it is to the assignees to rectify the suit (s). 

In the case of injunctions granted at the suit of a plaintiff 
who afterwards becomes bankrupt, the course of proceeding ap- 
pears to be somewhat different from what it is under ordinary 
circumstances. In such case, the practice which the Court of 
Chancery has adopted is to require the bankrupt to bring his 
assignees before the Court by bill of revivor, or supplemental 
bill in the nature of a bill of revivor, or by whatever name it is 
called ; and the Court will make an order to dissolve the in- 
junction and dismiss the bill, unless the assignees shall be 
brought before it within a reasonable time (f), which order 
it seems, may be served upon the bankrupt alone, as it 
is supposed that the bankrupt will find the means of giving his 
assignees notice (u). Such an order will also be without costs. 

The practice in the Court of Exchequer in this respect 
appears to be similar to that of the Court of Chancery (x). 


Suits by It is proper in this place to notice a point which has been 

Assignees, much discussed, and upon which there appears to have existed 

* As to suits by considerable diversity of opinion, especially between the Courts 

assignees with- of Exchequer and Chancery, viz. the right of the assignees of 
out the concur- , , ^ i- , 

rence of the ^ bankrupt to institute a suit without tlie concurrence of the 

creditors. creditors, or rather with respect to the right of the defendant 

to avail himself of the omission of the assignees to obtain such 

concurrence, and the manner in which he is to insist upon such 

right. 

By the 5 Geo. 2, c. 30, s. 38, it was provided that no suit in 
equity should be commenced by any assignee or assignees, with- 
out ^e consent of the major part in value of the creditors of 
such bankrupt, who should be present at a meeting to be 
held pursuant to notice given in the London Gazette for 
that purpose ; and by the 6 Geo. 4, c. 16, by which the 
5 Geo. 2, c. 30, is repealed, it is enacted (^) that the assignees, 

(j) Cadilick v. Masson.l Sim. SOI; (w) Randall v. Mumford, 18 Vcs. 
Latham v. Kenrick, ibid 502. 424; Wheeler v.Malins, 4 Mad. 171. 

(t) Randall v. Mumford, 18 Ves. (r) 1 Fowl. E. P. 286. 

424. (y) Sect. 88. 
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with the consent of* the major part in value of the ere- Suits by 
ditors, who shall have proved under the commission, present at v Assignees, 
any meeting:, whereof, and of the purport whereof twenty-one 
days* notice shall have been given in the London Gazette, may 
do certain acts therein specified, and that no suit in equity 
sliall he commenced by tlie assignees without such consent as 
aforesaid, provided that if one- third in value or upwards of 
such creditors shall not attend at any such mooting, (whereof 
such notice shall have been given as aforesaid,) the assignees 
shall have poAver, with the consent of the commissioners testi- 
fied in writing under tlieir hands, to do any of the acts aforesaid. 

The first reported case in which the right of the defendant 
in equity to avail hiiusdf of tlie omission on the jmrt of the 
plaintiil to procure the necessary con.sont of the creditors 
under the Geo. ‘2, c. 110, s. lid, was that of Orklrsfonr v. 
l]e}isnn(z)y which came before Sir John l.each, V.f’., upon a 
plea, when his Honor allowed the plea, oh.serving, that if the 
creditors are not bound by the result of a suit which is com- 
inoncod by the assignees without the consent of tlui creditors, 
then it is not lit that tlie defendant should be vexed in a suit, 
whicli at the pleasure of the creditors, may he to him friiith'ss; 
and that, if the creditors are hound by siudi a suit, then it is 
lit tliat a plea shouhl he favoured which is in furtherance of 
the puiqwses of the statute. The .same question was after- 
wards raised in Uevnn v. Lciiis (o), which was the case* of a 
supplemental hill filed by assignees in consequence of one of 
the plaiiitid's in the original suit having hocomo bankrupt. 

Tiiere was no plea, nor was the point raised by the answer, hut 
the objection was taken at the hearing and overruled by the 
V.C. (Sir A. Hart,) who said that as the ohjectioii now in- 
sisted on had not been raised by the answer, he was not at 
liberty, upon reading the record, to a.ssumc that the assignee?) 
had not had the assent of the creditor.*). 

In Bozon v. Williains (A), wdiich occurred in the Exche- 
quer upon a plea, the judgment was in favour of the plea, 
chiefly upon the authority of the decision which had been 
come to inOcklestonc v. Benson. The Lord CHiief Baron (Sir 

(:) 2 S. & S. 265. 

{a) 2 Oiyn k Jameson, 215. 
voi.. 1 . o 


(»A 2 Young &c J. 475. 
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W . Alexander) in pronouncing the judgment on that occasion, 
confessed that when the case was first opened, he considered that 
the effect of the statute would have been merely . to render the 
assignee liable for misconduct in instituting a suit without the 
consent required by the Act, and to give the creditors a remedy 
against the assignee for so doing, but that after hearing the 
case cited (c), in which, after consideration, the Master of the 
Rolls had positively decided that this was a clause of which the 
defendant might avail himself in the fomi and under the same 
circumstances in which the present defendants sought to avail 
themselves of it, ho felt it to be of so much consequence to 
adliero to former decisions, that he should be unwilling to come 
to a difi(‘roiit conclusion, unless there were some special cir- 
cumstances to induce him to depart from that decision. His 
Lordship furtlicr observed, “ Tho strongest argument used, 
and which makes me in some measure doubt the accuracy of 
the report of tho case before the Master of the Rolls, is the 
supposed case of waste, in wdiich it might be necessary to make 
an immediate application to the Court, and to give tho notice 
required by tlie Act would only ho to accelerate the mischief. 
Tho ohscr^'ation is a very strong one, and difficult to he dealt 
witli. When such a case occurs, in what manner the Court 
will deal with it I will not now undertake to say. If this had 
been tho case of a demurrer, I would have presumed all proper 
mo.nsuics to have been taken under the Act, but wdiere the 
question is put directly in issue by a plea, and it is in the power 
of the plaintiff to reply to such plea and put tho matter in a 
course of trial, I feel that I am not at liberty to pronounce the 
provisions of tho Act to have been complied wnth." 

After the above case was decided by the Lord Chief Baron, 
the same point again came under the consideration of the Court 
of Chanceiy, upon a demurrer to a supplemental bill, which had 
been filed by the assignees (<f). The defendant in his answer 
to an original hill filed by the assignees, had insisted upon tho 
fact of the original bill not having been filed ivith the consent 
of the creditors, &c., as required by the Act, whereupon the 
assignees filed a supplemental bill, stating, that since the filing, 
of the original bill, they had obtained the necessary assent, to 

(c) Ocklestone v. Benson, wipra. (d) King v, Tullock, 2 Sim. 469. 
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which supplemental bill the defendant demurred, and the 
Vice-Chancellor (Sir L. Shadwell) allowed the demurrer on 
the authority of Ocklestone v. Benson^ before cited. In Jones 
V. Yates (e)y however, Sir William Alexander, L. C.B., 
overruled a demurrer to an original bill, exhibited by the assi^jT- 
nces of a bankrupt, on the frround that the assent roquii'cd had 
not been obtained, and in doing so his Lordship said, There is, 
certainly, great advantage in requiring a plaintiff to state his 
rights accurately on the record ; but it seeiiis to me very ques- 
tionable whether the Act of Parliament intended that the assig- 
nees should be stopped from instituting a suit without tlie con- 
sent of the creditors, or only intended to provide, as between 
the assignees and the creditors, that the asHigiiees should be 
responsible if they instituted any suit witliout the (‘onseiit 
directed by the Act. In ])oint of fact, the assignees by tlio 
tissignment to tlieni, get the species of interest which would 
enable them to institute any action or suit ; hut then comes tlio 
prohibition in the Act. Now, w’hetber that mere probibifion 
is to have the effect of depriving the assigness of the right, 
wliich their situation would otherwise give them, or has only 
tlio effect of rendering them liable to the rredilors for the con- 
sequeiicesof any action or suit instituted witbout their consent, 
is veiy' questionable. 1 promised to speak to the other Judges 
flliout the deiiiiirrer : 1 ha\'u done so, and I am now disposed to 
ovorrulo the demurrer, but without costs. I have spokem to 
both the Master of the Rolls and the Vice-Chanc'eHor, nn<l if 
those learned Judges continue of the opinion now entertained 
by them, a different rule will for the future prevail in tlio 
Court of Chancery.’* It is to be observed, that in a subse- 
quent case before the Vice-Chancellor (/), Ins Honor decided 
in conformity with Ocklestone v. Bozon, but that in a case 
wliich aftenvards occurred before the Master of the Rolls (Sir 
John Leach), in w hich an objection upon the above ground 
was taken at the liearing, his Honor said that lie liad liad an 
opportunity of conversing with some of tho Judges at com- 
mon law upon the point, and their impression was acconJing 
to the inclination of opinion which he had expressed at the 

(e) 3Y.& J 373. 

(J') Smith r. Biggb Julv 1832>, S Sim. 391. 

C 2 
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liearing^ viz. that the provision jnade in the statute was 
to be considered as made for the benefit of the creditors 
alone, and that it was not competent to the defendant to 
take advantage of the objection that the suit had been instituted 
without the consent of the creditors. “ Upon the whole/’ his 
Honor said, “ I do not now hesitate to deride that this suit 
can be well sustained hy the assignee, and that he is entitled to 
the decree soiiglit by this bill.” If there be collusion between 
the plaintiffs and defendants in a suit instituted by the assig- 
nees without the previous consent of the creditors, the judgment 
of the Court will bind the interest of the creditors, but the 
assigiKSis in such case take upon themselves the responsibility 
that the suit is j)roperly instituted and properly conducted ((/). 

With reference to this j)oint it is to be observed, that the 
Insolviuit Debtors’ Act, 1 Geo. 4, c. 119, contains a clause 
nearly to the same effect as tluat in the Bankrupt Act above 
referred to. By the 1 1 sect, it is enaerted “ that no suit at law 
be proceeded in further than an arrest in mesne process, or suit 
in equity be commenced by any assignee or assignees of 
any such prisoner’s estate and effects, without the consent of 
the major part in value of the creditors of such prisoner, who 
shall meet together pursuant to“a notice to be given, Arc. for that 
purpo.so, and without the approbation of the commissioners of 
the said Court and the C-ourt of Common Pleas have expressed 
an opinion, that this clause does not make it necessary for an 
assignee under the Act to prove at the trial of an action brought 
by him on account of the insolvent’s estate, that he was autho- 
rized in the manner prescribed by the ab{»ve section. In deliver- 
ing the opinion of the C’ourt, Lord C'hief Justice Best, said, 
that the legislature did not intend to increa.se the expense of 
8uit.s Imnight for the benefit of insolvent estates, or to give any 
advantage to those who endeavour to withhold from the as- 
signees what belongs to such estates, which consequences, if 
the construction contended for by the defendant were to pre- 
vail, would both follow ; if an action is brought without the 
proper authority, this Court might perhaps stop it on motion, 
or the Insolvent Debtors’ Court might order their officer to 
suspend or discontinue it. 1 doubt, however, whether either 

(g) Fiercy v. Roberts, 1 Mylne& Keen, 8-11. 
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Court sYiould interfere on the application of a defendant ; he 
ran in no way avail hiinself of this provision in the Act, as it 
was not made for his benefit. I am convinced he can make no 
use of it at the trial of an ejectment brought against him (A)**, 
In a subsequent case, which arose upon the construction of the 
present Act for the relief of insolvent dt?btors (0» tlie Court of 
Common Pleas were of opinion, upon the same grounds, that 
the 16th section of that Act was only confirmatory of the assig- 
nee’s right to sue, and that lie might sue without the order of 
the Court of Insolvent Debtors required by that section (A). 

In this place it is right to notice another section in the Insol- 
vent Debtors’ Act, wliich has been the subject of much discus- 
sion in the (’ourt. By the 7 Ceo. 4, c. ^>7, s. ‘2(i, it is enacted, 
** that whenever any such assignee or iLssigiices shall die or 
1 m) nuuoved, and a new assignee or assignees shall be appointed 
in pursuaiK'e of the provisions of this Act, no action at law or 
suit in equity shall be thereby abated, but the Court in which 
any action or suit is depending, may, upon the suggestion of 
such death or removal and new appointment, allow the name 
or names of tlie surviving or new assignee or assignees to be 
substituted in the place of the former ; and such action or suit 
sliall he prosecuted in the name or names of the said surviving or 
new assignee or sissignees, in the same manner as if he or they 
had originally commenced the same (/).** Under this section 
an application was made to the Vice-Chancellor for leave to sub- 
stitute the name of a new provisional assignee as a defendant, 
in lieu of a provisional assignee who had l)een originally made 
a defendant, but had hcien removed from his office, and an 
order was made to that effect (m) ; but upon a similar applica- 
tion being made to the Couit of Exchequer, I^)rd Lyndhurst, 
C.B., said that the section applied only to the case of the 
assitmee being plaintifi’, and not where lie is defendant n) • 
and in a subsequent case before Ixird Brougham, L. C., the 
opinion of Lord Lyndhurst was confirmed (o), so that the 

(h) Doc dcm. Clark v. Spencer, (m) Gilchrist v. Henten, Younjje 

3 liinj?. 203. £. H. 3S7, ii. 

(i) 7 Geo. 4, r. 57. (n) liainbrhl^e v. Diair. ibid. 880. 

(/v) J)aitcc r. Wyatt, C J3ing. 480. (o) Mendham v. Iluhinsun, 1 
il) sjMvihr section occurs in the Myine 6t Keen, 217. 

Bankrupt .Vu, 6 Geo. 1, c. lO, s. 7. 
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rule may now be taken to be settled, that the section in ques- 
tion applies only to cases where the assignee or assignees fill 
the character of plaintiffs, and that it extends to the provisional 
assignee of the Court, as well as to assignees otherwise appointed 
under the Act. 

As the Bankrupt Act, 6 Geo. 4, c. 16, contains a section (j^j 
nearly in the same words with that above quoted from the In- 
solvent Debtors' Act, it is presumed that the same rule will 
apply to assignees of a bankrupt. Accoixling to the old prac- 
tice with regard to them, wliere some died or some were dis- 
charged, and others by order of the Court, put in their room, 
the new assignees might have had the benefit of the former 
suit by filing a supplemental bill, but now, by the above 
Act, whenever an assignee who is a plaintiff in a suit shall 
die, or a new assignee or assignees shall bo appointed, no 
action at law or suit in equity will be thereby abated, but the 
Court may, upon the suggestion of such death, &c., allow the 
name of the new aK.signee or assignees to be substituted in the 
place of the former, and the action or suit to be prosecuted in 
the name or naiues of the siiiTiving or new assignee or assig- 
nees, in the same manner as if he or they had originally com- 
menced the same. 

By sect. 89 of the Bankrupt Act, 6 Geo. 4, c. 16, in any 
commission against one or more of the members of %partner- 
ship, the assignees may, upon obtaining the order of the Lord 
Chancellor, prosecute any suit or action in the name of such 
assignees and of the remaining partner or partners, against any 
debtor of the partnership, and may obtain such judgment, 
decree or order, as if the action or suit had been instituted with 
the consent of the other parties. 

It was formerly necessary in ail actions where the assignees, 
either as plaintiffs or defendants, claimed property under the 
bankrupt, to prove strictly the three requisites to support the 
commission ; viz. the trading, the act of bankruptcy, and the 
petitioning creditor's debt, as well as that the commission was 
regularly issued, and the assignment duly executed. Upon 
failure of proving any one of these matters, (the proof of which 
adds considerably to the costs of an action, and is often diifi- 
(p) Sect. 7. 
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ciilt to be established by strict rules of evidence,) the assig- 
nees were nonsuited, and thus frequently prevented from 
recovering a just debt due to the bankrupt’s estate. To provide 
in some measure for this evil, the 49 Geo. 3, c. 121 , ss. 10, 1 1 , 
enacted, that the commission and proceedin’^ should he evi- 
dence of the petitioning creditor’s debt, the trading and act of 
bankruptcy, unless the other party, before a particular period of 
the suit, should give notice of hisiiitention to dispute them. But 
this, it seems, did not afford an effectual check to the vexa- 
tious defence so frequently set up to actions brought by assig- 
nees, notwithstanding the defendant was liable to pay the costs 
of forcing them to prove these several matters on the trial. 
The legislature therefore thought it expedient to enact, that 
in certain cases no such proof should be required from the 
assignees ; and in others, that the depositions of these matters 
before the commissioners should be conclusive evidence, con- 
fining in reality tlie former general obligation of proof under 
the old system, to what may now be considered as excepted 
cases under the new. Thus, by section 90 of the 6 Geo. 4, 
c. 16, it is declared, that in any action by or against an assig- 
nee, or any commissioner or person acting under the warrant 
of the commissioners, for anything done ns such commissioner 
or under such warrant, no proof shall be required at the trial, 
of the petitioning creditor's debt, the trading or act of bank- 
ruptcy, unless the other party in such action shall (if de- 
fendant, at or before pleading, and if plaintiff, before the issue 
joined,) give notice in writing to such assignee, commissioner 
or other person, that he intends to dispute some, and which of 
such matters. And the party giving notice renders himself 
liable to the costs occasioned by it, if the disputed matter is 
proved by the other party upon the trial. By section 91, also, 
a similar provision is made as to suits in equity by or against 
the assignees, unless the party in the suit shall, witliin ten 
days after rejoinder, give notice in writing to the assignees of 
his intention to dispute; in which case, if the assignees 
shall prove the matter so disputed, the costs occasioned by the 
notice are, in the discretion of the Court, to 1)0 paid by the 
party giving it. These two clauses, it will be perceived, are not 
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(like those in the former statute) (^) confined to actions and - 
suits by or against the assignees, but extend to those against 
the commissioners or any person acting under them. There 
is also a material difference in the enactments; the former 
statute providing that in case of no notice being given, “ the 
commission, and the proceedings of the commissioners under 
the same, shall be evidence to be received ** of the petitioning 
creditor's debt, the trading and act of bankruptcy, while tlio 
present statute declares, that “ no proof shall be required at 
the trial'* of those matters (r). It is to b(? observed, more- 
over, that where the assignees sue for a debt or demand for 
which the banknipt might himself have sued, the 6 Geo. 4, 
c. H), takes away from the defendant all power whatever of 
contesting those proceedings after a certain period allowed the 
bankrupt to dispute the validity of the commission, for by 
section 92 it is declared, that if the bankrupt shall not, (if ho 
be within the United Kingdom at the issuing of the commis- 
sion,) within two calendar months after the adjudication; or 
(if out of the Kingdom) then witliiu twelve calendar months, 
give notice of his intent to dispute the commission, and pro- 
ceed therein with due diligeu(‘e, the d<‘positions taken before 
the (!oiiimi.’;sioiuM'H of the petitioning creditor's debt, the trading 
and act of bankruptcy, shall be conclusive evidence of the 
matters then'iii respecti\ely contained, in all actions or suits 
brotiglit by the assignees for any debt or demand for uhich the 
bankrupt might have sustained any action or 8uit(.v). 


(<|) ItKioo. 3. r. 121, s. 10,11. 

( r) 1 I)«>:u'on*s)Uukrupt Law, 7.17. 

(<) Uy tlie m!W Jlaukiuptcy (*uiii1 
Art (I 2 Will. 4, c. .Hi, s. 27 ), if 
a trader, adj lulled a baakrupt, widu's 
to dispute the udjudlcntiua, lie tnUNt 
present u {H‘(ilioa praying the rcveisal 
tlioreof, to the Court of lleview, within 
a certain ficruKi limited by the Art, 
and tli<>n liio ("oiirt must proce<>d to 
hear and decide on the (H tition. or, at 
the option of the bankrupt, (on his 
tinding security for costs, if re(|uired,') 
to direct an issue to try any matter 
of fart, affecting the lalidily of such 
adjudication, by a jury to be empau- 
ndbd and sworn foe that pui|H)se 
btfoic tlic Chief Judge, or any one or 


more Judges of the Couit, in which 
ease it declared, that if the verdict 
in sucli issue should not be set aside 
on application made to the (.'ourt of 
Review within one mouth after the 
trial, or in case no i'‘sue should lie 
directed, if the adjudication of the 
ct'inmissiuners should not l>c set aside 
by ilie (’ourt of Review on the peti- 
tion, sucli verdict or adjudication of 
the coinniissioners shall in all cases, 
ns against the bankrupt, and also as 
against the {letitioning creditor, and 
n^ against any assignee to lie chosen 
of the bankrupt's estate and effects ; 
and all persons claiming iiii'ler the 
assignees, and all persons indebted 
to the bankniprs estate, l>e conclusii e 
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It is to be noticed, that this section of the Act extends only 
to those cases in which an action or suit is brought by the 
assignees for any debt or demand for which the bankrupt 
himself might have sustained a suit; in those cases, there- 
fore, in which the bankrupt himself, supposing he liad not 
become one, would have had no right to maintain a suit, as in 
the case of a suit brought by the assignees to recover back 
the payment of a debt made by the bankrupt to his creditor, 
after his knowledge of an net of bankruptcy, or after tho issuing 
of the commission or fiat ; the Act does not deprive the de- 
fendant of the right to dispute the petitioning creditor’s debt, 
the trading and act of bankruptcy ntitny time, upon giving the 
requisite notice of his intention to do so(#). 

It is also to be observed, that the term conclusive evi- 
dence, ;is appli(*d in the act to the depositions taken before the 
conniussioncrs, must be understood as only applying to the facts 
contained in the dc'positions, and not to the conclusion of law 
drawn by the witnesses or the comiiiissioncrs from them (u) ; 
for though no evidence cim be prwluced to contradict the facts 
deposed to, yet if the depositions on the face of them are not 
legal proof of the petitioning creditor’s debt, and of the trad- 
ing and act of bankru[»tcy, they cannot be received in evidence, 
notwithstanding they have been considered us proved by thecom- 
misHioners. Thus, tliough the deposition of the witness to prove 
tlieact ofbankniptcy will be conclusive evidence when 

the haiikriipt did a certain act, and of the fact itself, it will not 
he evidence of its amounting to an act of bankruptcy. So tho 
deposition of the petitioningcreditor will he evidence of a certain 
sum due to him, and also of the character in which he claimed 
it, whether as executor or assignee ; nor will it be necessary 
in either of these cases to produce the probate, or the assign- 
ment (.r) ; hut wdiether the sum due was a rhht to support a 
commission, that is an inference of law which the Court upon 
tlic trial will not he estopped from determining by the adjudi- 
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evulcnce tliat ilie jiarty was or was of law or equity, or on the refusal or 
not A bnnknipt at the date of such aclmisNiun of evideiiec only, 
adjudication ; and a power of apiYoal (t) I Deacon, 777. 

is givi-n by the same section to the (u) I hid. 

Ia>rd f'lianecllor, from any decision of (i) .Skdife i . Ibrnard, 2 11. & C. 
hw Court of Heviow, upon any matter 5f>0. 
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cation of the commissioners. So, if a deposition state that the 
deponent witnessed the execution of a deed by the bankrupt, 
by which he assigned his property to A. B. Though this is 
evidence of such a deed as stated in the deposition (y), yet it 
is not evidence that the deed itself was an act of bankruptcy. 

The whole effect, indeed, of the provision of the statute is 
only to make the depositions evidence, not to declare the fact of 
the bankri(j>try to have been proved, for this must be as strictly 
made out by the depositions, as it would be required to be done by 
witnesses (z). If the facts, therefore, stated in the depositions 
are sufficient of tliemselves to sustain the bankruptcy, no far- 
tlicr proof is necessary (a) ; but they may be always objected * 
to for not proving the subject-matter to which they apply. 
Tlius, if the deposition of the petitioning creditor state only 
that the debt was due to him at and before the time of suing 
forth the commission^ not showing that it existed at the time 
of the act of bankruptcy, this would be defective proof of 
tlie petitioning creditor's debt (h)» So, upon a commission 
sued out against the drawer of a bill of exchange, if the de- 
position does not state presentment and notice, there will not 
be sufficient evidence of the debt (c). And again, whore the 
deposition of the witness to prove the act of bankruptcy stated 
that the party absented himself on a certain day, and that he 
had declared to the deponent that his motive was to avoid his 
creditors, but not stating the tvne when this declaration of the 
bankrupt was made; this was ruled not to be sufficient proof of 
an act of bankruptcy (d). 

In every case, however, where the depositions turn out to 
be insufficient proof of any of the requisites to support the com- 
mission, the assignees will not be prevented from establishing 
these facts by other evidence (e). And it is to be remarked, 
that where the defendants to a suit brought by tlie assignees 
of a bankrupt, or any of them, are infants, they will be en- 
titled to dispute the validity of the bankruptcy, without giving 


(y) Kay V. Stead. 2 Star. 200. 

(s) Rawson v. Haigh, 1 Car. 80. 

(а) Per Abbott, C. J., 2 B. ^ C. 
560. 

(б) Clarke r. Askcw,*l Star. 4*16’ 


and tee Lawton v, Robinaon, ibid. 
456 . 

(c) Cooper v, Machin. 1 Bing. 
420. 

(d) Marsh r. Meager, 1 Star. S53. 
(•) Clarke v. Aikew, I Star. 468. 
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the notice required by the Act. This was decided by Sir Suiuby 
J. Leach, V.C., in the case of Bell v. Tinney (/), in , Assignees. 
which a bill was filed by the assignees of a bankrupt to set 
aside a settlement which had been nmde by the bankrupt 
upon his w'ife and children. There was no other evidence 
of the bankruptcy but the coniniission, which the counsel 
for the plaintiff insisted was sufficient under the 9 Geo. 3, 
c. 121, s. 11, but the Vice-Chancellor held, that as there 
were infant defendants he would not bind them, by the want 
of the notice required by the Act; and directed an inquiry 
before the Master, whether a commission had been duly issued 
against the bankrupt. 

(/) 4 Mad. 872. 
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CHAP. III. 

Part II. 

OF PFIUONS WHO AKF DISQUALIFIED FROM SUING ALONE. 


Sect. 1.— Of Infants, 

Of Infancy. ^ ootiic now to the consideration of those disqualifications 

^ whidi only iiicapacitato a person from niaiiitaiiiinjr a suit alone, 

but do not prevent his suing in equity, provided his suit be 
supported by another person. Such disqualifications arise from 
infancy^ idlotcy^ lunacy or imbecility of mind, and marriage. 
With respect to infants, hliots, lunatics, and persons of wx*ak 
minds, the law considers that by reason of the immaturity or 
imbecility of their intellects, they are incapable of asserting or 
protecting their own rights, or of forming a judgment as to the 
necessity of applying for protection or redress to the tribunals 
of the country ; it therefore requires that whenever it is 
necessary that a])pUcation should be made on their behalf to 
a c<mrt of justice, such application should be supported by 
some person who may be responsible to the Court that the suit 
has not been wantonly or improperly instituted. With respect 
to married women, their incapacity does not arise from want of 
reason (a), hut from the circumstance that by the law of this 
country the pnjperty of all women in a state of coverture vests 
in the husband, the consequence of which rule is, that no suit 
can he maintained by the wife without her husband being 
joined as a co-plaintiff with her. In those cases, liowever, in 
which by the jieculiar doctrines of a Court of Equity she is con- 
siden^d entitled to property separate and distinct from her hus- 
band, if it should so occur that her interests are in opposition 
to those of her husband, (ourts of Equity will permit her to sue 
in her own name, but then .some person must be joined w^ith 
her in the suit, who may he responsible for the costs of the pro- 


(«i) Co. Liu. 340 a & b. 
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ceedings, in case it should appear that the suit has been impro- 
perly instituted or conducted. 

In the present section, the attention of the reader will bo 
directed to the peculiarities in the practice of the Court, 
arising from the circumstance of the party, or one of the parties 
suing being an infant. 

The laws and customs of every country have fixed u|k)u 
particular periods at which persons are pi-esuiiied to be capable 
of acting with reason and discretion. Acconliiig to the law of 
this country, a person is styled an infant until lie attains the 
age of 21 years, which is tenned his full age (b). 

An infant attains his full age on the completion of the day 
which precedes the twenty-lirst anniversary of his birth; but, as 
the law will make no fraction of a day, ho may do any act which 
he is entitled to do at full age, during any part of such day. 
Thus it has been adjudged, that if one is born on the 1st of 
February, at 1 1 at night, and on the last day of January, in tlie 
21st year of his age, at one of the clock in the morning, he 
makes his will of lands and dies, it is a good will, for he was 
then of full age (c). 

Although for many purposes an infant is under certain legal 
incapacities and disabilities, there is no doubt that a suit may be 
sustained in any Court, either of Law or of Equity, for the as- 
sertion of his rights or for the security of his property, and for 
this purpose a child has been considered to have conmienced his 
existence ns soon as it is conceived in the womb. Under such cir- 
cumstances it is termed in law an infant en ventre su merCy and 
a suit may be sustained on its behalf, and the Court will, upon 
application in such suit, grant an injunction to restrain waste 
from being committed on his property (</). 

In Robinson v. Litton (e). Lord Hardwicko seems to havo 
considered that the point that a Court of Equity would grant 
an injunction to stay waste at the suit of an infant cn ventre 
sa merCy though it had often been said arguendoy had never 
been decided ; but it seems that, though Lord Hardwicke was not 

(ft) Jacob’s Law Diet, tit. In- (rf) Musgravc r, J*arn*, 2 Vern. 
fant. 710. 

(e) Anon. Salk. 4t, Sir TL How- (e) Uobin!^>n r. LiUon, 3 Atk. 
ard’f case, ibid. G25. 20U; \Vallis t. llodioii, 2 Aik. 1 17, 
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aware of the circumetance, euch an injunction was actually 
granted by Lord Keeper Bridgman (/*). 

But although an infant may maintain a suit for the assertion 
of his rights, he can do nothing which can bind himself to the 
performance of any act, and therefore, where from the nature 
of the demand made by the infant it would follow that if the 
relief sought were granted, the rules of mutuality would require 
something to be done on his part, such a suit cannot be main^ 
taiiied. Thus it has been held, that an infant cannot sustain 
a suit for the specific pcrfomianco of a contract, because in 
such cases it is a general principle of Courts of Equity to in-* 
terpose only where the remedy is mutual, and if a decree were 
to be made for a speciiic performance, as prayed on the part of 
the infant, there would be no power in the Court to compel 
him to perform it on his part, either by paying the money or 
executing a conveyance (g\ 

Although aii infant, as we have seen, in general is capable 
of maintaining a suit, yet on account of his supposed want of 
discretion, and liis inability to bind himself and make himself 
liable to the costs, he is incapable of doing so without 
the assistance of some other person who may be responsible 
to the Court for the propriety of the suit in its institution and 
progress. Such person is called the next friend of the infant, 
and if a bill is filed on behalf of an infant without a next friend, 
tlie defendant may move to have it dismissed with costs, to bo 
paid by the solicitor. In a case however, where a bill ivas 
filed by the plaintiff as an adult, and it was afterwards discovered 
that lie was an infant at the time of filing the bill, and still con* 
tinned so ; whereupon the defendant moved that the bill niiglit 
be dismissed, with costs to be paid by the plaintiff s solicitor, 
the Vice-Chancellor made an order that the plaintiff should be 
at liberty to amend his bill, by inserting a next friend (h). 

When an infant claims a right or suffers an injury on ac- 
count of which it is necessary to resort to the extraordinary 
jurisdiction of the Court of Chancery, his nearest relation is 
supposed to bo the person who will take him under his protec- 
tion, and institute a suit to assert his rights or to vindicate his 

(/) Lutteiel't case, cited Free. (g) Flight v.Bolland, 4 Russ. 298. 
Ch. SO. (h) Ibid. 
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wrongs ; and it is for this reason that Uie person who institutes Suits on bshalf 
a suit on behalf of an infant is termed his next friend. But , onnfanu. 
as it frequently happens that the nearest relation of the infant Who may be 
himself withholds the right, or does the injury, or at least neg- r*w/*«*« 
lects to give that protection to the infant which his consangui- 
nity or affinity calls upon him to give, the Court, in favour of 
infants, will permit any person to institute suits on their 
behalf (t), and whoever thus acta tlie part which the nearest 
relation ought to take, is also styled the next friend of the 
infant, and is named as such in the bill (^). And it is to be Guardian, 
observed, that although an infant has a guardian assigned him 
by the Court, or appointed by will, yet where ho is plaintiff, 
the course is not to call the guardian by that name, but to call 
him the next friend, &c. But w'here the infant is defendant the 
guardian is so called ; and if the guardian be so called where 
the infant is plaintiff, it is no cause of demurrer (/). 

As any person may institute a suit on behalf of an infant, Pefcrcnce to 

it frequently occurs that two or more suits are instituted in liis 

name, by different persons, each acting as his next friend; in benefit of in- 

such cases the Court will direct an inquiry to l)e made by one of 

the Masters, as to which suit is most for his benefit; and when " 

, . . . 1 .11 1 1 . . , 1 arc two or more 

that point IS ascertained, will stay the pro(;eediiigs m tho other suits. 

6uit(m); and it is a motion of course that such a referenro On motion of 

should he made(?z). As some check, however, to the general course. 

license to institute a suit on behalf of an infant, the Court will, Where only 

if it is represented that a suit preferred in his name is not for 

his benefit, direct an inquiry to lie made in a similar manner; 

and if, upon such inquiry, the Master reports that the suit is not 

for the heneiit of the infant, the proceedings will he stayed (o). 

Thus, where a bill was filed on behalf of infants against their 

mother, for an account of the personal estate of their father, 

and several of the relations of the infants by the father s side, 

together with some of their relations by the inother*8 side nearer 

than the prochein amy^ made an affidavit that due core was 

taken of the infants, and of the estate, with which they were well 

satisfied, and that they believed the suit was instituted rather 

(0 Andrews v. Cradock, Free, in (m) Ix>rd Red. 21. 

Cha. 37(>; Anon. 1 Atkyos, 570. (n) Per Ld. Eldon, 7 Dec« 1810, 

(k) Lord Red. 20. MSS. 

(l) loth. 0 ; Prac. Kej. 241. (o) Lord Red. 21. 
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out of a pique than any real concern for the infants* benefit. 
The Master of the Rolls, upon a petition, ordered that it should 
be referred to the Master to certify whether the suit was brougfit 
for the benefit of the infant plaintiffs, and w'hether it was 
proper tliat the same should be prosecuted or not. The de- 
fendant to procure the report within a month (p). 

In pursuance of the above order, the Master made his report, 
8tatinf( the facts as above ; and tliat he did not conceive that the 
suit as then brought was for the benefit of the infants, or pro- 
per to be prosecuted ; but that he thought, if a proper bill were 
brought by a proper prochein umy^ with a real intention to 
secure the estate of the infants, it might be for their benefit 
that such suit should be prosecuted. In the meantime, the 
agents of the defendant perceiving the opinion of the Master, 
filed a new bill in the infants* name by another proc/iein amy, 
for an account of the infants* estate, in order to improve it, 
and moved the 1/)rd Chancellor that the fonner bill might be 
distiiissod, with costs to be paid by the prochein amy ; which 
order the Lord Cliancellor (King) made, observing, that the 
report of the Master not iHiing excepted to, must be taken to 
be true ; and that since such report certified that it was not 
proper the suit should be prosecuted, not* Ijeing for the infants* 
benefit, he would not suffer any further proceedings upon it, 
at least as yet. With respect to the second suit he said, that 
seeing the Master had reported that a suit might be brought 
for the benefit of the infants, and it did not then appear whether 
the last bill came within that description, all he should do 
would be to prevent the parties from proceeding in both bills, 
which would be vexatious. He therefore ordered all the pro- 
ceedings to he stayed in the first bill, in disfavour of which the 
Master had reported (ry). 

In a more recent case, before Sir J. Leach, V.C., where a 
suit was instituted on liehnlf of infants, and the next friend 
was a solicitor wholly unconnected with the family, it w'as, on 
the motion of the defendant, wdio w*as the accounting party, 
referred to the Master to inquire whether it would be for the 

(r) Da Costa r. Da Costa. S P. ( 9 ) Ibid. 141, 142. 

Wms.VtO. 
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benefit of the infants that the suit should bo prosecuted, the behsff 

defendant undertaking to render to the Master, upon affidavit, ^^^**^*”^* - 
the accounts prayed by the bill (r). And in a late case be- 
fore Lord Brougham, where an application w'as made, on 
behalf of the defendants, that the next friend of the infant 
plaintiff might be restrained from further proceeding with 
the suit, and for a reference to the Master to appoint a new 
next friend to conduct it in his stead; which application 
was supported by strong affidavits, to show that the suit 
had in fact been instituted from improper motives, for the 
purpose of benefiting the solicitor, at whose request the person 
named as next friend, (who was a stranger to the family, 
and had lately held the situation of farm servant or bailiff 
at monthly wages,) had consented to act as such, his Lordship 
directed the Master to inquire not only whether the suit was 
for the benefit of the defendant, but whether the next friend 
was a fit and proper person to be continued in that character. 

The Master was also directed to inquire who would bo the 
proper person to conduct the suit, in case the next friend was 
removed, and to report special circumstances (s). 

No such references, however, as those last-mentioned*, will Not granted on 

be ordered at the instigation of the next friend himself, because application of 
, ^ . 1 , • • . , jfrocluim 

the Court considers, that in commencing a suit, the next amy; 

friend undertakes on his own part that the suit, he has so 

commenced, is for the benefit of the infant (f). 

This rule, nevertheless, applies only to cases where an ap- unless made in 
plication is made for such a reference in the cause itself ; if suit, 

there is another cause pending by which the infant’s property 
is subject to the control and disposition of the Court, such 
a reference is not only permitted, but is highly proper, when 
fairly and band fide made, and may have the effect of enti- 
tling the next friend to repayment of his costs out of the 
infant’s estate, even though the suit should turn out unfor- 
tunate, and the bill bo dismissed with costs (u). 

It is to be observed that reports made upon references of this Mastcr’n report, 
description cannot bo excepted to ; thus in a case where it had rtrmoi 

(r) Richardson c. Miller, 1 Sim. («) Jones v, Powell, 2 Mcr, ^ excepted to; 

133. 141. 

(s) Nalder V. Hawkins, 2 M.&K. (u) Vide Taacr v. Ivie, 2 Vet. 

243. 46G. 
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been rofemd to n Master to see whether a suit instituted on 
behalf of infknts hy nprochein amy was necessary, with liberty 
to the Master to state special circumstances, &c., and the 
Master by his report stated several circumstances, and certified 
the suit to be unnecessary; upon a motion to confirm the re- 
port, and dismiss the bill, the counsel for the next friend entered 
into obsenrations on the evidence before the Master, and it was 
at first doubted whether this would not be a more proper subject 
fior exceptions to tho report, but the registrar, Mr. Dickens, 
being consulted, declared it to be the practice of the Court 
not to except to reports of this kind (which were in the nature 
of cases for the opinion of the Court), but to object to them 
on the motion to confirm (te;). 

In the same case the counsel for the prockein amy alleged 
that the suit had been instituted by the solicitor entirely, 
without his privity or consent; in confirmation of which 
a written acknowledgment by the solicitor was produced, 
whereby ho avowed having institnteil the suit without the 
privity of the prochein amy, and the counsel for the prockein 
amy had no instructions to resist the motion any farther than 
to pray that the solicitor might be directed to pay the costs ; 
but the Lord Chancellor was of opinion, that in the then stage 
of the business, tho Court could not take notice of tlie question 
as between the prochein amy and the solicitor, but must take it to 
bo tho act of the prochein amy^ who ought to makea direct ap- 
plication against the solicitor if he had acted improperly (r). 

If an infant is made a co-plaintiff witii otiiers in a bill, and it 
appears tliat it will be more for his benefit tliat he should be 
made a defendant, an order to strike his name out as plaintiff, and 
to make liisi a defendant, may be obtained upon motion (y ); and 
it is to be observed, that an infant heir-at-law, against whose 
estate a cliaige is sought to be raised, ought to be made a 
defendant, and not a plaintiff, mhlieug^ lie is mterested in tlie 
charge when raised ; and that where an infant heir had, under 
such circumstances, been made a co-plaintiff. Lord Redesdale 
ordered the cause to stand o\'er, with liberty for the plaintiffs 
to nmend, by making the heir-at-law a defendant instead of 
Whittaker v. Marlar, 1 Cox, (y) Tai^n v. Nonnaa, 11 Ves. 

285 . ses. 

(t) Ibid. 886. 
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plaintiff, and thereupon to prove the eettlement anew agaiOBt 
him as a defendant (e). The reason given by the reporter for 
this practice is, because an infant defendant, where his inheri- 
tance is concerned, has in general a day given him after attain- 
ing twenty-one, to show cause, if he can, against the decree (a), 
and is in some other respects privileged beyond an adult ; but 
an infant plaintiff has no such privilege, and is as much bound 
as one of full age. This was decided in Lord Brook v. Lord 
Hertford (6), in which an objection was taken because tlie will 
under which the infant plaintiff claimed had not been proved, 
and the Court held tliat it was not material ; for an infant 
when plaintiff is as much bound, and as little privileged, ns one 
of full age. In this respect Courts of Equity only follow the 
rule of law, where it is hold that an infant is as much bound 
by a judgment in his own action as an adult ; and upon this 
principle, where a former decree signed and enrolled in a 
suit where an infant was plaintiff, was pleaded to a now bill 
by the same plaintiff relative to the same matter, tlie Court 
held that the plea was good (c.) 

If, however, gross laches or fraud and collusion should ap- 
pear on the part of the prochein amy^ the defendant may 
open tlie decree by a new bill, as much as a person of full 
age (d). And although an infant is in general bound by a 
decree in a cause in which ho himself is plaintiff, yet tlicre is 
no instance of the Court’s binding the inheritance of an infant by 
any discretionary act of the Court. As to personal things, such 
as the composition of debts, &c., it has been done, but never as 
to the inheritance, for that would be taking on tlie Court a legis- 
lative authority, and doing that which is properly the subject of 
a private Act of Parliament (e). According to this doctrine, 
in Lord Brook v. Lord Hertford, above referred to, which was 
the case of a bill filed by an infant plaintiff for a partition against 
a co-tenant in common, although the Court decreed a partition, 
it would not direct any conveyance to be made until the infant 


(r) Plunket v. Joice, 2 Scho. h, 
Lef. 150. 


(a) By 1 Will. 4,c. 47, s. 11, the 
privilege of an infant heir or devisee 
to have a day to show cause against 
a decree for the selling the estate of 
his ancestor or devisor, for payment 


of his debts, is taken away. 

(b) 2P.Wins.5IO. 

(e) Gregory v. Molesworth, 9 Atk. 


(d) Sheffield v. Duchess of Buek* 
inghamshire, 1 Atk. 028. 

(f) Taylors. Philips, 2 Vei. 28. 
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plaintiff attained twenty-one (/); and so in Tay lory .Philips (y), 
where it had been referred to the Master to see whether certain 
proposals which had been made as to the surrender of a copy- 
hold estate by the infant plaintiff were reasonable, and for the 
infant's benefit ; and the Master reported that they were so, the 
Court, nevertheless, would not make the order for the surrender 
without inserting the words “ without prejudice to the plaintiff, 
the infant, after he shall attain the age of 21 years.” (A) 

In general, however, where decrees are made in suits by 
infant plaintiffs, it is not usual to give the infant a day to show 
cause ; and in Gregory v. Molesworth (i). Lord Hardwicke 
observed, that he knew but of one case that was an exception, 
viz. that of Lady Effingham v. Sir John Napier (j)f where 
upon an appeal from I.ord Macclesfield s decree ivith regard to 
real estate, tlie House of Lords gave Sir John Napier leave to 
show cause, when he came of age, against his own decree. 
It is observable, however, that the order in that case was made 
under very peculiar circumstances ; a bill had been filed on be- 
half of Sir John Napier, an infant, by \n& prochein amy claiming 
as heir in tail under a settlement, to set aside a post-nuptial set- 
tlement made by his father on his wife. Lady Kfiingham How- 
ard ; and a cross bill had been filed by Lady Kffingbum against 
Sir J. Napier and the trustees, to have a conveyance made to 
her and her heirs of the estates comprised in the sottlument. 
Both cases came on to he heard at the same time, and a 
decree was made, from which both parties appealed, and the 
onlcr made by the House of Lords was, inter al, that as to so 
much of the decree as oniered Sir John Napier's bill to be 
dismissed so far as the same sought to set aside the settlement, 
the same should be aihrmed, with this addition ; — “ Unless Sir 
John should, within six months after his attaining his age of 
twenty-one, show cause to the Court of Chancery to the con- 

(,f ) Where decrees are made for and order enjoyment aceordingly, 
partition.*;, and some of the parties till eflfertual conveyances ean bo 
are infants and others adult, the made. Vide the decree in Agar i*. 
practice now is, not to direct the Fairfax, 17 Ves. 5 to. 554 ; Attorney- 
mutual ronveyances to be executed general v. Hamilton, 1 Msid. 214. 
by any of the parties till all the in- (g) 2 Vea. 23. 
fants shall have become of age, and (h) lleit Supp. to Vesey, 259. 
have h.sd an onportunity of showing (i) 3 Atk. G26. 
caii.H; against the decree ; and in the (J) ^ I** 401 ; 3 Bro. P.C. 

meantime the derree only extends to 349 ; Mos. 07. 
make the partition, give possession 



101 


InfantB. 

trary It wsm also ordered that the trustees should convey the Suits on Uhnif 

estates in the settlement to Lady Effingliam and her heirs, unless , l»fants. 

Sir J. Napier should, on attaining twenty-one, show good cause 
to the contrary to the Court of Chancery. Now, it is to be ob- 
served, that the relief granted by the latter part of the order was 
the relief prayed by Lady Effingham’s cross bill, and must have 
been made in consequence of that suit ; it was therefore per- 
fectly regular in that part of the decree to give Sir J. Napier, 
who was a defendant in the suit, a day to show cause against 
it ; and such being the case, it would have been very absurd 
not to have given him an opportunity of showing cause against 
that part of the decree which dismissed his own bill, by which 
he sought to impeach the settlement, as by so doing the 
Court would in one part of the decree have given him an 
opportunity of controverting it, which, by other parts of the 
decree, they would have deprived him of. The result of the 
case of Ladij Effingham v. Napier, was, that when Sir John 
Napier came of ago ho preferred a petition, BU))ported by 
affidavits to the Lord Chancellor, for liberty to hie a new' bill, 
or to amend his former bill, and also to amend his answ'er to 
the emss bill, on the ground that the causes had been greatly 
mismanaged by his solicitor, upon which the Lord Cliancellor 
(l^rd King) having called to his assistance the Master of tbo 
Rolls (Sir Joseph Jekyll), ordered that Sir John Napier should 
he at liberty to amend his answer in the cross suit, or to put 
in a now one, and should have time till the first day of next 
Term ; but ns no precedent appeared for amending a bill after 
the same had been dismissed upon the merits, that part of tbo 
petition was refused, but lil>erty was given him to rehear both 
the causes, w'hich w'ero ordered to stand over till after the 
time for amending the answer, or putting in a new answ'er had 
expired (k). 

When a day is given to an infant plaintiff to show cause in «vhat manner 
against a decree after he comes of age, the proper course ap- 
pears to be to have the cause reheard, for which purpose he must, cause, 
w'ithin the period appointed, present a petition of rehearing (/). 

Though an infant is, in ordinary cases, bound by the effect 

(k) Mos. 67 ; 2 P. Wms. 401 ; (/) Prac.Rcg. 226. 

8 Uro. P. C. 310. 

II 3 
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of any suit or proceodinga instituted on his behalfi and for his 
benefit, yet if there has been any mistake in the form of such 
suit, or of the proceedings under it, or in the conduct of them, the 
Court will, upon application, permit such mistake to be rectified. 

Thus, an infant plaintiff may have a decree upon any mat- 
ter arising from the state of his case, though he has not par- 
ticularly mentioned and insisted upon it, and prayed it by his 
bill ; and accordingly where a bill was filed on behalf of an 
infant, claiming, as eldest son of his grandfather's heir-at- 
law, the benefit and possession of an estate, and to have 
an account of the rents, profits, &c., and for general relief ; 
and, upon the hearing, an issue was directed to try whether 
his father was legitimate, which the jury found he was not ; 
so tliat the plaintiff's claim as heir-at-law was defeated : he 
was yet allowed to set up a claim to part of the estate, to 
which it appeared that he was entitled under certain deeds 
executed by his grandfather, but which claim was in no way 
raised or insisted u|)on by his bill, although the Court said it 
might have been oUicrwiso if he had been adult (m). And 
where the persons acting on behalf of an infant plaintiff, by 
niistako make submissions or offers on behalf of the infant, 
which the infant ought not to have been called upon to make, the 
Court will not suffer the infant to be prejudiced. Thus, where 
an infant plaintiff had, by mistake, submitted by her bill to pay 
off a mortgage, which she was not liable to pay, the Master of 
the Rolls said he must take care of tho infant, and not suffer 
her to be caught by any mistake of her agent ; and therefore, 
the infant was allowed to amend her bill, on paying the costs 
of the day (n). 

In general, however, in matters of practice, infanta as well 
as adults, are bound by the conduct of the solicitor acting bond 
Jlde in their behalf (o). Thus, whore in a case of pedigree, 
the solicitor concerned for tho infant concurred in the use of 
affidavits before tho Master instead of interrogatories, Sir 
Thomas Plumer, M.R., held that the infanta were thereby 
bound ; and although the Court will not in general make any 

(m) Stapilton v. Stapilton. 1 Aik. (M)Serlev.St.£1oy,2P.Wms S86. 
6*, videeiiiim De Mao aev tile v. De (•>) TilloUonv. Hargrave, S Mad. 
Manoevillc, 10 Vcs. 52. 404. 
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decree by consent where infante are concerned, without refer* 
ring it to a Master to inquire whether it will be for their benefit; 
yet when once a decree ie pronounced without that previous 
step, the authority of it is the same as if it had been referred to 
the Master, and he had made a report Uiat it would be for their 
advantage. So an order for maintenance, though not usually 
made without reference to a Master, yet if made without, will 
be equally binding (/)), 

It seems to have been tlie opinion of Lord Eldon, that facts 
could not be stated in a case for the opinion of a Court of l4aw 
so as to bind infants (9). 

It has been before stated, that any person, who may be willing 
to undertake the office, maybe the prochein amy of an infant; 
and it seems that even a person who has been outlawed in a civil 
action may fill that character (r), although a prochein amy can* 
not, as we have seen, sue in formd pauperis {s). 

It is stated in some of the books that a prochein amy must 
be a responsible person (t), or a person of substance, on account 
of costs, but the better opinion seems to bo, that it is not neccs* 
sary that he should be so(ii). It certainly does not appear that 
the Court has ever gone to the extent of removing the prochein 
amy of an infant, or of staying proceedings in the suit, on 
the mere ground of his supposed poverty ; and Lord Thurlow, 
upon an application for that purpose being made to him, is 
reported to have said that he doubted whether a next friend 
ought to be discharged on account of poverty more than 
a principal. ** The principle,” observes his Lordship, upon 
which a plaintiff, if poor, would not be deprived of the 
opportunity of applying to the Court for justice, is similar to 
that of getting a next friend to sue. Suppose an infant had 
a father, who is the natural friend, to sue for him, would the 
Court refuse to hear that father?” (x) In Squirrell v. Squir- 
rell{y) (which seems to be a report of the same case as 
that above referred to,though it is somewhat differently stated) 
the application appears to have been, that the prochein amy 

(p) Per l.or4 Tburlo% Wall v. (l) Lord Red. 21 ; 1 Stra. 708. 

Rushby, 1 Bro. C. C.4b7. (u) Davenport v. Davenport, 1 8 . 

( 9 ) Hawkins v. Luscombr, 2 ScS. 101. 

Swanst. 102. (O Anon. 1 Ves. J.400. 

(r) Gilb. For. Rem. 64. (y) 2 Dick. 705. 

(f j Supra, 

If 4 
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should ghre security to answer costs ; and Lord Thurlow, acting 
upon the opinion of Mr. Dickens the Registrar, denied the 
motion. It appears to hare been argued at the bar, in that 
case, that the application was analogous to a motion that a 
plaintiff out of the jurisdiction may give security to answer 
costs; but in answer to that it was said by Mr. Dickens, whose 
reasons appear to have been adopted by Lord Thurlow, that the 
order which directs security to be given, states the plaintiff to 
live out of the jurisdiction of the Court, consequently the Court 
cannot enforce a duty; but in the case before the Court it is 
not supposed that a prochein amy is out of the reach of the 
process of the Court; therefore the defendant has a double 
remedy; he may attach and hold his person, and also se- 
quester what property he may possess ; the former to answer 
the contempt, the latter ad satisfaciendum^ 

It is certainly stated in a book of considerable authority upon 
the practice of the Court of Chancery, viz., the Practical Regis- 
ter (z), tint where a suit was by prochein amy not sulBlicicnt to 
answer costs, the Court ordered that another should be named; 
but it is not stated whether the bill was filed on behalf of an 
infant, or (tf a married woman, between whose cases there exists 
in this respect a very important distinction, arising from the 
circumstance that a suit on behalf of an infant may be filed by 
any one for the infant s benefit, whereas the suit of a feme 
covert is substantially her own suit, and her next friend is 
selected by herself, and is appointed for the express purpose 
of ansivering the costs, which cannot be recovered against a 
married woman by any process. Upon this ground, where the 
next friend of a feme covert, after the bill had been filed, and 
the answer put in, had taken the benefit of the Insolvent Act, 
but was detained in prison, and had applied for and obtained 
an order for the payment of his groats by the husband, the 
Vice-Chancellor (Sir J. Leach), although he refused a motion 
that the prochein amy might be removed and a new next friend 
appointed in his place, because the application was informal, 
said that the defendant might apply to stay all proceedings in 
the cause till the next friend ivas changed and security was 
given for the costs ; but that ho should hesitate very much 

(0 Ed. Wyatt, »19. 
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before he called upon the next friend of an infant to give 
security for costs (a). 

If the next friend of an infaiit does not do his duty, or if 
any other sufficient ground be made out, the Court will order 
him to be removed (&). Thus, when the next friend will not 
proceed with the cause, the Court will change him (o). 

And although a next friend may not have been actually guilty 
of any impropriety or misconduct, yet if he is connected with 
the defendants in the cause in such a manner as to render it 
improbable that the interest of the plaintiff will not be properly 
supported, the Court will remove such next friend and appoint 
another in his place. Thus, where it appeared by the affi- 
dfivit that the next friend was a person in low circumstances, 
that he w'as the brother of the plaintiff's father, and had been 
a material witness for him in a cause in the Ecclesiastical 
Court, in which the father had endeavoured to set aside the 
instniment under w'hich the plaintiffs claimed ; and that the 
interests of the father and of the infants were directly adverse 
to each other, the Vice-Chancellor made an order to remove 
him from being the next friend of the infants, and referred it 
to the Master to appoint a proper person to be their next 
friend in his place. His Honor, also, said that if it could be 
tendered to him by affidavit, that a man of substance, who 
was himself w’holly unconnected w'ith the parties, and wdio 
w’oiild employ a solicitor similarly situated, was willing to un- 
dertake the office of next friend, he should have no hesitation 


Of 

Proehiin ifiniM* 

y I 
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in making the order immediately, and without any reference 
to the Master (r/). 

In the same case it appeared that the solicitor for the in- Of the same 
fants acted for the father also, and had been for ten years his J") frienf 
confidential solicitor; and the Vice-Chancellor said, that al- andfortho 
though he was warranted by high authority in saying that in ‘*®*®“danu. 
family suits it was proper that the same solicitor should be 
employed for all parties ; yet the Court will watch with great 
jealousy a solicitor who takes upon himself a double respon- 
sibility, and if it sees a chance of his miscarrying, will take 


(а) PenningtOD a. Alvin, 1 S. & (r) Ward a. Ward, 3 Mcr. 

S. 204. 706. 

(б) Ruasell V. Sharp, I Jac.& W. (d) Peyton r. Rood, 1 Sim. 

482. 301. 
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care, where the plalntifii are infanta, that he shall not stand 
in that relation to a defendant under circumstances of very 
adverse interest; and, upon this ground, his Honor decided 
that the solicitor for the father ought not to continue in the 
character of solicitor of the next friend (e). 

It may be here remarked, that the proehein amy of an 
infant cannot be permitted to act as receiver in the cause ; 
and that where an application was made on behalf of infant 
plaintiffs, that the next friend might be at liberty to go before 
the Master, and propose himself to be the receiver. Sir Thomas 
Plomer, V.C., refused to accede to the motion, although it 
was consented to, observing, that it was the duty of the next 
friend to watch the accounts and conduct of the receiver, to 
be a control over him ; and that the two characters were incom- 
patible, and could not be united (/). 

If the next friend of an infant takes any proceeding in the 
cause which is incompatible with the advancement of the suit, 
such as moving to discharge an attachment issued by the solicitor 
in the regular progress of the cause, the Court will refer it to 
the Muster to see if it is fit that such next friend should con- 
tinue in that capacity any longer (g). But as long as the next 
friend continues such on the record, he is considered by the 
Court as responsible for the conduct of the cause, and for this 
reason the Master of the Rolls (Sir T. Pluiner), on a petition 
being presented to him on the part of the infant plaintiff, com- 
plaining of great delay in prosecuting the decree, refused to refer 
it to the Master to inquire into the cause of the delay, and to 
appoint proper persons on behalf of tlie infant to assist in taking 
the accounts, saying that if there had been misconduct, he would 
assist the petitioner, but that it must be in a regular way (A). 

Tho next friend of an infant plaintiff is consider^ as so far 
interested in the event of the suit, that neither he nor his wife 
can be examined as a witness (i). If their examination is ne- 
cessary for the purposes of justice, his name must be struck 
out of the bill, and that of another person substituted: 
which, upon application, will be permitted. But it has been 
determined that in such case (^) the next friend who retires 

(«) PeytOQ V. Bond, 1 Sim. 392. <fc) Bussell v. Sharp, ti6i supra. 

(/) Stone V. Wisliart, 2 Mad. 64. (i) Head o. Head, 3 Atk. 611. 

it) Ward r. Ward, 3 Mer. 706. \k) Lord Ked. 21. 
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must giT6 Meurity for the eosts incurred in hie time (/). 
In the case of Davenport y. Davenport (m), where this rule 
was recognised and acted upon,* the Vice-Chancellor ordered 
that the new next fHend who was proposed in the notice 
of motion should be substituted in the room of tlie one to 
be withdrawn, although it was alleged that he was in in- 
digent circumstances, and an inquiry was asked for as to 
whetlier he was a proper person to act in that capacity with a 
view to his circumstances, his Honor stating as his reason 
for refusing such inquiry, that he would be at liberty to file a 
new bill without such inquiry. 

In Melling v. Melting (n) Sir John Leach, V.C., refused 
to allow another next friend to be substituted for the one who 
liad up to that time conducted the suit in that capacity, and 
who desired to withdraw himself, without a previous reference 
to the Master, to inquire whether it was for the benefit of the 
infant that such substitution should take place, with liberty to 
state special circumstances, as it might be that the suit was 
improper, or had been improperly conducted; and the next 
friend was not thus to escape from costs to which he might 
bo liable.” 

When the prochein amy of an infant dies pending the 
suit (o), the proper course of proceeding appears to bo for the 
solicitor of the plaintiff to apply to the Court for leave to ap- 
point a new prochein amy in his stead; and after such ap- 
pointment tlie name of the new prochein amy should be made 
use of in all subsequent proceedings, where the former one, if 
alive, would have been named. If the plaintiff's solicitor omits 
to take this step within a reasonable time, the Court will, upon 
motion or petition, make an order upon the plaintiff’s solicitor 
to name a new prochein amy within a given time, and that on 
default, that it may be referred to the Master to appoint a next 
friend. An order of this description was made in Lancaster 
y. Thornton (p), on the authority of a like order Lord 
Hardwicke (^), and the precedent has since been followed by 

(0 Witti «. Campbell, 12 Ves. (o) Oilb. For. lUm. 54. 

493. (p) Amb. 398; 1 Uick. 310, 

(m) 1 S. & S. 101. S. C. 

(ii) 4 Mad. 261. ( 9 ) Ludolph v. Saaby, ibid. 
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Sir John Leach, in Bracey v. Sandifordif). In the case of 
Lancaster v. Tkomtm, Sir Thomas Clarke, M.R., refused to 
make such as order without directing an attendance, although 
it had been done in the case before Lord Hardwicke; and it is 
to be observed, that, in the cases cited, the proehein amy died 
after the decree ; but from a case mentioned in the note to the 
report of Lancaster v. Thomtony in Ambler, it appears that a 
like order was made by Sir Thomas Sewell, where the proehein 
amy had died before the decree (s). 

Where a bill has been filed in the name of an infant, his 
coming of ago is no abatement of the suit (f) ; but he may elect 
whether he will proceed with it or not. If he goes on with the 
cause, all future proceedings may be carried on in his own name, 
and the bill need not be amended or altered (71). He will also be 
liable to all the costs of the suit, in the same manner that he 
would have been had he been of age when the bill was origin- 
ally filed (x). If he chooses to abandon it, he may move to 
dismiss it on payment of costs by himself ; but he cannot com- 
pel the proehein amy to pay the costs unless it be established 
that the bill was improperly filed. Thus, where an infant, on 
attaining twenty-one, moved to dismiss a bill filed on his be- 
half, with costs to be paid by the proehein amy, the Court 
refused to make the order, but directed the bill to be dismissed 
on the late infant plaintiff giving an undertaking to pay the 
costs of the next friend (y). 

If, however, the next friend of an infant should die during 
the minority of the plaintiff, who, after he comes of age, 
should take no step in the cause, and the defendant should 
bring the cause on again, and procure the bill to be dismissed ; 
such dismissal must be without costs, because the plaintiff not 
liaving been liable to costs during his infancy, and never hav- 
ing made himself responsible by taking any step in the cause 


fr) jLMad. 468. 

( 1 ) xjountess of Shelburne v. Ld. 
Inchiquin, A mb. 3UH. n. 

(t) Prac. Keg. 2*25. 

(u) Moor. 42 ; Prac. Reg. 225 ; 
1 Fowler. £. P. 421. 

x) ('owp. E. P. 

y) It is apprehended that the 
Court in this instauce meant that 


the infant could not compel the 
proehein amy to pay the coats. The 
infant not being answerable for the 
costs, was not injured by the insti- 
tution of the suit. The proehein amy, 
therefore, was not answerable to the 
infant, but only to the defendant, 
licauea on Costs, 111, u. 15. 
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Infants^ 

after attaining twenty-one, and there being no next friend to 
be responsible for them, there is no person against whom the 
Court can make an order for payment of costs. This point 
was decided by Lord King in Turner v. Turner (z) upon a 
rehearing, although, on the former hearing, his Lordship was 
of a different opinion (a). 

In that case the prochein amy^ if living, would, of course, 
have been liable to the payment of the costs to the defendant, 
the general rule being that the prochein amy shall pay the 
defendant’s costs of dismissing the plaintiff’s bill ; and so if a 
motion is made on behalf of an infant plaintiff which is refused 
with costs, such costs must be paid by the prochein amy {H), 

But the rule that a prochein amy is to be liable to the costs 
of dismissing a bill, or of an unsuccessful motion, is to be con- 
sidered only with reference to his situation with regard to the 
defendant in the cause. For the Court is extremely anxious 
to encourage, to every possible extent, whoever will stand for- 
ward in the character of prochein amy on behalf of infants (c), 
and will tlierefore, wherever it can be done, allow the next 
friend the costs of any proceeding instituted by him for the 
infant’s benefit, out of the infant’s estate, provided he appears 
to have acted bond fide for the benefit of the infant. There- 
fore wliere a suit was instituted on behalf of an infant, in which 
tliere was a decree made, under which the money recovered 
was brought into (*ourt, and put out for the benefit of the infant 
plaintiff, and the defendant was ordered to pay the costs, but 
nin away ; upon a motion by the solicitor of the plaintiff (in 
wdiich the father who w^as the prochein amy, and very poor 
joined) that his costs might lie paid out tho fund in Court, 
Lord King granted the motion, but with some reluctance (rf). 
And in another case when a supplemental bill had Itecn filed on 
bclialf of an infant, for which there w'ere apparent grounds, but 
which was eventually dismissed as against one of the defendants 
witli costs, which were paid by the receiver in the original 
cause ; upon a petition by the prochein amy to be allowed 
such costs out of the infant’s estate in the original cause, lx>rd 

(t) 1 Stra.TOA. (e) Whittaker v. Marlar, 1 Cox. 

(«) 2P. Wms. 207. 280. 

( h) Uuckly V. liuckeridsc, 1 Dick. {d) Staines «. Maddox, Mos. 31U. 
S93. 
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Hardwieke made the order, observing that the next friend and 
the receiver had done nothing but what any man would do in 
his own case ; and that though it had turned out unfortunately, 
the Court would not say that they ought to bear the costs ; as 
if they were, nobody would undertake the management of an 
estate for an infant (e). ^ 

It is to be observed, that in the above case, after the sup- 
plemental bill had been filed, and the answer had come in, 
an application had been made on the part of the plaintiflF in 
the original cause to refer it to the Master to inquire whether 
it was for the benefit of the infant to proceed in the suit, 
upon which the Master had reported that it would be for the 
benefit of tlie infant to carry it on against all the defendants ; 
and that in pronouncing his judgment. Lord Hardwieke 
said that he had known bills to establish the custom of 
manors, in which it had been referred to the Master to inquire 
whether it was for the infant’s benefit to carry it on (/)• 
It seems, however, from the case of Jones v. Powell (^), 
before referred to, that applications on the part of the next 
friend for a reference to the Master to inquire wlicther a suit 
which such friend has instituted was for thet infant s benefit, 
cannot be made in the suit, respecting which the reference is 
sought ; but that the prochem amy must carry it on at his 
own risk, which appears to bo a proper restraint to prevent 
suits of this description from being rashly undertaken ; for as 
on the one hand the prochein amy, in case a fund should be 
recovered by means of the suit, has, through his solicitor’s lien 
for his costs upon that fund (A), an adequate protection from 
losing the charge he may have been put to by means of the 
suit, so the risk which he runs of losing those costs, in case 
tlie suit should be unsuccessful, tends to make persons cau- 
tious in undertaking proceedings of this nature on behalf 
of infants without having very good reason for anticipating a 
successful result. 

It is to be observed, however, that although the Court will 
so far encourage persons acting fairly or bond Jide to institute 
proceedings on behalf of infants, or to protect them when it is 


[«) Taner v. Ivit, 2 Ves. 466. {g) % Mar. 141. 

;/) Ibid. 460. (h) Staiou v. Maddoa, Mot. tlO. 
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possible so to do from all costs and expenses which they may 
incur by such step, a protection which it will not suffer any 
degree of mistake or misapprehension to deprive him of (i), 
yet if it should turn out that he has acted from improper mo- 
tives, or merely to answer tlie purposes of spleen, the principle 
which guides the Court in encouraging an honest prochein amy, 
a. e. the anxiety to have affairs of infants properly taken care 
of, will involve a dishonest one in die expenses of his own 
proceeding (^). And so if it should appear that in the case of 
an infant, due diligence has not been exerted to acquire a pro- 
per knowledge of the facts of the case, and the bill should bo 
dismissed or an order discharged upon facts, which though not 
known when the bill was filed or the motion made, might have 
been known if proper inquiry had been made, the next friend 
will not be allowed the costs out of the infant's estate (/). 
Thus where it appeared that a writ of Ne exeat Regno had 
been improperly obtained by the next friend, on motion 
supported by the affidavit of the infant plaintiff, by which 
the infant, who was of the age of eighteen years, swore posi- 
tively to facts, which it appeared he could not have known 
himself, but wliich he could only have been told by otlier pcr> 
sons, the Lord Chancellor (Lord Thurlow) discharged the order, 
and directed that the prochein amy should pay the costs of 
obtaining it (m). 

There appears to bo no doubt that a solicitor conducting a 
cause on the part of an infant, has the same lien upon the 
money recovered in the suit by his means, and at his expense, 
as he has in the case of an adult (n) ; and therefore if the suit 
is successful, the prochein amy is in general secure from being 
put to any charges on the infant s l^ehalf. But it seems that 
a solicitor who obtains possession of papers, as prochein amy y 
has not any lien upon them by virtue of such possession (o). 

It is said that where a legacy is given to an infant, the tes- 
tator makes it necessary to come into this Court for directions 
how to lay it out ; and that therefore snch an application ought 
to be considerd as an incumbrance on the estate ; and tliat the 

(t) Whittsker v, I^srlsr, 1 Cos, <m) Roddam v. H«AheringtoD, S 
286. Ves. 01. 

(k) Ibid. (re) SUines v. Maddos, Mot. 110. 

( l) Pearce v. Pearce, 9 Vei. 548. (o) Montagu oa Uco, 5t. 
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coots must be paid out of the assets. This rule was acted upon 
in WhapAam v. Wingfield (p), by Sir W. Grant, who said 
that if the testator wishes to prevent the costs of such a suit 
from coming out of his estate, he ought to give the legacy to 
a trustee for the nfant (q). His Honor, however, said that for 
the future ho should not give the costs in such a case, for 
since the late Legacy Act, 36 Geo. 3, c. 52, s. 32, the exe- 
cutor has nothing to do but, under that Act, to pay the legacy 
into Court, and then he has done ; and the infant, when he 
comes of age, may petition for it. Before that Act an executor 
could not safely pay an infant s legacy without a decree. 

It is presumed that the rule above laid down will not apply 
so as to prevent an infant legatee from receiving his costs, in 
case he is obliged to hie a bill in consequence of the executor's 
omitting to avail himself of the Act to pay the money into Court, 
since there is no power given by the Act by which the executor 
can be compelled to pay the legacy without a suit. All that 
Sir W. Grant's dictum can mean is, that the expense of the 
suit shall not be thrown upon the residuary estate. 

With respect to the right of the next friend of an infant to 
receive anything beyond his taxed costs out of a general fund, 
in order to reimburse him for any extra expense he may have 
been put to, some difference of opinion appears to have existed 
between Lord Kidon and Sir W.Grant. In Oshome y,Dcnnc{r), 
where a bill had been filed on behalf of an infant legatee and 
other plaintiffs, in which the usual decree was made, and the 
costs ordered to be taxed and paid out of the estate, an appli- 
cation M'us made to the Master of the Rolls on behalf of the 
prochein amy^ that he might in some way have costs beyond 
his taxed costs, either by a direction to have them taxed 
as between solicitor and client, or by a reference to the Master 
to see what extra costs he had been put to; but the Master of 
the Rolls refused to make the order, saying that if a prochein 
amy is to a certainty to have all that exceeds the taxed costs, 
it would lead him to be very careless. But in Feams v. 
Young (s), where an application had been made to the Lord 
Chancellor for the costs of trustees, as between solicitor and 

(p) Anon. Mos, 5. 

(9) 4Ves.0S0. 


(r) 7 Ves. 424. 
(i) 10 Ves. 164. 
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client, his Lordship refused to make such an order, on the pfround ^ ^ 
that where the costs of a trustee are directed to be taxed, 
that means as between party and party, not in the larger way, 
although where a trustee, in the fair execution of his trust, has 
expended money by reasonably and properly taking opinions, 
and procuring directions that are necessary for the due exe- 
cution of his trust, he is entitled not only to his costs, but also 
to his charges and expenses, under the head of just allowances. 

“ With regard to aninfant," liis Lordship said, “ this rerjuircs 
great consideration, for as the infant himself cannot incur 
charges and expenses, if they cannot he claimed xmder Just 
allowances, and the next friend is to he at the whole expense 
of the infant heyond his costs, persons will dcliherate before 
they accept that office, ** (/) 


Sect. II. 

Idiots, Lunatics and Persons of Weak Minds, an«l 

It has been before observed, that although in certain cases suiis on iluir " 
suits on behalf of idiots or lunatics may be instituted in the beiialfinori pio* 
form of informations by the Attorney-general, yet the proper 1^**^ ****** 

course of proceeding to assert their rights in equity is hy bill. 

Bills on behalf of a lunatic are usually instituted in the name 
of the lunatic; but as he is a person incapable in law of taking the Lunatic^ 
any step on his own account, he sues by the committee of his |,jjj 
estate, who is responsible for the conduct of the suit. The mittue. 
lunatic, however, must be named a party, as well in a hill as | 
in an infonnation on his behalf, unless the object of the Ik: a party, 
suit bo to avoid some transaction entered into by himself on [JI av^oid”ii8*owii 
the ground of his incapacity at the time, in which case, it acta, 
seems, that a lunatic ought not to be a co-plaintiff, because 
it is a principle of law that no man can be heard to stul- he need not bo 
tify himself. This distinction was taken in the case of the ® 

Attorney -general v. Woolrich (a), which was the case 
of a bill, in the nature of an information, filed by the 

(t) Fearns v. Young, 10 Ves, 181. 

(o) 1 Cba. Ca. 153. 
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Attorney-general, for the benefit of a lunatic, to obtain the 
benefit of a marriage settlement entered into by him before his 
lunacy : to this bill the defendant demurred, on the ground 
that the lunatic was not a party to it, and the demurrer 
was allowed, the Lord Keeper (Bridgman) declaring it was. 
as needful to uioke the lunatic a party, where a suit was 
on his bclialf as an infant ; and a distinction is pointed out 
by Uio reporter between that case and tlie preceding case 
of Smith (c), in the same volume. “ Smith s case was to 
bo relieved against an act done by the lunatic in assigning 
a debt, because he was a lunatic at the time, so that if he had 
been a party, it would have been to stultify himself, which the 
law does not admit (ri). In Woolrich'^ case the bill was to 
he relieved upon a iiiarrii^o settlement, for the benefit of the 
lunatic before ho was a lunatic ; so that ho being a party to 
that bill did not tend to stultify himself, and may be the reason 
why he should bo a party to it ; and the other bill tending to 
stultify himself, may l)e a reason why ho should not be a party 
to it (e)'* 

It is to bo observed, however, that where a bill is brought 
by a lunatic and his coiniiiitteo, to avoid an act of the lunatic's 
oil the ground of insanity, a deiiiurrcr, on the ground that a 
lunatic could not be allowed to stultify himself, will not lie. 
This was docided by I/ird King in Ridler v. Ridler (/), in 
which case a bill was brought by a lunatic and his committee, 
to sot aside a settlement which had been obtained from him by 
the defendant before the issuing out of the commission of 
lunacy, but subsequently to the time when by the coniinis- 
sion he was found to have been a lunatic, and the bill charged 
soveral acts of insanity and distraction previous to the making 
of the settleinont and the issuing out of the connnission, and 
charged likewise that the commission of lunacy was still in 
force. To this bill the defendant demurred, on the ground that it 
was against a known maxim of law that any person should bo 
admitted to stultify himself, and because during the continuance 
of the lunacy he could not be supposed to know* what he did ; 


fr) Attorney-general c. Parkliiirst, (e) Ridler v. Ridler, 1 Eq. Ca. 
1 Cha.Ca. 112. Ab. 270. 

(d) T'ide Ikverley's Case, t Rep. {/) Uhi supra. 
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but the Lord Chancellor overruled the demurrer, and said that 
the rule that a lunatic should not be admitted to excuse himself 
on pretence of lunacy, was to be understood of acts done by tlie 
lunatic to the prejudice of others, but not of acts done by him to 
the prejudice of himself; ^‘Besides/* hb Lordship observed, 
here the committee b likewise plaintiff, and the several charges 
of lunacy are by him in behalf of the lunatic ; and it has been 
always held, that the defendant must answer in that case/’ 

It w'as said by the Lord Keeper Bridgman in the cose of 
Attorney -general y. Woolrich, above referred to, that the reason 
why a lunatic is required to be a party to a suit instituted on 
his behalf, b because he may recover his understanding, and 
then he is to have hb estate in hb own disposition ; but 
that it is otherw'be of an idiot, from which it seems that an 
idiot is not a necessary party to a suit instituted on his behalf. 
But neither an idiot nor a lunatic can institute a suit, nor can 
one be instituted on their behalf, without the committee being a 
party, either as a co-plaintiff or as a defendant (g ) ; and there- 
fore, where the committee of a lunatic filed a bill on behalf of 
the lunatic without making himself a co-plaintiff, Sir Tho- 
mas Plumer, M.R., decreed the case to stand over, with liberty 
to amend, by making the committee a co-plaintiff (A) ; and in 
the Bishop of London v. Nicholls (i), a bill for tithes by the 
Bishop and sequestrator during the incapacity of the incum- 
bent, w^as dismissed, because the incumbent and his com- 
mittee w^erc not parties. 

If a person exhibiting a bill appear upon the face of it to be 
cither an idiot or alunatic, and therefore incapable of instituting 
a suit alone, and no next friend or committee is named in the bill, 
the defendant may demur (A) ; but if the incapacrity docs not 
appear on the faco of the bill, the defendant must take advantage 
of it by plea (/). The objection arising from lunacy, &c. extends 
to the w'hole bill ; and advantage may be taken of it, as well in 
the case of a bill for discovery merely, as in the case of a bill for 
relief ; for.the defendant, in a bill of discovery, being entitled 

(g) Fuller r. Lane, 1 Cha. Ca. 19. (fc) 1 Cha. Ca. 19 j Ld. Utd. l.>3. 
{h) Woolfr}'e3 v. Woolfrycs, UolU. 4th ed. 

Feb. 17, 1824. MSS. (0 Lord Ktd 229 Ith cd. 

(f) Uunb.141. 
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to costs, after a full answer, as a matter of course, would he 
materially injured by being compelled to answer such a bill 
by a person whose property is not in his own disposal, and 
who is therefore incapable of paying the costs (m). 

If the plaintiff become a lunatic after the institution of a 
suit, a supplemental bill may be filed in the joint names of the 
lunatic and of the committee of his estate, which will answer 
the same purpose as a bill of revivor in procuring the benefit 
of former proceedings (w). And if the committee of a lunatic’s 
or idiot’s estate die, after a suit has been instituted by him for 
the benefit of the idiot or lunatic, and a new committee is 
appointed, the proper way of continuing the suit is by a supple- 
mental bill filed by the idiot or lunatic and the new committee. 

A coniniittee ought, previously to instituting a suit on be- 
half of an idiot or lunatic, to obtain the sanction of the Lord 
Chancellor to the proceeding, by a petition under the commis- 
sion ; and it is usual upon such petition being heard to refer it 
to the Master to inquire into the nature of the right or interest 
of the idiot or lunatic in the property claimed, and to certify 
whether any proceedings should be adopted for recovering it or 
for ascertaining his rights ( o). If the Master reports that it 
will be proper a suit should be instituted, the coniniittee will 
be ordered, in the name and on behalf of the lunatic, to file 
a bill in Chancery, or to take such other proceedings as the 
nature of the case may require (/?). 

It may be observed here, that the Court of Chancery will not, 
as a matter of course, interfere to set aside contracts entered 
into and completed by a lunatic, without fraud in the parties 
dealing with him, even where such contracts are overreached 
by the inquisition taken in lunacy, and may be void at law ; but 
the interference of the Court will depend very much upon the 
circumstances of each particular case; and where it is im- 
possible to exercise the jurisdiction in favour of <he lunatic so 
as to do justice to the other party, the Court will refuse relief, 


(m) Lonl Red. 162, 4th ed. (o) Inre Reynolds, Shelf on Lun. 

(n) llrown v. Clark, 3 Wood- 417. 

dcson LecU 378, wofM, where the form (p) In re Webb; In re Sir T. 
of such a bill is stated. Smith ; In re Frank, ibid. 
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and leave the lunatic to his remedy, if any, at law (^). It seems 
also, that although a contract is entered into by a lunatic 
subsequent to the date from which he is found by the inqui- 
sition to have become lunatic, yet if the fact of his being a 
lunatic at the time of the contract is denied by the defendant, 
tlie establishment of that fact is indispensably necessary ; and 
if the Court has any doubt upon it, it will direct an issue to 
try it (r). 


Persons of full age but who are incapable of acting for them- 
selves, though neither idiots nor lunatics, have been permitted 
to sue by their next friend without the intervention of the Attor- 
ney-general (s) ; and it seems, that if a bill lias been filed in tlie 
name of a plaintiff who, at the time of filing it, is in a state of 
mental incapacity, it may, on motion, be taken off the hie (t). 
If, however, a suit has been properly instituted, and the plain- 
tiff subsequently becomes imbecilCy that circumstance will not 
1)0 a sufficient ground for taking the bill off the file. Thus, 
where a motion was made on the part of the defendant to take 
a bill off the file, on the ground of the plaintifiF having been 
for some time reduced by ago and infirmity to a state of mental 
imbecility, which rendered her incapable of instituting a suit ; 
but the circumstances of the case did not, in the opinion of 
Lord Eldon, warrant the inference that at the time of filing 
the bill she was incompetent to authorise the proceeding, and 
as the bill appeared to be a proper one with a view to her rights 
cand interests, his Lordship thought, that as the suit was rightly 
commenced and the further prosecution of it proper, it would 
be a strong step even to stay the proceedings, merely because 
her state of mind was such that she could not revoke the au- 
thority previously given, but that to take the bill oflf the lilo 
and make the answer waste paper could not be done (u). 

(q) Shelf on Lun. 418. others, in Ch. Dec. 1 Dec. 1760. Ditto 

(r) Niell v. Morlcy, 9 Ves. 478. on Supplem. Bill, 4 Mar. 1779. 

(s) Lord Red. 23, cites EUzaheth (t) Wartnarby v. Wartnarby, Jac. 
Lincy, a person deaf and dumb by her 377. 

next friend, against Withcrly and (u) Ibid. 
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Srct. III. 

Married Women. 

B Y marriage the husband and wife become as one person in 
law, and upon this union depends all the legal and equitable 
rights and disabilities, which either of them acquires or incurs 
by the intermarriage. One of the consequences of this unity of 
existence and interest between the husband and wife is, that at 
common law a married woman cannot, in any case during the 
continuance of her coverture, institute a suit alone ; therefore, 
whenever it is necessary to apply to a judicial tribunal respect- 
ing her rights, the proceeding must be commenced and carried 
on in their joint names. This rule is invariable in courts of 
ordinary jurisdiction, unless when the husband can be con- 
si(lere<l as civilitcr mortuus^ in which case the wife is looked 
upon as restored toiler rights and capjicity as ^feme so/c, and 
may sue alone. 

With respect to what is called a civil death in law, Lord 
(Joke says that a deportation for ever into a foreign land, 
like to a profession, is a civil death, and that in such cases the 
wife may bring an action, or may be impleaded during the 
natural life of her husband ; and so, if by an Act of Parlia- 
ment the liusband be attainted of treason or felony, and saving 
Ills life is banished for ever, this is a civil death, and the wife 
may sue as -a feme sole ; but if the husband have judgment to 
be exiled but for a time, ivhich some call a relegation, this is 
no civil death («). 

At law also, every person who is attainted by ordinary 
process of high treason, petit treason, or felony, is dis- 
abled to bring any action, for he is extra legem positus, 
and is accounted in law civilitcr mortuus (6); and where 
the husband is an alien, and has left this kingdom, or 
has never been in this country, the wife may during such 
absence sue alone (c), although in ordinary cases the ab- 

Co. Lit. 1»2. (r) 2 Esp. 554, 687 ; 1 B. &f P. 

(5) IT. U. 3(il ; 2n.& P. Ifif) ; 357; 2 !L & P. 226; I N. R. 80 ; 
4 Ksp. Hep. 27 ; 1 Selw. M.P. 6 tnl. 1 1 ICasl, 301 ; 3 Camp. 123; 6T. 11. 
628; (^ 0 . (’ar. 510, 1 15 ; llac. Ali. 670. 682. 
til. BiM. A Form [M ]- 0 MasI, 472. 
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sence of the husband affords no ground for a wife’s pro- 
ceeding separately (rf). In these respects Courts of Equity 
follow the rules of law. Thus it has been held in equity, 
that where a husband has been banished for life by Act of 
Parliament, the wufe may in all things act ns a feme sole, 
as if her husband w^ere dead, and that the necessity of the 
case requires that she should have such power (e ) ; and where 
n husband was attainted of felony and pardoned on condition 
of transportation, and afterwards the wife became entitled to 
some personal estate as orphan to a freeman of London, such 
personal estate was decreed to the wife as a feme sole (f). 

In equity, however, as well as at law, the general rule which 
requires the husband to bo joined in a suit respecting the rights 
of his wife, prevails, except under particular circumstances, 
which will be hereafter pointed out ; but at law, there exists a 
distinction between actions for property which has accrued to 
the wife before marriage, and actions for property wdiich has 
come to her afterwards, which distinction does not appear to 
prevail in equity. For with respect to such debts and other 
chose s in action as belong to the wife and continue unal- 
tered, since the husband cannot disagree to her interest in 
them, and as he has only a qiialified right to possess them, by 
reducing them into possession during her life ; he is unable 
to maintain an action for such property without making his 
wife a party (^r); but for all personal estate which accrues to 
the wife, or to the husband and wife jointly during marriage, 
and for all covenants made or entered into with them during that 
period, the husband may, at law, coinraeiice proceedings in his 
owm name ; because the right of action having accrued after 
marriage, the husband may disagree as to his wife’s interest and 
make his own absolute, an intention to do which he manifests in 
bringing an action in his own name, when it might have been 
commenced in the name of both of them (A) : and in such case, 
it has been held, that if the husband recover a judgment for 
a debt due to the wife, and die before execution, his personal 

(rf) 11 East, 301. Wms.37. 

(c) CountessofPortlaiidr.Produers, (g) 1 Roper on Husband and 
2 Vern. 104 ; S. C. Kq. Ca. Ab. 171, Wife, 211, and the cases there cited 
Fl. 1. notis. 

(/) Newsome t?. Bowyer, 3 P. (h) Ibid. 210. 

1 4 
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represdittative will be entitled to the benefit of it, and not the 
wife-Cs). The distinction above pointed out does not, however, 
as has been stated, appear to exist in Courts of Equity, where 
it seems necessary that in all cases where the^ property sought 
to he recovered is the property of the wife, she should be a party 
co-plaintiff with the husband, whether the right to the property 
accrued before or after marriage. Thus in Clarke v. Lord 
Angler where a legacy was given to ufeme whilst she was 
covert, and the husband without her exhibited a bill for it, to 
which the defendant demurred, on the ground that the wife 
ought to have been joined in the suit, the demurrer was al- 
lowed (/); and the Court has even gone the length of granting 
an injunction to stay proceedings in the Ecclesiastical Court, 
in a suit instituted there by a husband alone, to obtain a legacy 
bequeathed to his wife (m). 

The ground upon which Courts of Equity require the 
wife to be joined as co-plaintiff with her husl)and in suits 
relating to her own property is, the parental care which such 
Courts exercise over those individuals who are not in a situa- 
tion to take care of their own rights ; and as it is presumed 
that a father would not marry his daughter without insisting 
upon some settlement upon her, so those Courts, standing in 
loco parentis, will not suffer a husband to take a wife’s portion 
until he has agreed to make a reasonable provision for her(n), 
or till it has given the wife an opportunity of making her elec- 
tion, whether the property shall go to her husband or shall be 
made the subject of a settlement upon her and her children. 


(0 Oglander v, Batson, 1 Vera, legal chose in action, accrued to the 
396 ; Garforth v. Bradley, 2 Ves.6T7. wife after marriage, and for which the 
(fc) 2 Freeman, 160 i 1 Cha. Ca. husband might, at law, maintain a 
61 ; Nels. 78. suit alone, but is obliged to resort to 

(i) Vide etiam Blount «, Bestland, a Court of Equity for the purpose of 
6 Ves. 616. removing some legal impediments, or 

(»i) Anon. 1 Atk. 491 ; Meales v, of obtaining the benefit of an account. 
Meales, 6 Ves. 517, note. From what With great deference, however, to so 
was said ^ the Master of the Rolls in high an authority, it is submitted, that 
Carr v. Taylor, 10 Ves. 580, some such a distinction does not exist, since 
doubt appears to have existed in his the right of a wife to a settlement, 
Honor’s mind as to the application of which is the foundation of the rule 
the lule which requires a wife to be which requires the wife to be joined, 
joined in all suits instituted by her applies to all cases where the wife’s 
husband for the recovery of her pro- estate is concerned, whether legal dr 
perty, to cases where the property equitable. * 
sought to be recovered is merely a (n) 2 Atk. 420. 
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Upon this principle it is, that where a sum of money is declared 
hy the decree or order of the Court to belong to a married 
woman, the Court will not suffer it to be paid over to the 
husband till the wife has been examined apart from him, to 
ascertain whether such payment is to be made by her consent, or 
whether she is willing to have a settlement of the money made 
upon her and her children (o). It is therefore the constant prac- 
tice of the Court, where the object of the suit or of an inter- 
locutory application is money or stock belonging to a married 
woman, if the wife he resident in town, for the judge, to whom 
the application is made, to take her examination in Court apart 
from her husband at the time when the order for payment is 
pronounced {p). If the woman be resident in the country, a 
commission will be directed to commissioners for the purpose of 
taking her examination (^), and the order for this commission 
may be cither inserted in the decree, or made the subject of a 
distinct order li^on motion or petition (r). Under such commis- 
sion the married woman is to be examined by the commissioners, 
or such number of them as are mentioned in the commission, 
separate and apart from her husband ; and her examination 
must be taken down in writing and signed by her and the 
coiipnissioners, who then certify to the Court the execution 
by them of the commission. Upon this being done, the com- 
mission, with the certificate and examination, is returned to 
the Court by the commissioners, and in the subsequent appli- 
cation to the Court to have the money paid to the husband 
agreeably to the wife's consent, the signatures of the com- 
missioners to the certificate and examination, and of the wife 
to the latter, must be verified by affidavit (s). 

Where the wife is resident abroad, a similar commission to 
take her consent will be directed to persons resident there (0. 
In Minet v. Hyde (a) the order wasy that she should appear 

(o) Elliot V. Cordell, 6 Mad. 150. 257 ; and for a return by commis- 

(p) For a decree for payment to sionen to ditto, vide ib. 258, and 

husbpnVl on consent of wife given in Tasbuigh’s case, 1 V. & D. 507. 
Codft, vide Seton on Decrees, 255. (<) 1 New!. 384; Tasburgh’sease, 

For an order for ditto, vide Hand’s 1 V. & B. 507. 

Practice, 21 8. (t) Parsons v. Dunne, 2 Vos. 00. 

(q) 1 Newl. 383. Bourdillon o. Adair, 3 Bro. 237. 

(r) Giant’s Practice, 307. Fora (u) 2 Bro. C.C>G03. 
precedent of such an order, vide 8eton, 
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heffxce tome of the plai&tifFt and a magistrate of Breda, to be 
privately examined as to her consent, such examination to be 
In writing in the French or German language, and to be signed 
by her, and attested by notaries pnblic, whose certificate 
thereof was also to be in writing either in the French or German 
\ang^age. It was also ordered that such signing and certificate 
should be verified by the affidavit of some credible witnesses 
either in the German or French language, before a proper 
magistrate of Leyden aforesaid; and that the examination, 
certificate, and affidavit, should be translated from the lan- 
guage in which they should be taken into the English lan- 
guage, by T. A. & R. ft. of London, notaries public, or either 
of them ; and that such of them as should translate the same 
should be sworn to the truth of such translation (a?). 

It seems that where a wife’s consent has been already given 
upon her examination before another competent tribunal, she 
need not be again examined in a Court of Equity ; thus, in 
Campbell v. French (y). Lord Loughborough did not think 
it necessary to issue a commission to take the examination 
of a married woman residing iri America, as she appeared 
to have been examined under a commission issued by the 
Government of Virginia, and had consented to a power of 
attorney to receive the legacy which had been executed 
by her husband. And so it has been held, that where a 
married woman is entitled to a share of money arising 
from the sale or mortgage of an estate which has been mort- 
gaged or sold, and in order to effect such sale or mortgage she 
hag joined in levying a fine of her share, and for that purpose 
has undergone the usual examination in the court where such 
fine has been levied, she will be barred, by the fine, of her 
equity for a settlement (z). 

It may be observed here, that all applications for payment 
to the husband of money belonging to the wife, with the con- 
sent of the wife, must be supported by an affidavit that there 
is no settlement on the marriage, or that it does not affect 
the fund (a). The Court also will not take the consent of the 


(a) Ibid. Ed.Bclt.p.662.N.l, 
vide etiam Tarsous r. Dunne, 

Suppl. to Ves. 276. 


(t/) 8Ve8.321. 

(*) May V. Roper, 4 Sim. 860. 
(o)Minetv.Hyue,8Bro. C.C.663, 
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wife till tho amount of the fund is ascertained (c ) ; nor will 
it direct the payment where only part is ascertained, if any 
part remains unascertained (eQ. 

Formerly, where the sum exceeded 100/., the consent of 
the wife could not be dispensed with (e), but now, where the 
sum is under 200/., or produces less than 10/. a-year, consent 
will be dispensed with(y); and in Foden v. Finney 
where the wife’s money in Court did not amount to 200/., it 
was ordered to be paid to the husband, though the wife had 
been deserted by him, and opposed the application. 

It may be mentioned in this place, that where a sum of 
stock was bequeathed to a married woman, whose husband was of 
unsound mind, though no commission of lunacy had been issued 
Hgiiinst him, the Court, on a bill filed on behalf of the husband 
and wife for payment of the legacy, ordered the fund to be 
transferred into Court to the joint account of the plaintiffs, 
and afterwards, in consideration of their poverty, made an 
order upon petition, that the dividends to become duo, amount- 
ing to 20 /. per annum, should be paid to the wife on her sole 
receipt, or to her solicitor, he undertaking to pay them over to 
the wife (A). 

By an order of the 16th Feb. 1816 (i), it is directed that 
wliere any sum is ordered to be paid, or is reported to be due 
to an unmarried woman, in case of her marriage before payment, 
where the sum does not amount to 200 /., or to the sum of 10 /. in 
annual payments, upon affidavit of the husband and wife stating 
such marriage, and that no settlement or agreement for a settle- 
ment luis been made affecting or relkting to such sum, the Ac- 
countant-general may make his draft for such money, payable 
either to the wife or to the husband. But in such a case where 
the sum in Court amounts to 200/. and upwards, the money 
cannot be paid out without an application to the Court, which 
also must be supported by an affidavit from tho party that tho 
money has not been the subject of settlement (A). This re- 

(c) Sperling v. Rochfort, 8 Ves. (/) Elwortby v. Wickstead, 1 
178 ; Woollands v, Crowcher, 12Ves. J. & W. 69. 

178 ; Jernegan V. Baxter, 6 Mad. 32. (g) 4 Russ. 428. 

(d) Godl^r V. Lauiic, 10 Pri. 152. (A) Steed v. Callcy, 2 M. & K. 52 

(e) Bouidillon Adair, 3 Bro. (i) Bcame'a Ord. 464 

237. {h) Hough V. Ryley, 2 Cox, 167. 
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strictioii, however, applies only to applications for the capital, 
for where the interest only of a fund is ordered to be paid to a 
single woman who afterwards marries, the Accountant-general 
may, even where the amount exceeds 10/. per annum, continue 
to make the payments to the husband; but in such case also it 
is necessary, that besides the usual affidavit of the marriage 
and identity of the party, there should be an affidavit that there 
was no settlement or agreement for a settlement (/). 

The wife, as we have seen, may, upon her examination in 
Court or before commissioners, Waive her right to a settle- 
ment altogether, and give the property to her husband. In 
Ex parte Htgham(m)y however. Lord Hardwicke appears to 
have considered himself entitled to object to the whole fund 
being paid over to the husband, who was in trade, even 
though the wife consented. But in Willats v. Cay (n) where 
the wife had appeared in Court, and being examined desired that 
the whole money might be paid to her husband, the Master of 
the Rolls, although the parties had married without the con- 
sent of the wife’s relations, and the husband appeared to be 
insolvent, refused to refer it to the Master to consider a 
scheme for securing a provision for the wife, observing, that it 
was never done unless circumstances of fraud or of compulsion 
on the part of the husband appeared ; and that a wife might 
as well dispose of her personal estate, over which she has 
an absolute control, as of real estate, which she might do by 
joining in a fine with her husband (o). 

But, although a wife may consent to waive her equity for a 
settlement out of her immediate personal property, yet where 
property has been settled to her use for life, and after her 
death to such persons as she should appoint by will, and in 
default of appointment to her executors, &c., she cannot, in 
her lifetime consent that the property should be given to her 
husband (/?). 

(/) Clayton v, Gresham, 10 Yes. 709; Parsons v. Dunne, 2 Yes. GO; 
289. Anon. 2 Yes. 671; Minet v. Hyde, 

(m) 2 Yes. 579. 2 Bro. C. C. 663 ; Diramoch v. At- 

(n) 2 Atk. 67. kinson, 3 Bro. 195 ; Kills v. Atkin- 

(o) Videmcc. Milner v. Colmer, 8on,ib.565; Hoodv.Burlton,4Bro. 
2 P. Wms. 642 ; Lanoy v. Athol, 2 C. C. 121. 

Atk 448 ; Oldham v. Hughes, 2 Atk. ( p) Socket v. Wray, 2 Atk. 6, n. 
432 ; Hcarlc v, Greeiibank, 3 Atk. 
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The rule of the Court appears to be, that the wife can only Of Wife’s con- 

consent to depart with that interest whicli is the creature of 

a Court of Equity ; viz. the right which she has in a Court of 

Equity to claim a pravision by way of settlement on herself 

and children, out of the property which at law the. husband 

could take possession of in her right. This equity arises upon 

the husband s legal right to present possession ; and the prin- and has no ap- 

ciple has no application to a remainder or reversion, which can P*‘cntion to a 
11 1 11111 . A 11 . . remainder or 

only be passed to the husband when it falls into possession, reversion. 

Upon this ground a petition, which had for its object the pay- 
ment to the husband of a sum of money to which the wife 
was entitled in reversion after the death of her mother, was 
refused by Sir J. Leach, V. C. (^), his Honor observing, that 
if a wife by her consent could pass a remainder or reversion in 
personal property to the husband, she would not only part with 
a future possible equity, but with her chance of possessing the 
whole property by surviving her husband. “ A Court of 
Equity,” his Honor observed, ‘‘interferes to protect the 
property of the wife against the legal rights of the husband, 
and will never lend itself as an instrument to enable the hus- 
band to acquire a right in the wife’s personal property which 
he can by no means acquire at law. 

The same principle was acted upon by the Court in Richards 
V. Chambers (r), and in Ritchie v. Broadhent{s), In Howard 
V. Hamiani (t), however, a different order appears to have been 
made by Sir William Grant, M. R., but that was a mere 
order made by consent, and according to the opinion of 
Lord Lyndhurst in Honor v. Morton », not to be relied upon. 

In Macarmichy, Buller{v), however, Lord Kenyon, M.R., Unless where 

made an order, upon the consent of a married woman given in « a l»owej: 

^ 1 1 1 ? 1 • I appoiiitineut. 

Court, for the payment of trust-money to her husband, which semble, 

appears to be completely at variance with the rule laid down 

in the cases just cited. In that case, on the marriage of the 

plaintiff, a sum of 9,000 L had been vested in trustees upon 

trust to pay the interest .to the husband for life, and after his 

(q) Pickard v.Roberts, 3Mad.384. 175 ; ib. 458, n. 

(r) 10 Ves. 580. (t) 2 Jac. k W. 258, n. 

(*) 2 Jac. & W. 450 ; Vide etiam (a) 3 Russell, 03. 

Woollaads v, Crowcher, 12 Ves. (».») 1 Cox, 357. 


sent 10 payment 
of her Money to 
her Husband. 



126 


Of Wife's con- 
sent to payment 
of her Money to 
her Husband. 


Or under tenant 
in tail, Act 
7 Geo. 4, C.45. 


Wife's exami- 
nation in Court 
dipensed with, 
where she has a 
separate estate. 


Persons disqualified from suing alone: 

death to wife for life, and upon the death of the sur- 
vivor to pay the principal to such persons as such survivor 
should direct ; but the husband having occasion for the 
money, joined with the wife in executing a deed-poll, 
whereby they appointed the money immediately to the hus- 
band, and upon personal examination of the wife in Court, the 
trustees were directed to pay the money to the husband, and 
to deliver up the settlement to be cancelled. In a recent 
case, where a feme covert was tenant in tail in remainder 
after a subsisting life estate of money to be laid out in land, 
it was held by Sir J. Leach, M.R., that she could by 
an arrangement with the tenant for life, and on a private exa- 
mination under the 7 Geo. 4, c. 45, consent to the payment 
of a portion of the money to the husband {w). But that the 
Act, it is to be remarked, gives to the tenant in tail in re- 
mainder an immediate right to apply, in concurrence with the 
tenant for life, for the payment of the money out of Court, so 
that the order so made under the Act is not at variance with 
the rule above noticed, that the wife can only coi^sent to de- 
part with that which the husband, in her right, has an imme- 
diate right to reduce into possession. 

Where property is settled to the separate use of a married 
woman, her examination in Court is not necessary in order to 
pass her interest to a purchaser. The principle upon which 
this rule is founded is that she is, as to that property, a feme 
sole, and as such has a disposing power over it ; and it applies as 
much to reversionaiy property as to property in possession (or). 
Upon the same principle, w^here a married woman to whom an 
annuity was bequeathed for her separate use, joined with her 
husband in assigning part of it for a valuable consideration, 
and she, the husband, and the purchaser, afterwards filed a 
bill against the executors of the testator under whom the an- 
nuity is claimed, a doubt having occurred whether in such a 
case a decree could be taken by consent ; the Master of the 
Rolls was of opinion that it could, and directed the decree 
to be drawn up acconlingly (y). 

But although where property has been settled to the sepa- 

(«’) 7m re SilcocK’s Est. 3 Russ. (.i) Sturgis f. Coip, 13 Ves. 190. 
3<»9. (y) Stinson v. Ashley, 5 Russ, li 
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rate use of a married woman, the Court will give effect to her 
alienation of snch property, in the same manner that it gives 
effect to an alienation by a feme sole, the rule does not ex- 
tend to transactions with her husband, which are looked upon 
by the Court with considerable jealousy, so much so, that it is 
very constantly the course where the trustees have obliged the 
party to come to the Court, not to establish a deed between 
the husband and wife disposing of the separate estate of the 
wife, without the actual presence of the wife. 

Upon this principle the order in Gullan v. Trimbey (z) ap- 
pears to have been made. In that case a sum of money had 
been bequeathed to a married woman, to be laid out by trus- 
tees in the purchase of an annuity for her life, to be settled to 
her separate use, but the testator’s estate not being sufficient 
to pay the whole legacy, a smaller sum was apportioned to 
tlie legatee, and a petition was presented by the legatee and 
her husband, praying that the money might be paid to him, 
and an order to that effect was made, but not till the consent 
of the wife had been taken. It has not, however, been deter- 
mined that a wife may not, in any case, dispose of her separate 
property to her husband, unless by consent in Court, Several 
instances have occurred where wives, by acts in pais, have 
parted with separate property to their husbands {a). It should 
be observed, however, that such gifts are never to be inferred 
without very clear evidence (d). 

It may be remarked here, that if the wife is the subject of 
a foreign State, by the law of which her husband would be en- 
titled to receive the whole of her property without making any 
provision for her, the Court will dispense with her consent, 
and will order the money to be paid to the husband without 
requiring any settlement (c). 

It is also to be observed, 'that if the wife be not of full age, 
she is incapable of giving her consent ; in that case, therefore, 
the Court will not examine the wife, but will require the hus- 
band, in case he applies to this Court for her equitable property. (*) 
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(*) 2 Jac. & W. 457, n. Harvey v. Ashley, cited 2 Ves. 071 ; 

(а) Pawlet v, Delaval, 2 Ves. S. C. 3 Atk. 007 j Harg. Co. Lit. 

669. 37 a. n. 

(б) Rich V. Cockell, 9 Ves. 869; (c) Sawer v. Shute, I Anst. 63. 
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to make a proper settlement upon her. The Court, however, 
possesses no means of compelling a husband to make a settle- 
ment upon his wife out of her property in Court, if he does 
not seek to lay his hands upon the capital, unless in the case 
of his having committed a contempt by marrying a ward of 
Court (rf). 


If a married woman, upon being examined apart from her 
husband, refuses to give her consent to the money being paid 
to her husband, the consequence of such refusal is a reference 
to one of the Masters of the Court to approve of a proper 
settlement to be made upon her and her children. 

The right of a married woman to have a settlement made 
upon herself and her children out of her personal property, 
which is the subject of a suit in Equity, is totally distinct from 
her right by survivorship to such of her choses in action as 
have not been reduced into possession during the joint lives of 
herself and husband. The right by survivorship is a legal 
right, applying equally to her legal and equitable interest ; 
but her right to a settlement depends upon the peculiar rule 
of Courts of Equity before alluded to, which, standing in loco 
parentis with regard to a feme covert, will not suffer the hus- 
band to take the wife’s portion until he has agreed to make 
a reasonable provision for her and her children, unless they 
are satisfied that it is with her free consent that it is paid over 
to him(c). This rule of equity is not of modern adoption, but 
has been recognised and acted upon from a very early period. 
In the case of Tanfield v, Devonport (/), which occurred in 
the 14 Chas. 1, Lord Keeper Coventry takes notice of it, and 
it has been acknowledged and followed in all subsequent cases, 
where a wife has had a demand in her own right, and applica- 
tion has been made to a Court of Equity to enforce it(^). Where 

(d) Ball V. Coutts, 1 V, & B. 300. Adams v. Pierce, 3 P. Wms. 11; 

(e) Jewson v. Moulson, 2 Atk. Brown v, Elton, 2 P. Wms. 202 ; 

410. Harrison v. Buckle, 1 Stra. 239; 

(/) Totliill, 114. Winch v. Page, Bunb. 86; Middle- 

(g) Jewson V. Moulson, vbi supra ; come v. Marlow, 2 Atk. 620. 

Milner v. Colmer, 2 P. Wms. 041 ; 
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however, the demand is not one which accrues to the husband 
in right of his wife, although he may be entitled to it under 
a contract made upon his marriage, yet if he alone has the 
right to sue for it, the equity of the wife to a settlement 
Will not attach. Thus where, in contemplation of marriage, 
the father of the intended wife covenanted to pay 1,000/. to 
the husband on marriage, and also that his heirs, executors, 
&c., should, within six months after his death, pay the further 
sum of 500 /. to the husband as the remainder of the wife’s 
portion, it was held that the wife was not entitled to a settle- 
ment out of the 500/., as it never was her money, and was 
only a debt due to the husband ^m the father (A). 

But though in cases where a husband sues for a personal de- 
mand of his wife, or seeks to raise a sum of money in her right, 
the Court will not, unless the wife consents, permit the money 
to be paid over to the husband without imposing terms upon 
him ; yet where the suit relates to the wife’s real estate, the 
Court will not oblige the husband to make a settlement out of 
it. Thus where a husband and wife filed a bill for the exe- 
cution of the trusts of a will, by which the testator devised 
certain fee-farm rents to be conveyed to his daughters, of whom 
the female plaintiff was one, on their attaining twenty-one 
or marriage, the Court decreed the execution of the trusts 
according to the will, and would not impose any terms upon 
the husband (/). 

It is also to be remarked, that although the Court will in 
general oblige the husband to make a settlement upon his wife 
and children of any personal property which he may be entitled 
to in right of his wife, for the recovery of which it is necessary 
to resort to a Court of Equity, yet where there is no suit pend- 
ing, the husband is authorized to lay hold of his wife’s property 
wherever he can find it(/[). Thus there is no doubt that pre- 
viously to bill, a trustee who is in possession of the wife’s pro- 
perty, real or personal, may pay the rents of the real estate to 
the husband, or may hand over to him the personal estate (/), 

(h) Brett V. Forcer, 3 Atk. 403. (k) Jewsoa v. Moulson, 2 Atk. 

(i) Lupton ». Tempest, 2 Vern. ,, ^ 0 ,^ Elibenk, JO 

Ves. 90. 
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and the Court will not, upon bill filed, recall it (m). . Where,how- 
ever, a bill has already been filed, a trustee cannot exercise his 
discretion upon this point, as the bill makes the Court the trus- 
tee, and takes away from the actual trustee his right of dealing 
with the property, without its sanction. .This doctrine was 
laid down by Lord Alvanley in Macauley v. Philips («), and 
has since been recognised with approbation by Lord Eldon, in 
Murray v. Elihank (o). But, though a trustee cannot, after a 
suit, pay over the rents and profits or the interest of the wife’s 
property to the husband without the direction of the Court, yet 
the Court will not in general deprive the husband of the benefit 
of them during his life {p\ but will permit him, in conside- 
ration of his maintaining her, to enjoy them without requiring 
her consent, or making any provision for her out of it (^). 
This right will not, it seems, be forfeited by his declining to 
make a settlement upon her; and accordingly, in Sleech v. 
Thorington (r), the Master of the Rolls said, that the Court 
did not think itself empowered to take away from the hus- 
band his wife’s fortune so long as he was willing to live with 
and maintain her; and that where a husband would not 
go in before the Master, even in that case the Court 
would not proceed so far as to take away the produce from 
him and prevent his receiving the interest; but that it 
constantly, where the husband maintained his wife, accom- 
panied the direction for a suspension with an order for pay- 
ment of the interest to the husband. If, however, tlie hus- 
Imnd misconduct himself, as in the instance of receiving a 
considerable part of his wife’s portion so as to leave but a 
small part remaining, and then refusing to make an adequate 
settlement upon her, in such case, as Lord Hardwicke said, 
in Bond v. Simmons (s), the Court will not merely stop the 
payment of the residue of her portion to her husband, but 
will prevent him from receiving the interest of that residue, 
in order that it may accumulate for the wife’s benefit. 

(m) Claister v. Hewer, 8 Vcs. (q) Allerton v, Knowel, cited 4 
200. Ves. 709. 

(«) 4 Ves. 15. (r) 2. Ves. 661. 

(o) 10 Ves. 90. ( 5 ) 2 Atk. 20. 

(p) Bond V. Simmons, 3 Atk. 20. 



Married Women, 


m 


In that case the Court had referred it to the Master to re- 
ceive proposals from the husband for a settlement, and the 
Master had certified that no proposal had been made, in con- 
sequence of which the dividends of the wife’s portion were 
sufifered to remain in the hands of the Accountant-general 
until the death of the husband ; and upon a dispute arising 
whether these dividends belonged to the wife or to the repre- 
sentatives of the husband, Lord Hardwicke held that they be- 
longed to the wife by survivorship (r). 

The principle upon which Courts of Equity give to the hus- 
band the interest of his wife’s estate, being, as we have seen, 
to enable him to maintain her and the children of the mar- 
riage, it follows as one of the consequences of this principle, 
tliat if he desert his wife, or treat her with cruelty so as to 
oblige her to separate from him, the Court will allow her to 
receive the interest of her own fortune for her maintenance (m). 

Thus in Watkyns v. Watkyns (x), where there was strong 
substantial evidence of the wife having been cruelly and bar- 
barously used by her husband, who had quitted the kingdom 
after having possessed himself of the greatest part of her for- 
tune, Lord Hardwicke, after directing it to be ascertained how 
much of her property remained in specie y ordered it to be placed 
out at interest, and such interest to be paid to the wife until 
her husband returned and maintained her as he ought to do ; 
and so in Wright y, Morley {y), where the husband W'cnt 
abroad and left his wife unprovided for, she being entitled to 
the interest of 4,000/. five per cents, for life, part of the divi- 
dends of wdiich lie had previously, with her concurrence, as- 
signed to secure the payment of an annuity which he had 
granted for a valuable consideration, the Court ordered tlic 
remainder of the dividends to be paid to the wife for her sepa- 
rate use during the absence of her husband. 

Upon the same principle, in Oxenden v. Oxenden (z), whore, 

(0 Bond V, Simmons, 3 Atk. 20. Atherton t*. Nowell, I Cox’s Bep. 

(u) Ibid 2 Vern. 493 ; Free. Cb. 229. 

239. 

(t) a Atk. 00 5 to the same effect 1 1 Vcs. 12. 23. 

see Williams v. Callow, 2 Vern. 762 ; (®) ^ Vern. 493 ; Lord Rocking- 

Slecch V. Thoringlon, 2 Vcs. 562; ham v.Oxendon, Free. Ch. 289, S.C. 
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by articles made previously to the marriage, the wife’s pro- 
perty was agreed to he laid out in land, which was to be 
settled to the use of the husband for life, with remainder to 
the wife to increase her jointure, with remainder to the 
younger children ; upon a bill being filed by the wife for the 
execution of the articles, and the husband’s ill treatment of 
her having been duly proved, the Court ordered the money to 
be laid out, with her consent, in a purchase, and settled pur- 
suant to the articles, but directed the interest, in the mean- 
time, to be paid to her so long as^'she lived separate, although 
it was provided by the articles that till the purchase the interest 
should be paid to the husband. 

It is to be observed, that ixi the above case the order was 
founded upon the circumstance of the trust not having 
been executed, and the consequent necessity the parties were 
under, of coming to the Court to have the execution of the 
articles decreed. Had the purchase been actually made and 
settled according to the articles, the Court could not have 
interfered to take away from the husband the legal right which 
he would thereby have acquired to the enjoyment of the pro- 
perty as tenant for life under a settlement. 

The Court, however, will not permit the equity of the wife, 
to maintenance out of her own fortune, to be defeated by any 
trick or contrivance for that purpose on the part of her husband. 
If, therefore, as in Colmer v. Colmer (a), he, with an inten- 
tion to desert her (which he afterwards carries into effect), 
make a fraudulent conveyance of his and her property upon 
trust to pay his own debts, the transaction will not prejudice 
her right to maintenance, but the Court will follow her pro- 
perty into the hands of the trustees, and order her an allowance 
suitable to her fortune and the circumstances of her husband, 
although it may be necessary, in order to effect that purpose, 
to resort to part of his own property so vested in trust. 

In Atherton v. Nowell {b), it appeared that the hus- 
band had induced his wife to marry him upon the false re- 
presentation of his being a person of fortune, when, in fact,' 
he was greatly indebted, and was shortly after the man-iage 


(a) Mos. 113. 


(6) 1 Roper, H, & W. 284; 1 Cox, 229. 
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Bent to prison, where she resided with him and endured* some 
hardships, which were the consequences of her marriage ; and 
it also appeared that the husband, after liberation from his first 
confinement, was again sent to prison for another debt, and 
remained there; that there was one child of the marriage 
living, to support whom and herself the wife was put to 
great difficulties; that her husband had refused to contribute 
to their support, requiring her to live with him in prison, 
or to be at his mercy for such occasional support as he might 
think proper to bestow ; and that from his behaviour to her, as 
well as on account of her own health, she was afraid again 
to live with him in prison;— -Under these special circumstances 
the Court ordered, upon cross petitions presented by the hus- 
band and wife (the former praying that the interest of the wife's 
fortune might be paid to him, and the latter for an allowance 
for maintenance), that 50 L cash in the Bank might be paid to 
the wife for her separate use ; and directed the Master to in- 
quire into the circumstances and situation of the families of 
the husband and wife, with a view to the settlement of her 
fortune, &c. 

It is to be observed that the Court will, as has been shown, 
not only appropriate the interest of a wife's equitable pro- 
perty for her support in cases where she has been deserted by 
her husband, or obliged to leave him in consequence of his 
improper conduct towards her ; but it will, under similar cir- 
cumstances, if a stranger has advanced to the wife money ibr 
her maintenance, order it to be repaid to him out of her 
estate. Thus, in Qu\j v. Pearkes (c), where it appeared that 
the wife was unprovided for ; that her husband, after having 
gone to sea and deserted her, had subsequently to his return 
neither cohabited with her, nor afforded her any support, but had 
since gone to the East Indies and had not been again heard of ; 
and that it was unknown whether he were living or dead ; and 
it also appeared that A. had made advances to her of 30/. 
a-year during the above period, which were her only support: 
upon application being made to the Court, that so much of the 
wife’s stock standing in the Accountant-general’s name as 
would raise 210 /. might be sold, and the proceeds pud to A . 
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in satisfaction of his debt ; also that a further sum of 50 U 
might be paid to the wife^ and that the dividends upon the re- 
maining fund might in future be paid to her for her support, the 
Application was granted, ii. having made an affidavit that he was 
induced to make the advances upon the faith of being repaid them 
out of the above property. In pronouncing his judgment, Lord 
Eldon thus expressed himself : 1 haye a strong impression 
iipon my mind that this has been done, and, independently 
of precedent, I think the Court may do it, as the husband 
deserting his wife leaves her credit for necessaries, and would 
be liable to an action ; and although execution could not be 
had against the stock, the effect might be obtained circui- 
tously, as he could not relieve himself except by giving his 
consent to the application of this fund.’' 

If a husband be willing, and offer to maintain his wife, and 
she, without sufficient reason, refuse to reside with him, upon 
his application for the interest of her fortune, the Court will 
Older payment of it to him, even though he decline to make 
a settlement upon her. Accordingly, in Bullock v. Men- 
zieS(d), where A, the wife of B. being entitled for life to the 
interest of a considerable sum of money, obtained an order for 
payment of a yearly sum out of such interest for her mainte- 
nance, on the ground that her husband, who was an officer, 
was abroad with his regiment: the husband afterwards re- 
turned to England, and petitioned that the allowance should 
be paid to him and her jointly, stating that, although he was 
willing to receive his wife she refused to live with him ; upon 
which, though the petition was resisted by the wife, the order 
obtained by her was discharged. Upon the husband afterwards 
going abroad, the wife presented another petition for payment 
of the S!ime allowance, which was dismissed, because the hus-^ 
band was desirous to support her and himself with the fund, 
and was only prevented from so doing by her refusal to live 
with him. In the above case, it is to be remarked, that 
no misconduct whatever wSs imputed to the husband ; he had 
not used his wife cruelly, nor deserted her, except so far as he 
was obliged to leave her for the sake of serving his country, 
lie had a right, therefore, to the society of his wife upon his 
00 4 Ves. 798. 
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f^tum to England) as also to all those benefits which the law 
gives to a husband in the property of lus wifis. The wife, con- 
sequently had no reasonable ground for refusing to cohabit with 
her husband; and failed in making out a case for the interfer- 
ence of a Court of Equity with the legal rights of her husband. 

As to the effect of the wife’s misconduct upon her equity 
for a maintenance, it is a trite observation, that persons ap- 
pealing to a court of justice ought to enter it with clean hands ; 
t. e. they must be persons worthy and proper to receive the 
redress which they seek; hence it follows, that if the wife 
has been guilty of gross misconduct, a Court of Equity will 
not consider her to be a person entitled to its protection. If, 
therefore, she has committed adultery, or has eloped from her 
husband without a sufficient reason, and these facts are 
properly put in issue and proved, the Court will remain 
passive, and not interfere at her suit to allow her a mainte- 
nance out of her equitable property (e). 

Another consequence of the principle upon which the Court 
gives the interest of the wife’s equitable property to the hus- 
band, namely, to assist him in her maintenance, is, that if the 
husband is deprived either by his own act or by that of the 
law, of the means of contributing to her support, the Court will 
take care that a suitable maintenance is given to the wife out of 
the proceeds and profits of her own property; therefore, ^Vif the 
husband becomes bankrupt, or takes the benefit of an Insolvent 
Debtor’s Act, this Court will fasten the obligation of main- 
taining the wife out of her property upon the general assignee ; 
for when the title of such assignee vests, the incapacity of the 
husband to maintain his wife has already raised this equity 
for her(/).” It is to be observed, however, that the right of 
the wife to such maintenance will attach only from the time 
of the bankruptcy ; and so likewise where a wife is entitled 
to an annuity to her separate use, and permits it to be paid 
to her husband, who becomes bankrupt, she will have no claim 
for the arrears accrued previous to the bankruptcy (ff)» 

The rule that a wife is entitled to maintenance out of her 
own property, as against the assignees of her husband, does 

(e) 1 Tloper, II. & VV. 283. (g) Carter r. Anderson, 3 Sim. 

(/) Elliott r. Cordell, 5 Mad. 166. 370. 
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not necoBBarily apply to a particular aBsignee for a valuable con- 
Bideration, who purchasee the life-interest of a wife during the 
time the husband is maintaining her, and before circumstances 
have raised any present equity in the property for the wife (i). 

Thus, in Elliott v.. Cordell^ above referred to, where 
the dividends of 9,000/. three per cents, were given to 
a married woman during her life, with a bequest over of the 
capital after her decease, and the husband and wife joined in 
a conveyance of their life-interest to a purchaser, after which 
the husband became bankrupt, upon a bill filed by the wife 
against the purchaser, insisting on a provision, it was held by 
Sir J. Leach, V.C., that though the Court could, had there been 
no previous assignment, have compelled a provision for the 
wife as against the assignees under the bankruptcy, yet the 
purchaser was not obliged to make such a provision, on the 
ground that when his title vested, the husband was maintain- 
ing his wife, and no circumstance had raised any present 
equity for her. The principle here laid down has since been 
followed and acted upon by Lord Brougham, in Stanton v. 
HalHli). . 

It is to be observed, that in the preceding case of Elliott v. 
Cordelly as well as in that of Stanton v. Hall^ there had been 
no failure on the part of the husband to maintain his wife prior 
to the assignment. Where there has been a previous failure, by 
the bankruptcy of the husband, and the wife's life-interest is 
subsequently conveyed by the general assignees to a particular 
assignee, such particular assignee must take it, subject to the 
same equity in the wife as that to which it was liable in the 
hands of the general assignees. 

It is also to be observed, that in the above cases the subject 
matter was a mere life«interest. Where, however, a capital sum 
is at stake, a different rule prevails ; in such cases, the equity 
of the wife to a settlement out of her own fortune, is not defeated 
by the assignment of the husband, unless the property be such 
as is assignable at law, in which case it is conceived that persons 
claiming the wife’s property, will be entitled to hold it ex- 
empt from any right in the wife to a settlement, there being 


(i) Carter i». Anderson, 3 Sim. 370. 
[k) 2 iluss. & M. 17u. 
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no equity to entitle the Court to interfere upon the ground of Wife's right to 
favour due to the wife from any person claiming by legal Settlement. 
title from the husband (/). But if the husband pr his as- But if husband 
signee have no title at law to recover the wife’s property, as no^^gfahle 
where it is an equitable interest, in such cases, as he is the property, 
obliged to apply to a Court of Equity for the recovery of but must come 
it, the Court will impose the same conditions upon the recover ft 
assignee as it would have required from the husband. Upon Court will im- 
this principle it is held, in the case of the assignees of a bank- 
nipt husband, or of general assignees for the benefit of 
creditors, that the assignees cannot be in a better situation Not defeated by 
than the bankrupt himself (m), and that they must make a pro- husbaucl^*^^ 
vision for the wife out of such part of her property as cannot 
be come at unless by suit in equity (n). 

The question whether in the case of a particular assignee Or by husband’s 
claiming by purchase from the husband for a valuable con- “rtfcuTar^^* 
sideration, the Court would or would not impose upon him assignee, 
the condition of making a settlement, has been long dis- 
puted ; the result, however, seems to be, that such an as- 
signee is bound to make a provision out of the fund for the 
wife and her children, but that, subject to such provision, he 
will be entitled to the equitable property discharged from the 
wife’s title by survivorship. This point as to a settlement, 
appears to have been decided by Lord Northington, in the 
case of the Earl of Salisbury v. Newton (o), in the year 
1759. There tlie wife being entitled to 2,000 Z. as a portion 
under her father’s marriage settlement, or to a legacy of 
6,000 Z. under his will in lieu of it, her husband, who was in- 
debted by bond to the Earl, assigned to a trustee for the 
Earl, all that he was entitled to in right of his wife, for pay- 
ment of the bond-debt, and died, having made no provision 
for his wife and children. The bill was filed by the Earl 
against her trustee, for an assignment, and Lord Northington 
gave the usual directions as to the assignee making a settlement 


(/) Oswell®.Prob€rt,2Vc8, J.682. (n) Burdon v. Dean, 2 Ves. J, 

(m) Gayer v, Wilkinson, 1 Bro. 607; Oswcll v. Probert, 2 Vcs. J. 
(^ C. 50, n. ; Pryor v. Hill, 4 Bro. 682. 

C. C. 139. (o) 1 Eden’s Rep. 370. 
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upon tho wife and her children, observing that the assignee 

^ l> could not be in a better situation than the husband under 

whom he claimed, and who must have made the settlement 
if the application had been made by him instead of the 
assignee. Notwithstanding this decision, the question was 
considered unsettled in WorraU v. Marlar, and Bushman v. 
Pelly in the year 1784 ( 5 ^), when Lord Thurlow inclined to 
the opinion that the wife’s equity would not prevail against 
the assignee of the husband for a valuable consideration ; but 
that opinion, besides being opposed by the above decision of 
Lord Northington, is at variance with another by the same 
judge in the year 1765, In that case (r), the husband and 
his wife assigned her interest in a legacy, to secure to A. 
300 l.y which A. became liable to pay, in consequence of his 
being surety for the husband in a bond for that sum ; upon the 
bill of A., against the husband and wife, and the assignees, 
under a commission of bankruptcy which had issued against 
the husband, for payment of his debt out of the wife’s share in 
her legacy, it was so decreed, subject to the settlement of a 
part upon the wife and children. In addition to these early 
decisions, and in opposition to the doubts of Lord Thurlow, 
there are the opinions of other great judges in favour of the 
wife’s equity, which are founded upon the principle before laid 
down. In Jewson v. Moulson (s), Lord Hardwicke refused 
to order payment to the husband’s assignees for valuable 
consideration, of personal estate to which the wife was en- 
titled under her father’s will, and recommended them to agree 
to a settlement of part of the money upon the wife and her 
children, (which was assented to, and done accordingly,) his 
Lordship observing *^that he laid great weight upon the 
assignment comprehending the whole of the wife’s portion ; 
and that if he allowed that practice to prevail, it would trip up 
all the care and caution of the Court ; for a husband, then, 
would have nothing to do but to take up money of a third 
person, and although neither he nor the lender knew exactly 
at tho time what the foitune was, yet he might assign it over, 

((]) See note to 1 P. Will. 469. 

(r) Wenman r. Mason, in a notcj 1 P. Will. 549, Ed. 5. 

^0 2 Atk. 417. 



Married Wom^n. 


139 


and 80 defeat the care of the Court entirely/’ In Like ▼. Wife's right to 
Beresford (0, Pryor v. Hill (it), and Macaulay v. Philips (ar), , ^ 
the Court gave opinions agreeably to those of Lords Hard- 
wicke and Northington. In the last of those cases, Lord 
Alvanley expressed a very decided opinion upon this subject to 
the following effect. Many cases upon this point have been 
before me, which have put me under the necessity of con- 
sidering the rights of the wife ; and I am clearly of opinion, 
the doubt respecting the assignment of the husband for a 
valuable consideration of the wife's equitable interest, was 
not well founded, witli the single exception of a trust of 
a term of years of land, upon which, perhaps, there may 
be some doubt, but subject to that, I am clearly of opinion an 
assignment for a valuable consideration will not bar the equity 
of the wife ; and it would be strange if it did, since, in the 
Courts of Law, witli regard to an action brought against 
executors by the husband for a legacy due to his wife, it is 
determined that an action does not lie, and the reason given is, 
that it would totally defeat the wife’s equity. It would bo 
whimsical, then, that the assignment by the husband for 
valuable consideration, should put the assignee in equity in 
a bettor situation than the husband himself is in at law. The 
guard of this Court upon the wife’s interest would be very 
singular, if the husband, not being entitled at law, might 
assign it for a valuable consideration to another person, who 
would be entitled in equity. 1 am clearly of opinion that it 
was only a doubt, and it never was decided that the husband 
could, by such assignment, or any other means, deprive her 
of her equity.” In Franco v. Franco (y), his Honor ad- 
hered to his opinion, and appears to have been prepared to 
decide according to it, if the cause in its then stage would 
have permitted; and in Johnson v. Johnson {z\ Sir William 
Grant, M.R. said, that although it had been decided that an 
assignment, for a valuable consideration by tlie husband of 
his wife’s property, was sufficient to bar the right of the wife 


(0 3 Vcs. 511. 

(u) 4 Ikuwti C. C. 139. 
(t) 1 Yes. 10. 


(v) 4 Yes. 530. 

(c) 1 Jac. & W. 472. 
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Burviving^ it did not take away her equity. Her right not 
to have it parted with without a eettlement being made, still 
remained clear and untouched, 

It is to be observed, that the Court has never required the 
husband, or the persons claiming under him, to settle the 
whole of the wife’s ckoses in action upon her and children, 
but a reasonable proportion of them only. This point was 
maturoly considered by Sir T. Plumer, V. C., in the case of 
Beresford v. Hobson (a), where, after a revision of all the 
authorities, his Honor came to the above conclusion. In 
that case, upon a reference to the Master to receive proposals 
for a settlement upon the wife of a bankrupt, he reported that 
he had allowed the whole of the fund, which was a legacy, to 
be settled upon her, because she had been deserted by her hus- 
band, and left by him without the means of support. Upon 
exceptions to the report. Sir Thomas Plumer allowed them, and 
directed the Master to review his decision, observing that, 
the question is not whether the assignees of a bankrupt are 
subject to this equity, but to what extent it is to be carried 
as against them. I have looked into all the authorities ; in no 
case has the whole of the property been settled on the wife and 
children. In Sleech v. Thorington {b), the husband was gone 
abroad, leaving his wife unprovided for, and yet all the Court 
appeared disposed to do, in conformity with a case there men- 
tioned by the Master of the Rolls, was to direct the payment 
of the interest of the money to her till he returned and main- 
tained her. In Bond v. Simmons (c), the wife having brought 
the husband « considerable portion, of which no settlement 
was made, and he afterwards filing a bill for a legacy left to 
her, the Court decreed a settlement should be made, but he 
obstinately refusing to make a settlement, and dying, it was 
held she was entitled to the principal and dividends. In 
Pryor v. Hill (d), creditors under a general assignment to 
them by the husband for payment of their debts, were held 
entitled to the life-interest of the wife, on making a provision 


(rt) 1 Mad. 363. Milford, 9 Ves. 87 ; Wright v. Mor- 

(h) 2 Ves. 660. * ley, 11 Vos. 17. 

(c) 3 Atk. 20 ; and s«eMitford v, (d) 4 Bro. C. C. 139. 
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for her. In Burdon v. Dean (e), the assignees filed a bill in Wife’s right to 

respect of property belonging to the bankrupt in right of his . ^ SetUement. 

wife, and the wife claimed a further provision, she having 

been provided for before by settlement. The Master of the 

Rolls said, ^ it is impossible to give her the whole, for that 

would be to admit that a married woman is entitled to the 

whole of her separate property to her separate use.’ He 

directed a reference to the Master for a proposal. In 0 swell 

V. Prohert (/), where assignees claimed the estate of the 

wife in right of her husband, proposals for a settlement were 

in like manner directed. In Worrall y. Marlar{g), the 

fund on a claim by assignees was equally divided between the 

assignees and the wife and children of the bankrupt. In 

Brown v. Clarke (A), half the property was given to the 

wife. In Freeman v. Parsley (i), and Lumh v. Milnes (A), 

the assignees of a bankrupt, claiming property of the wife in 

his right, were directed to make a provision for the wife. In 

Like V. Beresford (Z), where a ward of the Court had been 

run away with, the Court would not give the husband any 

part of the wife’s fortune. It has a discretion in such cases 

whether it will give the whole or a part to the wife. In 

Goose V. Davis, in 1794, not reported, but mentioned in the 

sixth edition of Mr. Cooke’s Bankrupt Law (m), the Lord 

Chancellor referred the report back to the Master, to bo 

attended by the assignees ; the Master having by his report 

approved a settlement of the whole fund. In Jacobs ei 

Ux, V. Amyatt and others, before the Master of the Rolls, 

14th of November 1792, and 17th of May 1793, property 
was left to the wife of the bankrupt for life, and claimed by 
the assignees of her husband, the plaintiff, who was a bank^ 
rupt ; and the Master of the Rolls directed a reference to the 
Master, to receive proposals from Jacobs, the bankrupt, for a 
settlement on his wife, the bankrupt proposed that the whole 
should be settled on his wife, and that proposal was approved 

(c) 2 Ves.jun.607.. (i) 3 Ves. 421. 

(/) 2 Ves. jun. 080. (^) 5 Ves. 517. 

(ff) IP. \Vms. 459, in note by (/) 3 Ves. 506. 

Mr (’ox ; S. C. 1 Cox, 158. (m) Edit, by Greg", p. 287. 

(//) 3 Vos. 166. 
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Wife's right to of hy the Master, no exceptions were taken, and therefore the 

Court was not called upon to give its opinion upon the report. 

There seems to have been a want of form in directing the 
husband to lay proposals before the Master because he of 
course would propose that the whole should be given to his 
wife rather than any part to his assignees, the assignees must 
have consented to this arrangement. ' In Carr v. Taylor^ 
the assignees of the husband claimed property in right of the 
wife, who had a settlement on her marriage ; and on the usual 
reference, a proposal was made to the assignees that half 
should be settled on the wife and diildren, and the other half 
go to the assignees ; and that proposal was approved of by the 
Master. In Wright v. Morley (p). Sir J. Leach says, 
When the husband becomes a bankrupt, and consequently 
incapable of maintaining his wife, it is not held that she is 
entitled to the whole of the dividends of her fortune, or of 
any life-interest that she may have, any more than she is en- 
titled to the whole of her fortune consisting of a capital 
sum ;* and further observes, ' If, then, in this case, instead 
of a particular assignee for a valuable consideration, I had 
before me merely the general assignees under a commission of 
bankruptcy, the wife could not, as against them, set up a 
claim for the whole of the dividends, I should think they dealt 
fairly and even favourably towards her, if out of 200 L, the 
produce of this fund, they allowed hor to retain 160 L’ This 
is a strong authority to show that even where the husband 
has left his wife and gone abroad, she is not entitled to the 
whole property. In no case has the Court given the 
whole to the wife. The question in most of the cases has 
been, how much the wife shall have ; and in determining 
that the Court has exercised a discretion, and has not tied 
itself down to any precise rule, but has never given the 
whole.” 

In case of a It is to be observed, that under the Marriage Act, 4 Geo. 4, 

clandestine 70 23, in the case of a marriage solemnized between 

marnage all the ' ® 

wife’s property parties under age, by false oath or fraud, the guilty party 

must be settled, jg forfeit all property accruing from the marriage, but 


(p) 11 Ves. p. 20, 21. 
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imch property may, by order of the Courti made upon infor- 
mation filed by the Attorney-general, be secured for the 
benefit of the innocent party, or the issue of the marriage, as 
the Court shall think fit, so as to prevent the offending party 
from deriving any interest in any estate, or pecuniary benefit 
from the marriage; under this Act it has been held that 
the Court has no discretion to mitigate the penalty, but in 
the case of the property being that of the wife, is bound to 
settle and secure all such property, past, present and future, 
for the benefit of herself or the issue of the marriage (</). 

It appears formerly to have been considered, that if the 
husband has made a settlement upon his wife upon their 
marriage, the wife will be debarred of her right to a further 
provision ant of any property which may subsequently accrue to 
her (r)\ but it seems now to be settled that tlie Court, accord- 
ing to the power which it uses, and the care which it always 
takes of the interest of femes covert y will, where there is a 
slender provision only made for the wife by settlement before 
marriage, on an accession of foitune, if it be considerable (not 
a trifle only), oblige the husband to make a further provision 
for her (s). In such cases, however, much must depend upon 
the terms of the settlement ; for if it appears, cither by express 
words or by fair inference, that it was the intention of the 
parties that the husband should be the purchaser of the future 
as well as the present property of the wife, the Court will 
not require the husband to make an additional settlement. In 
such cases, however, the settlement for this purpose must 
either express it to bo in consideration of the wife’s fortune, or 
the contents of it altogether must import that, and plainly 
import it, as much as if it were expressed (t). 

The right of a wife to a settlement, does not attach upon 
property in which she has a lifc<interest only ; such property 
belongs to the husband, jure mariti, subject to the obligation 
before noticed as being imposed upon him by the law, of 

(q) Attorney-general v. JNlullay, 595 \ Stackpolc v. IScaumont, 3 Ves. 

4 Kuss. 329. j Lady LUbaiik v, Montolieu, 5 

(r) Lanoy t?. Duchess of Athol, 2 y 

Atk 448 ' ■ — * • 

(0 March o. Head, 3 Atk. 720 ; (0 I^Wod, in Dtuce e. 

Tomkyns v, Ladbroke, 2 Ves. 591. Dcaison, 0 Ves. 395. 
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unless husband 
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fit of her chil- 
dren as well as 
herself. 
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maintaining her(x). If the husband fail in that obliga- 
tion either by the desertion of his wife, or by his inability 
to assist in her support, in consequence of bankruptcy or 
insolvency, the. Court, as in the case of the interest arbing 
from her capital, fastens the o' ligation upon the property 
itself, and will give her a provision out of it, in the one case 
against the husband, and in the other against his assignees ; 
but it has been held, that where a wife has an ample separate 
provision, secured to her by settlement or from other sources, 
the principle which declares her to be entitled to a provision 
out of her life-estate, against her husband’s general assignees, 
or against his incumbrancers upon her estate, will not apply (y). 
It has been held also not to apply in the case of a particular 
assignee of the wife’s life-estate who purchased it, when 
the husband was maintaining the wife, and before any circum- 
stances had raised a present equity in the property for the 
wife (2). 

The wife’s equity for a settlement is not for her benefit 
only, but for that of herself and children (a) ; and though, 
as has been before stated, she may upon her examination 
waive it, she cannot take it for herself, and give it up for 
them. The only instance in which a different course was 
ever adopted, appears to have been in the case of Johnson 
V. Johnson {b ) : in that case a fund in Court belonging to 
the wife having been assigned by the husband, an order 
was made, (the wife being examined and consenting,) that 
part should be transferred to the assignee, and that the 
other part should be paid to the separate use of the wife, 
with liberty for the persons entitled to apply on her deatli. 
Upon an application made by the assignee after the death of. 
the wife, who had survived the husband. Sir Thomas Plumer, 
M. R., refused to make the order, saying, that it was quite 
an unusual thing to make, in this manner, a partial settlement 


(a) Durdon v. Dean, 2 Vcs. J. 
608 ; Oswell i». I’robert, 2 Ves. J. 
680; Brown v. Clark, 3 Ves. 166; 
Ficeman v. Parsley, ib. 421 ; Lumb 
V. Milnes, 6 Ves. 517 ; Elliott v. 
Cordell, 5 Mad. 155 ; Aguilar v, 
Aguilar, 6 Mad. 414 ; Pryor v. Hill, 
4 Bro. C.C. 139. 


(y) Ibid. 

(t) Elliott V. Cordell, ubi supra, 
(a) Murray v. Lord Elibank, 10 
Ves. 84 ; Lloyd 0 . Williams, 1 Mad. 
450. 

(ft) 1 Jac.fic W. 472-6. 
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upon thA wife alone^, direeting .tbe interest to be paid to her for 
life, it being qiiitia clear that the Ohildran muet be included, 
HIb Honor, however, was of opinion^ thst as the order had 
been made above 34 ye^ ago, he eou||^ not alter it, and 
directed the payment of the money So the second hueband of 
the wife (the Wife consehting), on the ground that the wife 
was entitled by survivorship. 

But though the equity which compeb the husband to make 
a settlement out of the wife’s personal estate is the right of 
the children as well as of the wife, yet it does not survive to 
the children after her death (c) ; but in such caSe the whole 
fund will go to the husband by surtivorship. It has been 
thought that Sir Thomas Sewell, in the ease of Cockel v. 
PAi/7jps(d), acted in direct contradiction to Lord Northington's 
decision upon this point in Scriven v. Taplef. It appears, 
however, from the very elaborate judgment of Sir Thomas 
Plumer, V. C., mlAoyd v. IFil/ioms (f), that the case has 
been erroneously reported, and that It does not bear upon tho 
question. 

In Murray v. Lord^Elihank (/), and particularly in the 
above'^ited case of Lloyd Williams^ all the previous caseb 
and the reasoning upon the subject have been collected, and 
commented upon, and it appears from them to have been the 
opinion both of Lord Eldon and of Sir T. Plumer, that tiie 
children have no equity after the death of tho mother, unless 
there has been a contract or a decree for a settlement in her 
lifetime {g). If, however, there has been an order or decree 
referring it to the Master to approve a proper settlement 
to be made upon a married woman and her children out of 
the property of the woman, and she die before the Master 
has made his report, the children will have a right to 'a set- 
tlement, under the order, out of their mother’s property (^) ; 
and it seems that the children are clearly entitled to assert 
this right by supplemental bill (i), 

(e) Scriven v. Tapley, 2 Ed. 387 ; {g) 1 Mad. 467. 

Amb. 509, S. C, (A) Murray v. Lord EUbank, 10 

(J) 1 Dick. 391. Ves. 84. 

U) 1 Mad. 450. (0 Ilnd, 84; 13 Ves. 1 ; S. C. 

(/.) 10 Ves. 84. 14 Ves. 496. S. C. 

VOL. I. 
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From the opinionB expresBed in the above-mentioned cases 
of Murray v. Lord Elihank^ and Lhyd v. Williams^ it seems 
that Lord Eldon and Sir Thomas Plumer considered that the 
equity of the wife ^ a settlement in favour of herself and 
children, did not attach till after a decree or order referring it 
to the Master to approve of a settlement. In Steinmeiz v. 
Halthin (A), however, Sir J. Leach, V, C. appears to have 
come to a different conclusion, and to have considered that 
the right of the wife to a settlement, does not depend upon 
the decree or order for referring it to the Master to approve a 
settlement, but attaches upon the property immediately upon 
the filing of the bill, which gives the Court jurisdiction as to 
that property, whether the bill be filed by the wife or by others ; 
and that when once the equity of the wife has attached upon 
the property, it continues for the benefit of the children, not- 
withstanding the death of the wife before the settlement is exe- 
cuted. In that case the bill was instituted by the executors 
of the will, under which the wife became entitled to the 
property, praying the direction of the Court concerning it, 
and the wife had died before answer, and the Court held her 
children entitled to the money, on the ground that the right 
had attached upon the filing of the bill, and the wife had done 
no act to waive it. 

But whether the equity of the wife to a settlement, for the 
benefit of herself and children, attaches upon the property so 
early as the period of filing the bill, or not, it is clear that the 
wife may at any time before the execution of a settlement, 
even after the Master has actually approved of one under a 
decree, appear in Court and waive her right, so as altogether 
to defeat her children (/). 

With respect to the question of whether it is competent to 
the wife, by consent in Court, to waive her right to a settle- 
ment for herself and her issue, after a contract entered into 
on the part of the husband to make one, it is to be observed, 
that in Ex parte Gardiner (m), Lord Hardwicke held that she 

(k) 1 Glynn & J. 64. 10 Ves. 89 ; Steinmetz v. Halthin, 

{l) Howe t). Jackson, 2 Dick. 1 Glynn & J. 64. 

604; Murray v. Lord Elibank, 10 (in) Anon. 2 Ves. 671. 

Ves. 84; Martin v. Mitchell, cited 
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might waive it as far as her own interest was concerned, but 
not for her children. In that case a reference had been 
made to the Master to approve a proper settlement, in conse- 
quence of which, proposals had been giveain and signed both 
bj husband and wife, by which he was to settle an estate in 
Jamaica in strict settlement.' Before the matter was ulti- 
mately concluded, the husband and wife went to Jamaica, 
where they staid six years, and upon their return, there being 
no children, they preferred a petition to have the money paid 
out of Court to the husband, the wife consenting ; but Lord 
Hardwicke infused the application, being of opinion that the 
proposal was binding, and that if the husband had died 
abroad, and had left children, such children would have been 
entitled, under those articles, to have had it carried into 
execution. 

The same rule was subsequently acted upon by SirJ. 
Leach, V. C., in Fenner v. Taylor (n), and though that de- 
cision was afterwards reversed by Lord Brougham, yet, as 
that reversal was upon the ground that, what the Vice-Chan- 
cellor had treated as a binding agreement, had on a former 
occasion been considered by Sir William Grant as merely 
voluntary and such as a Court of Equity would not carry 
into effect, the principle upon which the case was originally 
determined, must be considered as undisturbed by the reversal 
of the Vice-Chancellor’s decision. 

It seems that if, after a reference to approve of a settle- 
ment, one of the parties die before the settlement be ap- 
proved of by the Court, and there are no children of the 
marriage, the right of survivorship as between the husband 
and the wife is not affected. Thus in Macaulay v. Philips (o). 
Lord Alvanley laid it down, that if the wife had died even after 
a proposal had been made by the husband under such an order, 
the husband would have been entitled. His Lordship, how- 
ever, said, that he did not mean to determine what the case 
would have been if the proposal had been approved of by the 
Court, and a settlement ordered to be made (as perhaps then 
the Court would have considered it as actually made), and 
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that he was far from determiniiig that in such a case the set- 
tlement. would he entirely at an end ; on the contrary, he 
thought it would be binding, and that the accident would 
make no difference. 

It may be observed here, that if the wife be an adulteress, 
living apart from her husband, a Court of Equity will not inter- 
fere upon her application for a settlement out of her own 
chases in action^ neither will it order them to be paid to her 
husband ; not to the former, because she is unworthy of the 
Court’s notice or interference ? nor to the latter, because he 
doeS; not maintain her, in respect of which duty only the law 
gives to him her fortune. Accordingly, in Carr v. Easia- 
brooke (^), cross petitions were presented by the husband and 
wife, the one praying that 350 L belonging to her, might be 
settled to her separate use, the other that the money might be 
paid to the husband without his making any provision for her. 
The wife had eloped and had lived in adultery, and her husband 
had obtained a divorce d mensd et thoro, but at the time of the 
application the adulterer was dead, and the wife was supported 
by his mother ; the Lord Chancellor said he could make no order 
upon either petition, that he could not settle the sum to the wife’s 
separate use, and that he must leave it as it was. But the 
rule is different in instances of female wards of the Court who 
are married without its consent; for although tixey after- 
wards live in adultery, the Court will enforce a settlement (r) ; 
because the marriage being a contempt, the Court thereby 
obtained jurisdiction to commit the husband, in consequence 
of his misconduct, until he should make a proper settlement, 
and win not part with that power until that act be done, 
whatever may be the irregularity of the wife’s conduct, which 
may be attributed in some degree to her husband’s conduct in 
procuring such a clandestine marriage. 

With respect to the order, which is usually made upon an 
application for the property of the wife, in case the wife does 
not consent, the terms of it are, that it be referred to the 
Master to inquire, and state to the Court whether any settle- 

( 9 ) 4 Ves. 146. 8ee also Ball v. (r) Ball v. Coutts, 1 Ves. k Bea. 
Montgoneiy. 2 Ves. jun. 101 ; and 802-204. 

WatkyQs v. Watkyns, 2 Atk. 07. 
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ment has been made ; and in muie the Maater shall find (hat Wife's right to 
none has been made, or if any has been ex!ecuted, if he does Settlement^ 
not approve of the same, then (he husband is to be at liberty 
to hty proposals before the Master, and the Master is to state 
the same, with his opinion, to tibie Court (s). Where a reference Where there 
is made to the Master to approve of a proper settlement upon the 
wife out of a particular property, it is always usual to direct 
the Master to have regard to any settlement which the hus- 
band may have made upon the wife aliunde. And as the extent 
of thaprdi^ion out of the particular property in question may 
be affected by any prior settlement made by the husband, ' 
so also in making such provision, regard ought to be had 
to any other property which may have been possessed by the 
husband in right of his wife ; for the adequacy of the prior 
sottlenfient to the equity of the wife, must depend upon the 
amount of the other property possessed in her right (t). The 
usual order in such cases therefore, is, to refer it to the Master 
to approve of a proper settlement upon the wife and children, 

" regard being had to the extent of the wife's fortune, and to 
any settlement which may already have been made upon her/’ 

Where the property of a married woman is a subject of 1“ what ewe* 
equitable cognizance, it is not material whether the aid of the brought by 
Court is sought by the wife, or by the husband or his repre- Cwert. ^ 
sentatives or assignees ; and it is now certain that a feme 
covert may herself file a bill for the purpose of having that to 
which she is entitled secured to her and her family (a). In Lady 
Eubank v. Montolieu^x)^ where a bill was filed by a married 
woman against her husband. Lord Thurlow said that the only 
difiiculty he had was, upon the form of the suit, whether a mar- 
ried woman, by her next friend, could be a plaintiff in this Court ; 
but that with respect to that difficulty, if upon the point of 
law, she was entitled, and there was no way of asserting her 
right against her husband but by bill, that objection he thought 
did not weigh much, and his Lordship ultimately made the 
decree. 

(s) Seton on Dec. 269 ; Hand's (u) Worrall v. Marlar, cited in 

Prac. 217. Mr. Cox's note to Bosvil v, Brandon, 

(t) Green v. Otte, 1 S. & S. 251 ; 1 P. Wms. 469, where the cases on 
Bond V. Simmons, S A tk. 20 ; Elibank this subject are collected. 

V, Montolicu, 6 Ves. 744. (x) 5 Ves. 713. 

l3 
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No doubt, therefore, can be now entertained, that a wife 
may, under such circumstances, be the plaintiff in a suit 
against her husband ; and indeed it seems necessary that in 
all those cases in which her interests are in opposition to the 
rights claimed by her husband, she should be entitled to sue 
as a plaintiff without her husband joining (y) ; for the hus- 
band being the person, or one of the persons complained of, 
the complaint cannot be made by him. In such cases, how- 
ever, it is necessary that the husband should be a substantive 
party to the suit, the mere naming him as the next friend 
of the wife will not be sufficient, and upon this ground, in 
Smyth v. Myers (s), the Court granted a motion made on the 
part of the plaintiff, who had a separate estate, for liberty to 
strike out the name of the husband as next friend, and to 
make him a co-plaintiff. 

1 1 is to be observed here, that where the suit is for a chose 
in action of the wife, the wife’s right to a settlement will 
not be prejudiced by her husband being joined with her, 
because all suits and defences, in this Court, by husband 
and wife jointly, where there is no appearance for the wife by 
guardian, are considered as suits and defences of the husband, 
and the Court therefore will not suffer the money to be paid 
to the husband on the prayer of bis counsel, because it 
knows that the instructions to counsel come from the hus- 
band, who has the power of the suit and defence. In such 
cases, therefore, the Court expects that the wife should attend 
in Court, or before commissioners, and give her consent, before 
it will make an order for payment to the husband (a). And 
upon this principle, where a married woman having a separate 
interest, joins as a co-plaintiff or co-defendant with the hus- 
band, instead of suing by her next friend, or answering sepa- 
rately, the suit or defence, will not prejudice a future claim by 
the wife in respect of her separate interest (&) ; and it has 
been decided, that a suit by a husband and^ wife against the 

(y) Regoes v. Lewes, 1 Ch. Ca. (s) S Mad. 474. 

35; S. C. Nets. 88; and Kirk v. (a) Pawlet v. Delaral, 2 Ves. 
Clark, Free. Ch. 275; Oxenden v. 668-669; vida etUm Mole v. Smith, 
Oxenden, 2 Vern. 408 ; Lawley v. 1 J. & W. 665. 

Halpen, Bunb. 810 ; Lady Blibank (6) Hughes v. Evans, 1 S. & S. 
V. Montolieu, ubi supra. 185. 
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trustees of the wife’s separate property, cannot be pleaded in 
bar to a subsequent suit by her and her next friend, against 
the trustees and her husband, although the relief prayed in 
both suits is the same (c). 

In general, however, where the suit relates to anything for 
the separate* use of the wife, the bill ought to be filed in her 
name by her prochein atny^ otherwise it is her husband’s bill. 
The Court however will, under those circumstances, take care 
of the wife, and order payment to some person for her (cf). 

The effect of joining the husband as co-plaintiff in a bill 
by a wife, respecting her separate estate, is an admission by 
him that it is the separate property of the wife, in as full a 
a manner as he could make such an admission if he were a 
defendant (e). 

As a wife may sue her husband in respect of her separate 
property, so may a husband in a similar case sue his wife (/). 
Such suit, however, can only be in respect of his wife’s sepa- 
rate estate ; for a husband cannot have a discovery of his own 
estate against his wife (g). 

Where it is necessary that a suit respecting the property of 
a married woman should be instituted against her husband, or 
that the husband should be one of the defendants, as the wife 
being under the disability of coverture cannot sue alone, and 
she cannot sue under tlie protection of her husband, she must 
seek other protection, and the bill must be exliibited in her 
name by her next friend (A) ; who is also named as such in 
the bill, as in the case of an infant (i). A bill, however, cannot, 
as in the case of an infant, be instituted by a next friend on 
behalf of a married woman, without her consent, and if a 
suit should be so instituted, upon her affidavit of the matter it 
will* be dismissed 
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For wife’s sepa* 
rate estate. 
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him of wife's 
separate estate. 


In what cases 
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Must be bv her 
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(e) Reeve v.Dalby, a S.&S 464. (t) heid Red. .22. Where the 

(d) Griffith v. Hood, 2 Ves. 452. husband is under any of the dis- 
(s) Smyth e. Myers, S Mad, 474; abilities enumerated in the com- 
vid$ Ryan v. Anderson, ib. 174. mencement of this chapter, in such 
(/) Warner v. Warner, 1 Dick, case the wife b considered as a/etne 
00 ; Ainslie v. Medlicott, 13 Ves. toU, and may sue without the inter- 
206. vention of a next friend. 

(g) Brooks «. Brooks, Free. Cb. (k) Andrews v. Cradock, Free.. 

24. Ch. 876 ; Gilbert Rep. 86, 8.C. 

(h) Griffith V. Hood, 2 Ves. 452. 
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Hie phclmn amy at a martied woman need not be a rela- 
tion, btttdbe must bea person of substance, because be is liable 
to costs (i) t and in this respect there is a materiid difference 
between the prochein amy of a feme covert and of ah infant, 
for any person may file a bill in the name of an inftnt, but the 
suit of a feme covert is substantially her own suit, and her 
next friend is selected by her. In the fonner case, therefore, 
as we have seen (m), the Court does not require that the next 
friend should be a person of substance, because if the friends of 
an infant are poor, the infant might, by such arule, be deprived 
of the opportunity of asserting his right, but^in the case of a 
feme covert f as thp object for which a prochein amy is required 
is that he may be answerable for the costs, the Court ex- 
pects that the person she chooses to fill that office should be 
one who can pay the costs if it should turn out that the 
proceeding is ill-founded ; and it has -even g^ne the length 
of saying, that where the next friend of a married woman 
takes the benefit of an Insolvent Act, it will not suffer the 
cause to proceed till the next friend is changed, or security is 
given for the costs (a). It seems, however, that in the latter 
case the proper motion to be made is, that all proceedings in 
the suit may be stayed until security be given for the costs,” 
and that an application to remove the next friend and appoint 
another in his stead would be improper (o). 

I In the case of Lawley v. Halpen(p)y a feme covert plain- 
tiff was permitted to change her next friend after considerable 
progress had been made in the cause, but the order was only 
made upon condition that the new next friend should enter into 
a recognizance to answer all the costs, as well those which had 
accrued before, as those which would accrue after, his ap- 
pointment. 

In Barlee v. Barlee {q), where the next friend of a married 
woman died pending the suit, the Court ordered, upon the 
application of the defendant, that the bill should be dismissed 
unless a new next friend be named within two months. 

In that case it is also to be observed, that the Court made it 

(l) Anon.J Atk.srO. (o) Ibid. 

( m) p. lOS. 104. Ip) Bunb. 310. 

(h> Bennington r. Alvin. 1 S. & (</) I S. & S. 100, 

S. 204. 
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part of the order^ diet in' case the bill ahouM be dismissed, the 
costs of the defendant should be paid out of the fund in Courts 
which iund had arisen from the rente of the wife’s separate 
estate, which was the subject of litigation; from which it ap- 
pears that the property of a married woman in the hands of the 
Court will be considered liable to the costs of a suit instituted 
by her touching that property. 


If a bill has been filed by a feme sole, and she intermarry 
pending the suit, the proceedings are thereby abated, and 
cannot properly be continued without a bill of revivor. If, 
however, a female plaintiff marries, and afterwards proceeds 
in the suit as a feme sole, the mere want of a bill of revivor 
is not an error for which a decree can be reversed upon a bill of 
review brought by a defendant, because, after a decree made 
in point of right, a matter which may be pleaded in abatement, 
is not an error upon which to ground a bill of review (s). 

It has been determined, that if a female plaintiff marries 
pending a suit, and afterwards before revivor her husband dies, 
a bill of revivor becomes unnecessary, her incapacity to pro- 
secute the suit being* removed; the subsequent proceedings 
ought, however, to be in the name and with the description 
which she has acquired by the marriage (f). 

Where a bill has been filed by a man and his wife touching 
the personal property of the wife, and thehusband dies pending 
the suit, no abatement of the suit takes place, but the wife, 
unless any act has been done which may have the effect of 
depriving her of her right by survivorship, may continue the 
suit without filing a bill of revivor. If, however, she does not 
think proper to proceed with the cause, she will not bo liable 
to the costs already incurred, because a woman cannot be made 
responsible for any act done by her husband during the cover- 
ture; but if she take any step in the cause subsequent to her 


(f) Viscountess Cranbornev.Dal- 
manoy, Nels. R. 85 ; S. C. I Cb. 
K. 2$i. So at law, if a woman sues 
or is sued as sote, and judgment is 
against her as such, though she was 
covert, she shall be estopped, and 


the sheriff shall take advantage of 
the estoppel ; 1 Salk. 310 ; 1 Roll. 
Abr. 869, pi. 50. 

(t) Godbin v. Karl Ferrara, Lord 
R<^. 47, n. 
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^ husband’s death, she will make herself liable to the costs from 
^e be^nning (u). 

A different rule with respect to the right to continue a suit 
instituted by a husband and wife, prevails when the wife dies 
in the life-time of her husband, from that which is acted upon 
when the husband dies in the lifetime of his wife, for in that 
case, although the husband upon the death of his wife becomes 
entitled to all her choses in action^ he does not acquire such 
title by survivorship, but in a new character, and an absolute 
abatement of suit takes place, so that to entitle himself 
to continue it, the husband must first clothe himself with the 
character of her personal representative by taking out admi- 
nistration to her effects, and then proceed to file a bill of 
revivor. And here it is to be observed, that if after the death of 
the wife the husband were to die before the termination of the 
suit, the party to continue the suit would not be the personal 
representative of the husband, although such personal represen- 
tative would be the party entitled to the money ; and it is 
remarkable that in such a case, the Ecclesiastical Court con- 
siders itself bound to grant administration to the next of kin of 
the wife, and not to the personal representative of the hus- 
band (x), although such administrator will be considered in 
equity as a trustee for the representative of the husband. The 
same rule is observed by the Ecclesiastical Courts where the 
husband, having taken out administration to his wife, dies 
before he has administered all her property ; in such case also 
the Ecclesiastical Courts consider themselves bound to com- 
mit die administration de bonis non to the next of kin of the 
wife, and not to the representatives of the husband, although 
they are the parties entitled to the property (y). 

But although it is in general necessary that a husband, after 
the death of his wife, pending a suit instituted by them for the 
recovery of her personal property, should, in order to entitle him 
to proceed with the cause, take out administration to his wife, 
and then file a bill of revivor; yet if any act has been done, 
the effect of which would have been to deprive the wife, in case 
she had outlived her husband, of her right by survivorship, 

(u) Lord Red. 47; vidt etiamt 3 (x) Williams on Executors, 344.910. 
Atk. 720, & Bond v. Simmons, ib. 21. (y) Ibid, 
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and to vest the property in the husband absolutely^ the hus- 
band may, it is apprehended, continue the suit in his individual 
character without taking out administration to his wife. 

In such case, however, it will be necessary, if such act 
has taken place subsequently to the institution of the suit, 
to bring the fact before the Court by means of a supple- 
mental bill, unless it appears upon the proceedings which have 
already taken place in the cause. 

. This distinction renders it important to consider what the 
circumstances are which will have the effect of so altering the 
property as to vest the right to the wife’s personal property 
absolutely in the husband, and entitle him to proceed in a suit 
without assuming the character of her personal representative. 

Upon this subject it is to be observed, that a mere inten- 
tion to alter the property will not have the effect of giving the 
liusband the absolute right in it, and that therefore the mere 
bringing an action at law, or filing a bill in equity, will not 
alter the property, unless there be a judgment or decree for 
payment to the husband alone. 

And so it has been decided, that an appropriation by an 
executrix of so much of the assets of her testator as was 
necessary to discharge a legacy bequeathed to a married 
woman, was not such a change of the property as would 
vest it in the husband ; but it seems, that if a person 
indebted to a married woman or holding money belonging to 
her, pay such money into Court in a cause to which tho husband 
and wife are parties, such payment will be considered as an 
alteration of the property ; for as properly it could only have 
been paid during coverture to the husband, tho circumstance of 
its having been made into Court will not alter the rights of the 
parties, and it will be considered as a payment made to him (2). 
For the same reason, where the jewels of the wife had been 
deposited in Court by the husband under an order, they were 
considered as belonging to the husband’s executors, and not to 
the representative of the wife who had survived, because, 
having been in the possession of the husband, oven a tor» 
tious act could not devest that property and turn it into 
a chose in action (a), much less could a payment into Court 

(«) Packer r. Wyndham, Free. Ch. 412. (a) Ibid. 
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Wife*! right by under an order. And so where a married woman, who wae the 
Sunrivorehip. , ^ , . , , ^ 

y M ..^ conunmitee of the estate and person of her lunatic husband, 

In lunacy. was entitled to etock which was standing in the name of a 
trustee for her, and this stock was by an order made in the 
lunacy transferred into the name of the Accountant-general in 
the matter of the lunacy, and part of it was afterwards sold out 
and applied in payment of costs in the lunacy, Lord Lyndhurst 
held, that the mode in which the stock had been dealt with 
amounted to a reduction into possession by the husband ; be- 
cause as payment by the trustee to the lunatic or to the com- 
mittee, would have been a reduction into possession ; so pay- 
ment into Court to the credit of the lunacy, was equally a re- 
duction into possession for the lunatic $ and upon this ground 
his Lordship refused to grant a petition, presented by the wife 
after the death of the lunatic, praying that the stock might be 
transferred to her, as belonging to her by survivorship (h). 
Seats, where If, however, money paid into Court be carried by order to the 

money is carried joint names of the husband and vdfe, the case will be different, 
to joint account. , i. 

and the wife will not be deprived of her right of survivor- 
ship, in the case of the husband dying before he has procured an 

Transfer to irus- order for the payment of it out of Court' (c) : and it seems that 
tees insufficient. ^ 

a mere payment or transfer of money or stock to trustees for 
the benefit of the wife, will not give the husband the absolute 
right to the money to the exclusion of the wife. 

KfTect of a pro- It appears formerly to have been held that a promissory 

missory note to given to a wife during coverture, became the property 

of the husband absolutely, as the wife could not acquire pro- 
perty during coverture, and upon this principle, Lord Hard- 
wicke, in Lightboume v, Holyday (ef), held, that upon the 
death of the husband in a suit respecting a note of this descrip- 
tion, the suit abated, and in Hodges v. Beverley (c), it was de- 
termined that a note given to a feme covert^ was, upon her 
husband's death, to be considered as his assets. But in Nash v. 
Payment of part Nash(f), Sir Thomas Plumer, V, C. held, that a note given 

to husband m- ^ ^ chose in action of the wife, and survived to her 

sufficient as to 

residue. on the death of her husband, and that the circumstance of the 


(h) I» ri Jenkins, 6 Russ. 183, 13$, n. 

(r) Ibid. (.) Dunb. 188. 

(>0 2 Eq. Ca. Ah. I ; 8 Mad. (/) 2 Mad. 133. 
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husband havings received the interest and part of the capital in 
his lifetime, for which he gave a receipt, did not alter the 

nature of the property,, but that the remainder of the money 

still remained a ckoee in action. 

In the last case a receipt of part of the money by the husband 
was not, as we have seen, held sufficient to alter the nature of 
the property: in the remainder so as to deprive the wife of her 
right to it by survivorship. In general, however, if the hus- 
band, either alone or jointly with his wife, authorize another 
person to receive the property of the wife, whether it be money, 
legacy or other thing, and such person actually obtain it, such 
receipt will change the wife’s interest in the property, and be 
a reduction into possession by tlie husband, l^us, in Doswell 
V. Earle (A), where an executor, with the wife’s consent, had 
paid a legacy, to whidi the wife was entitled upon the 
death of her mother, to the husband, upon his undertaking to 
pay the interest to the mother during her life, and the wife having 
survived her and her husband filed a bill claiming tlie money 
against her husband’s executors, the bill was dismissed. 

The mere proof of a debt due to the wife by the husband under 
a fiat or commission of bankrupt against the debtor, will not 
alter the property of the debt, and it still remains a chose in 
action (i). It seems, however, tliat an award by an arbitrator 
giving money to the husband, to which he was entitled in 
right of his wife, will have the effect of altering the property 
and giving it to the husband absolutely (^). 

With respect to the effect of a judgment at law in altering 
the property of a wife’s chose in action, much depends, as we 
have seen, upon whether the wife is or is not named in tlie 
proceeding. If tlie wife be not a party, (wliich she need not 
be at law, if the right accrued to the wife during coverture,) a 
judgment in an action commenced by the husband will vest 
the property in the husband, so that in the event of the death 
of the husband before execution, the wife would be deprived of 
her right by survivorship (/) ; this, however, will not be tlie 
case if the wife be a party, in which case, if the husband die 

(h) 12 Ves. 473. (1) Oglander Batson, 1 Vern. 

(i) A Qoa. 2 Vern. 707. 396} Garforth v. Bradley, 2 Vcs. 

(fc) Oglander w. Batson, I Vern. 677. 
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ment to husband 
and wife, sur- 
vives to wife. 


after judgment and before execution sued out, the judgment 
will eurvire to her (m). 

Decrees in equity, as we have seen, so far resemble judg- 
ments at law in this respect, that until the money be ordered 
to be paid, or declared to belong to the one or the other, the 
rights of the parties will remain undisturbed; but an order for 
payment of a sum of money to the husband in right of his wife, 
changes the property and vests it in the husband (n). 

Where, however, a decree or order has been made by the 
Court for the payment of a sum of money to the husband and 
wife, and either party dies before payment, the money will 
belong to the survivor. Thus, where a plaintiff and his wife 
brought their bill against an executor for a legacy bequeathed 
to the wife before marriage, and a decree was made that the 
money should be paid to the plaintiffs ; upon a question whether 
the money should go to the wife or to the administratrix of 
the husband, the Court referred it to one of the Judges to cer- 
tify, who gave it as his opinion, that a decree in Chancery for 
money or any other personal thing, being a judgment in equity, 
was of the like nature with, and ought to be governed by the 
same rules as a judgment for a debt or damages at common 
law, and consequently that the interest or benefit of the decree, 
and the money due thereby, ought to go and be to such of 
the parties as should have the right thereto in case it were a 
judgment for debt or damages at common law, according to 
which, if a judgment be had by husband and wife in an action 
brought by them for a debt due to the wife befose marriage, 
and the husband dies after the judgment and before execution 
sued, the debt due on the judgment belongs to the wife, and 
she may sue execution upon the judgment, and not the exe- 
cutor or administrator of the husband (o). This opinion was 
acted upon by the Court in another case, where a man and his 
wife brought their bill to redeem a mortgage of the wife's 
estate, and the defendants put in a plea to the bill, which was 
overruled, for which 5 /• costs were given to the plaintiffs ; 
upon the death of the husband a question arose as to who was 


(oi)Garforth V. Bradley. 2 Ves. 677. (o) Nanney v. Martin. 1 Ch. Rep. 

(n) Heygate v. Annesley. S Bro. 2S9. 

C. C.362. 
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entitled to the costs, and the Lord Chancellor (King^) for some Wife’s ri|lii 
time doubted, and asked the Registrar, but afterwards, taking it - ^ 

to be as a joint judgment for a sum certain, determined that it 
did survive to the wife(|i). Upon the same principle, in Forbes 
V. Phipps where a decree was made that one-sixth of the 
residue to which the wife was entitled, should be paid to her 
and her husband, and the wife died before the money was 
received, it was determined by Lord Northington, that the hus- 
band was entitled to the money, not as administrator to the 
wife, but as survivor under the decree. 


With respect to the effect of an assignment by the husband 
of his wife’s chose in action upon her right of survivorship, it 
is to be observed, that where the chose in action is capable of 
immediate reduction into possession, the wife will, by such an 
assignment, be deprived of her right, but that where it is not 
capable of immediate reduction into possession, as where it is 
in reversion or expectancy, an assignment of it will not bar 
the right which the wife would otherwise have had to possess 
it in the event of her surviving her husband, unless it is ac- 
tually reduced into possession before his death. 

It appears formerly to have been considered that in this re- 
spect there existed a difference been legal and equitable chases 
in action, or, to speak more correctly, between chases in action 
and equitable interests in the nature of chases in action, with 
respect to which latter it appears to have been thought that 
an assignment of them by the husband would, in certain cases, 
without any reduction into possession before his death, have 
the effect of defeating the wife’s right to them by survivorship ; 
and attempts have been made to establish distinctions in this 
respect between assignments for vs^uable consideration and 
assignments without considerStion or by operation of law, the 
former having been considered as barring the right of the 
surviving wife, and the latter as not having that effect. The 
decisions, however, of Sir Thomas Plumer in ^Hornsby v. 
Lee (r), and Purdew v. Jackson (s), have removed all doubts 
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(p) Coppin w. 2 P. Wms. (r) 2 Mad. 21. 
490. («) 1 Russ. 1. 

(f) 1 Eden. 502. 
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Wife's right by upon this subject^ and have shown that no such distinction as 
Survivorship,^ supposed between legal and equitable choses in action, or 
between assignments of the latter for valuable consideration^ 
and voluntary or general assignments, exists. The case of 
Hornsby v. Lee arose upon an assignment by the husband and 
wife of the wife's reversionary interest in certain stock. After 
the assignment the husband took advantage of an Insolvent 
Debtor's Act, and a general assignment was made of his pro- 
perty. The person on whose death the wife was to become 
entitled to the stock, died in the lifetime of the husband and 
wife, and the husband died, before his wife, without having 
done any other act to reduce the stock into possession, where- 
upon the wife filed a bill, praying to have the stock transferred 
to her, and the Vice-Chancellor, Sir Thomas Plumer, made a 
decree in her favour. 

In Purdew v. Jackson, the question again came before the 
same Judge, who after long argument, and a diligent and care- 
ful investigation of all the cases which had occurred upon the 
point, expressed his opinion to remain uncluuiged ; viz* that 
all assignments made by the husband of the wife’s outstanding 
personal chattel, which is not or cannot be reduced into pos- 
session, whether the assignment be in bankruptcy or under 
the Insolvent Act, or to trustees for the payment of debts, or 
to a purchaser for a valuable consideration, pass only the in- 
terest which the husband has subject to the wife's right by sur- 
vivorship (t).’’ 

The decision of Sir Thomas Plumer in the above cases, 
has since received the sanction of Lord Lyndhurst in Hou’- 
net V. Morton and of Sir John Leach in Watson v. 
Dennis (x). In Stamper v. Barker (y), Sir John Leach had 
previously deteniiined that an ali^ignment by the husband and 
wife, in a deed of separation, of a contingent reversionary in- 
terest of the wife in a sum of stock, and of a vested rever- 
sionary interest belonging to the wife of another sum of stock, 
upon trust as to one moiety of each fund to the husband abso- 
lutely, and as to the other to the separate use of the wife 

(t) 1 Russ. TO. (a) 3 Russ, 90. 

(ii) 3 Rus8.6S. (y) 5 Mad. 157. 
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absoluteljr, did not deprive the wife of her title by survivorahip 
to the whole of each fund. 

The rule, however, laid down by Sir Thomas Plumer, that 
all assignments made by the husband of the wife’s out- 
standing personal chattel, which is not or cannot be then 
reduced into possession, pass only the interest which the hus- 
band has, subject to the wife’s legal right of survivorsliip, 
must be considered as applying only to assignments of those 
chattels which are not capable of being immediately reduced 
into possession, and not to assignments for valuable consider- 
ation of choses in action belonging to the wife which at the 
time of the assignment are capable of reduction into posses- 
sion. An assignment of a chose in action of the latter des- 
cription lias, it seems, the effect of barring the wife of her 
riglit of survivorship even though no actual reduction into 
possession takes place before the death of the husband. This 
appears to have been the principle upon which the Court acted 
in Bates v. Dandy (z), and in the Earl of Salisbury v. 
Newton (a) ; and in Johnson v. Johnson (^), which was the 
case of an assignment by the husband for a valuable considera- 
tion of a fund in Court belonging to the wife, Sir Thomas 
Plumer himself said, ‘‘ If it were now a new point, it would 
be difficult to understand how the assignee could be in a better 
situation than the husband himself, for the assignment does 
not reduce it into possession : it still remains a chose in action^ 
and its being a chose in action gives the wife a right by sur- 
vivorship. But it is too late to consider this, for it is decided 
that an assignment for valuable consideration being a dis^ 
position of the property, is sufficient to bar the right of the 
wife surviving.” 

This distinction between the effect of an assignmest upon 
the wife’s right of survivorship, where the chose in action is 
capable of immediate reduction into possession, and where it 
is not, is very clearly expressed by Lord Lyndhurst in Honner 
v. Morton (c), which has been before referred to. His Lord- 
ship is there reported to have said, that at law the choses in 
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(z) 2 Atk. 207 ; sed vide 3 Russ. 520. S.C. ; 3 Russ. 20, n. 
20. 33, notis. {h) 1 Jac. 6c VV. 472-170. 

(a) 1 Eden. 370 ; cited 4 Vcs. (c) 3 Russ. 0.). 
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action of the wife belong to the husband if he reduces them 
into possession ; if he does not reduce them into possession, 
and dies before his wife, they survive to her. When the hus- 
band assigns the chose in action of the wife, one would sup- 
pose, on the first impression, that the assignee would not be 
in a better situation than the assignor, and that he too must 
take some steps towards reducing the subject into possession, 
in order to make his title good against the surviving wife. 
But equity considers the assignment by the husband as amount- 
ing to an agreement that he will reduce the property into pos- 
session ; it likewise considers what a party agrees to do as 
actually done; and therefore, where the husband has the 
power of reducing the property into possession, his assign- 
ment of the chose in action of the wife will be regarded as a 
reduction of it into possession." 

The distinction which has been thus pointed out between tlie 
effect of an assignment by the husband upon a chose in action 
which is capable of 'immediate reduction into possession, and 
one which is not, applies only where the assignment is for 
a valuable consideration, and not to assignments by act of law ; 
thus in Pierce v. Thorneley (rf), where a married woman had 
a vested interest in possession in a legacy, and her husband 
became bankrupt and died, it was decided that the widow, 
and not the assignee, was entitled to the money, because the 
assignment in bankniptcy could not pass to tlie assignee a 
larger right or better title than the husband himself had, 
which was a right to reduce the legacy into possession, which 
was not done in his lifetime ; undin Gaynerv, Wilkinson (e), 
which was the case of a reversionary interest in stock belong- 
ing to the w ife of a bankrupt, wdiich became absolute in the 
lifetime of the husband, wdio nevertheless died in the lifetime 
of the wife before it w^as reduced into possession, the Court 
dismissed a bill filed by the husband’s assignees for the pur- 
pose of recovering the stock. It is, however, to be observed, 
that an assignment under a bankruptcy will pass the whole of 
w'hatcver interest the husband has in the wdfe’s chose in action 
at the time of bankruptcy; and therefore in the case of 


((/) 2 Sim. ICr. 

(0 2 Dick. .191 ; S. C. 1 Ilro. C. C. 50, n. 
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Ripley v. Woods (/), where a man wliose wife was entitled 
to personalty, subject to a life interest in her mother, became 
a bankrupt and obtained his certificate, and afterwards the 
tenant for life died, and then the wife, to whom the husband 
took out administration, the Vice-Chancellor, Sir A. Hart, 
decided that the assignees of the husband were the persons 
entitled to the fund in dispute, because the husband, by the 
marriage, had an incipient right to the chose in action which 
would become vested in his wife if she survived her mother, 
and as that event had happened in the lifetime of the husband , 
it became vested in her, so that the husband could have re- 
duced it into possession : the husband, therefore, had at his 
bankruptcy an incipient right, which was capable of being 
passed by the assignment; and as the events which hap- 
pened would have given the husband the whole interest by 
survivorship in case he had not been a bankrupt, it was held 
that the whole right of the husband vested in the assignees by 
virtue of the assignment, which had given them the right in its 
incipient state. 

It is to be obser>'ed here, that although an assignment by 
the husband of his wife's equitable chose in action^ w^hen such 
chose in action is capable of immediate reduction into pos- 
session, will have the effect of depriving the wife of her right 
to it in the event of her surviving her husband, such an assign- 
ment will not deprive the wife of her equitable right to a set- 
tlement out of it, where the property is the subject of litigation 
in a Court of Equity. The distinctions upon this subject have 
been already pointed out(^) ; it will bo sufficient, therefore, 
in tliis place, merely to draw the reader's attention to the fact, 
that generally in such a case the assignee of a wife's equitable 
chose in action, even where the assignment has been for a valu- 
able consideration, w’ill not, any more than the husband himself, 
be permitted to receive it out of Court unless the wife, upon 
being examined apart, consent to w'aive her right to a settle- 
ment out of it. 

But even the wufe’s concurrence in an assignment by her 
husband during coverture, will not have the effect of depriving 
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her of her rij^ht by survivorship in cases where an assignment 
by her husband alone would not have that consequence. This 
was decided in the case of Stamper v. Barker (h)y before re- 
ferred t,o ; and it appears from the same case, that where a 
feme covert is an infant, the circumstance of her father being 
party to the deed will not alter the interest of the wife, for 
although it is true that the law of this Court permits a father 
or guardian of a female infant to contract before marriage on 
her part with her intended husband as to her personal estate, 
because otherwise it would become his property, and as to her 
jointure, because her benefit and the convenience of families 
requires it, there is no principle or authority for stating that 
after marriage a parent or guardian can bind the interest of 
an infant feme covert (t). 

The rule that the concurrence of the wife in an assignment 
of her reversionary chose in action will not deprive her of her 
right by survivorship, will not be affected by the circum- 
stance of the wife’s consent having been given in Court, 
upon examination apart from her husband. This point was 
discussed in Woollands v. Crowcher{k)y before Sir William 
Grant. In that case the wife was entitled under a will to a 
reversionary interest for life in certain stocks belonging to 
the testator, and she, together with her husband, contracted 
to sell her reversionary interest to the defendant, who objected 
to complete the purchase without the consent of the wife in 
Court;* upon which the bill was filed for a specific per- 
formance. The Master of the Rolls expressed a doubt whether 
this was a proper case for taking the consent of the wife. 
“ The ordinary occasion for that is where the husband applies 
to have paid to him money that belongs presently and imme- 
diately to his wife. Her equity is, not to prevent his receipt 
of it (for it belongs to him), but to have a settlement, and the 
Court requires her consent to the payment to him without a 
settlement. But in this instance the object is not to bar her 
equity to have a settlement, but to bar her right to the sur- 
vivorahip, for upon his death it belongs to her entirely. She 


(h') Uhi supra, rule eliam Duke (i) 5 Mad. 157. 
of Chnndos r. Talbot, 2 1*. Wins, (h) 12 Ves. 175. 
002 . 
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is giving up, not her equity only, but her entire right by sur- 
vivorship. That is not the case in which the Court takes her 
consent. If the husband has a right to convey, let him exer- 
cise his right ; but why this Court should join and aid him for 
that purpose, 1 do not know.*’ It is true that in the same case, 
Sir William Grant afterwards took the consent of the wife, 
but it was taken only de bene esse^ so as not to prejudice the 
question in the event of her being the survivor. It should 
also be observed, that in two cases before Lord Alvanloy, 
Hewitt V. Crowchery and Gregg v. Crowchery cited in 
Woollands v. Crowcher (/), and in Howard v. Damiani (m), 
before Sir William Grant, the consent of the wife seems to 
have been taken ; but, as was observed by Lord Lyndhurst 
upon these cases, in his judgment in Honner v. Morton (n), wo 
know nothing of what was said before Lord Alvanley, so that 
no reliance can be placed on those cases. Neither can any 
reliance be placed on Howard v. Damianiy which was a mere 
order by consent. It may be observed in this place, that in 
Richards v. Chambers (o). Sir William Grant determined that 
there was no Jurisdiction in a Court of Equity to direct, with 
the consent of a married woman taken upon examination, a 
transfer to her husband of personal property settled in tnist 
for her absolutely in case she should survive him ; and the 
same opinion appears to have been entertained by Sir John 
Leach, V.C., in Pickard v. Roberts {p). 

With respect to the effect of a release by the husband in de- 
priving a wife of her right by survivorship to her choses in action 
not reduced into possession during the lifetime of the husband, 
it seems that a husband after marriage may release debts due 
to the wife before marriage, and also legacies absolutely given 
to her {q ) ; he may also release her interest under the statute 
of distribution, and the like ; and these acts may be done by 
him although he and his wife be divorced d mensa et thorOy 
because the marriage still subsists (r). 

It has been argued, upon the authority of a dictum of Lord 
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(q) Gilb.£q.R.88i 2Roll. Llcp. 
134. 

(r) Stephens v. Totty, Noy. 45 , 
Cro. Eliz. U08. 
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IVife’s right by Ju Qaqe v. Acton (s), that where the wife has any 
^ v ^ right or duty which by possibility may happen to accrue dur- 

ing the marriage, the husband may release or discharge it/' 
that the release by the husband of a reversionary interest of 
the wife would have the effect of barring her right by sur- 
vivorship. This point has, however, been ably considered both 
by Sir Thomas Plumer, in Purdew v. Jackson (t)y and by 
Lord Lyndhurst, in Homier v. Morton (u) ; and according to 
the opinion of the former, although all the authorities upon 
this subject are not perhaps easily reconcileable with each 
other, thus much seems to be clear, that if the wife’s in 
action is in contingency, depending on the event of survivor- 
ship, the husband may release his own rig^it, but he cannot 
bar or release her’s and in Honner v. Morton ^ Lord Lynd- 
hurst observes, Whether the dictum (of Lord Holt, in Gage 
V. Acton) be or be not accurately reported, I will not under- 
take to say, but in the judgment in which it occurs, Lord Holt 
differed from the rest of the Court, and the decision was con- 
trary to his opinion. From the decision there was an appeal, 
which was afterwards abandoned. Lord Kenyon, when the 
case was cited before him, pronounced the opinion there deli- 
vered by Lord Holt, to be ‘ as repugnant to the rules of Law 
as of Equity ’ (or). Lord Holt, according to the report in Ray- 
mond, cites Lampefe case, but Lampet'e case does not sup- 
port the position in the unqualified way in whicli he states it. 
Suppose the husband could release the wife’s possibility at 
Law, 1 do not see how it follows that he can therefore assign 
it in equity. Admit the position that he can release it at law 
to bo incontrovertible, he cannot make his own title perfect 
unless he reduces it into possession ; why thci*eforo should he 
bo able to assign it in equity, and give another a title wliich 
he has not himself.” 

It is to be observed, that the rules 'which have been above 
laid down, apply to those interests of the wife which are of a 
strictly personal nature ; with respect to those interests which 
fall under the description of chattels real, distinctions exist 

(s) 1 Salk. 327 ; 1 Lord Kay. 513. (m) 3 Kiiss. 65. 

CO 1 liuss. 1. (a) 4 T. R. 3»5. 
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with respect to the effect of an assignment of a husband in 
barring his wife of her right in them by survivorship ; which 
distinctions are important with reference to the question of 
abatement, and to other points incidental to suits in equity 
relating to property of that description. ^ 

Tlie interest which the law gives to the husband in the 
chattels real which a wife has or may be possessed of during 
marriage, is a qualified title, being merely an interest in right 
of his wife, with a power of alienation during coverture (?/) ; 
so that if he do not dispose of his wife’s terms for years or 
other real chattels in his lifetime, her right by survivorship 
will not be defeated; if, Iiowever, he do not alien them, and 
he survive his wife, the law gives them to him, not as repre- 
senting the wife, but as a marital right. Thus if a feme covert 
has a term for years, and dies, the lease is the husband’s, 
and he may maintain ejectment witliout taking out letters of 
administration ( 2 ) ; and if a wife, tenant for a term of years 
of a copyhold, marries and dies before the term is expired, 
the husband shall continue without any new admission or 
fine (a). These rules equally apply where the interest of the 
wife in the chattel is only equitable ; thus where a term of 
years determinable upon lives was assigned to trustees in 
trust for a woman who married and died, upon a question 
w'hcther this trust w’cnt to the husband, who survived, or to 
the wife’s administrator, it w^as held clearly that the trust of 
a term, as well as the term itself, survived to the husband, and 
that he need not take out administration (6) ; and so, as we 
have seen in the last case (c), if a man assign over the trust 
of a tenn wdiich he has in right of his wife, this shall prevail 
against the wife though she survives. This do<- trine, as far 
as regards the trust of a term assigned to a trustee for a wdfe 
before marriage, appears to have been first laid down by the House 
of Lords on appeal in Sir Turner b case((f), which, from the 

(y) In a marginal abstract, 9 Mod. (a) Earl of Bath v. Abney, 1 Dick. 
104, it is said, that a wife being pos- 200, arg. 

scssed of a term of years, and having (h) Pale v.Michell, 2 Eq. Ca* Ab. 
married an alien, the marriage is not 138, pi. 4. 

a gift in law of the term. (c) Packer v. Wyndhain, Sanders 

V. Pa^, 3 Ch. Hep. 223 ; Pitt r. 

(*) Pale V. Michell, 2 Eq. Ca. Hunt, 1 Vern. 18 ; 2 Cha. Ca. 73. 
Ab. p. 138 ; PI. 4, n. («). (d) 1 Vern. 7, S. P. 
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report of the subsequent case of Pett v. Hunt^ appears to have 
excited the surprise of the Lord Chancellor (Lord Nottingham)^ 
who, however, after some hesitation, said he must be concluded 
by the Lords* judgment, and decreed accordingly. The ground 
of the decision in Sir E, Tumer'% case appears to have been 
this, that as the husband can at law dispose of a term for 
years, so he may dispose of the trust of a term in Equity, because 
the same rule of property must prevail in Equity as well as at 
Law (e), and this has ever since been considered as the law of 
the Court (/). Upon the same principle it has been held, that 
even where the term had been assigpaed to trustees for the 
separate use of the wife by her first husband, the second hus- 
band may sell or dispose of it, though he has made no provision 
for his wife {g). In Walter v. Saunders (Zt), a distinction was 
attempted to bo drawn in argument between a term in trust to 
raise money for a woman, and a trust of the term itself for the 
woman, but the Master of the Rolls determined that no such 
distinction could be taken (t). It has also been held, that if 
the wife has a judgment, and it is extended upon an elegit, 
the husband may assign it without consideration. So, if a 
judgment be given in trust for ufeme sole who marries, and, 
by consent of her trustees, is in possession of the land ex- 
tended, the husband may assign over the extended interest ; 
and by the same reason, if a feme has a decree to hold and 
enjoy lands until a debt due to her is paid, and she is in pos* 
session of the land under this decree and marries, the husband 
may assign it without any consideration, for it is in the nature 
of an extent (^). It seems also to be settled, that a husband 
may also assign his wife’s mortgage in fee as well as her 
mortgage for a term (/), though the contrary appears to have 
been considered as law in Packer v. Wyndham (m). 

It is to be observed, that although the husband is considered 
entitled to assign the trust of a term or other real chattel 

(•) Per Lord Hardwickc, in Jew- (i) Vide etiam Packer v. Wyndham, 
son V. IVloulson, 2 Aik. 4I7.'421. ubi sujrra. 

(J) Bates V. Dandy, 2 Atk. 207 ; (k) Lord Carteret «. Paschal], 

Incledon u. Northcotc, 2 Atk. 430. 3 P. >Vms. 200. 

(g) Tudor V. Saniyne, 2 Vern. (1) Bates v. Dandy, 2 Atk. 207 ; 

Bosvil V. Brander, 1 P. Wms. 459. 
(k) 1 Ca. Ab. 5S, pi. 5. (m) Vbi Aupra. 
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created for the benefit of his wfe, yet where a term or chattel Wife’s right by 
real has been assigned in trust for a feme with the privity > 
or consent of her husband, then without doubt he cannot dis- Sena when a 
pose of it (n), A fortiori he may not if he make a lease or *^ears°or*other**^ 
term of years for the benefit of his wife (o). And where chattel has been 
a term was raised out of the wife’s inheritance, and vested in J* fj, 
trustees for purposes which were satisfied, and subject thereto for benefit of lus 
the benefit of the wife, her executors, administrators and assigns, 
it was held, that the particular purpose being served for which the 
term was raised, the trust did not go to the husband, who was 
the administrator of the wife, but followed the inheritance {p). 

From this it may be inferred, that the assignment of the trust 
of such a term by the husband in the lifetime of the wife, 

Avould not affect the wife’s interest in it by survivorship. 

In an anonymous case which occurs in 9 Modem Reports (^), 
it appears that a feme cooert^ but who had been divorced 
i mensa et thoro^ and had alimony allowed to support her, 
applied to the Court to restrain her husband from proceeding to 
sell a term of years of which she was possessed before her mar- 
riage, and that the Court at first refused the injunction, because 
the separation d mensa et thoro did not destroy the marriage, 
and during the time the marriage continued, the husband had 
the same power to dispose of the term which ho had in right of 
his wife, as he would have had if it had been in his own right ; 
but afterwards, upon counsel still pressing for an injunction, in 
order that the merits of the cause might come before the Court, 
and insisting very much upon the hardship of the case, the Court 
granted it, on the ground that though the marriage continues 
notwithstanding the divorce, yet under such circumstances the 
husband docs nothing in his capacity of husband, nor the wife in 
that of wife. It is to be remarked, however, that this was merely 
an interlocutory order to prevent the term being parted with 

(n) Sir E. Turner’s case, 1 Vcm, (u) Wicke’s case, Scacc. Pasc- 
7 ; Vide etiam Bosvil o. Brander, 8 Jac. cited 1 Vern. 7, Ed. Raitiiby, 

1 P. Wms. 458; Pitt v. Hunt, 1 noiu, 

V^crn. 18, where Lord Nottingham, (p) Best v. Slampford, aFreem. 
however, said, tliat to prevent a bus- 288 ; S.C. 2 Vern. 520 ; Prec. Ch. 
band, ho must bo a party to the as- 252. 
signmont. {q) 9 Mod. 43. 
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by the husband till the question should be properly discussed, 
and it does not appear that any further proceeding were ever 
had in the cause. 

It seems that an absolute transfer or assignment by the 
husband of his wife’s term of years or other chattel real is not 
requisite to deprive the wife of her survivorship, but that since 
an agreement to do an act is considered in Equity the same 
as if the act were done, so if the husband agree or covenant 
to dispose of his wife’s tenn of years, such covenant will be 
enforced although he dies in her lifetime (r). 

The power wliich the law gives the husband to alien the 
whole interest of his wife in her chattels real, necessarily 
authorizes him to dispose of it in part ; if, therefore, the hus- 
band be possessed of a term of years in right of his wife or 
jointly with her, and demise it for a less term, reserving rent, 
and dies, such demise or under-lease will be good against her 
although she survive him, but the residue of tlio original term 
will belong to her as undisposed of by her husband (0* 

So also if the husband alien the whole of the term of which 
lie is possessed in right of his wife, upon condition that the 
grantee pay a sum of money to his exccutora, and then dies, and 
the condition is broken, upon which his executors enter upon 
the lands, this disposition by the husband will be sufficient 
to bar tlie wife of her interest in the term, it having been 
wholly disposed of by him during his life, and vested in tlie 
grantee (t). 

It seems, however, that if the condition had been so framed 
that it might have been broken in the husband’s lifetime, and 
he had entered for the breach, "and had then died before his 
wife without making any disposition of the term, she would be 
entitled to it by survivorship, because the husband, by re-entry 
for a breach of the condition, was returned to the same right 
and interest in the tenn as he was possessed of at the time of 
the grant, viz. in right of his wife (u), 

(r) Bates v. Dandy, 'tibi supra ; Co. Lit. 46, b. 
vide etiam Head v. Cragh, 9 Mod. 13 ; (t) Co. Lit. 46. b. 

Shannock v. Bradstreet, 1 Sch. & Lef. (u) Vide Watts v. Thomas. 2 P. 

62. Wms. 364-360. 

(«) Syin’s Cases, Cro. Eliz. 33 ; 
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In cases of assignments by the husband of his wife’s chat- 
tels real, the wife will be equally barred of her survivorship 
whether the assignment be for a valuable, or without any con- 
sideration (a;) ; but it is to be observed that there is a great 
distinction where the disposition is of the whole or part of 
the property, and where it is only a collateral grant of some- 
thing out of it ; for although if a husband pledge a term of 
years of his wife for a debt, and either assign or agree to 
assign all or part of such term to the creditor, tlie transaction 
will bind the wife (y) ; yet if the transaction be collateral to, 
and do not change the property in the term, as in tha grant 
of a rent out of it, then if the wife survive the husband, her 
right being paramount, and her interest in the chattel not hav- 
ing been displaced, she will be entitled to the term discharged 
from tlie rent (2). 

In regard to the right of the husband’s executors or his 
surviving wife to rents reserved upon under-leases of her 
chattels real, and to the arrears of rents due at the husband s 
death, there is a difference of opinion in the books, which may 
probably be reconciled by attending to the manner in which 
the rents were reserved. Accordingly, if tho husband alone 
grant an under-lease of his wife’s term of years, reserving a 
rent, tliat would bo a good demise, and bind the wife as long 
as the sub-demise continued ; tlie husband’s executors, thcre- 


Wife's right by 
Survivorship, 

I y M I I 
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fore, would, as it is presumed, be entitled not only to the sub- 
sequent accruing rents, but to the arrears due at Ids death (a). 
And it would seem that the principle of the last case would 
entitle the executors, to the exclusion of tho surviving wdfe, 
to subsequent rents and all arrears at the husband’s dcatli, 
although the wife was a party to the under-lease, provided the 
rent were reserved to the husband only, because the effect of 
the sub-demise and reservation was an absolute disposition 
pro tanto of the wife’s original term which she could not avoid, 
and the rent was the sole and absolute property of the hus- 


(s) Lord Carteret v. Paschal, (a) 1 Roll. Abr. 344, 345 ; Co. 
3 P. Wms. 197. Idtt. 46, b. ; 2 Lev. 100 j 3 Kebb. 

(v) Rates V. Dandy, uhi sup. 300. 

(i) Co. Lit. lb 1, b. 
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Wife’s right by band. But if in the last case the rent had been reserved 
" ^ ' the husband to himself and wife, then as their interests in the 

term granted and the rent reserved were joint and entire, it is 
conceived that the wife, upon surviving her husband, would be 
entitled to the future rents, and that she would be equally 
entitled to tho arrears of rent at her husband’s death, because 
they remaining in action, and being due in respect of the joint 
interest of the husband and wife in the term, w'ould, with 
their principal the term, survive to the wife (^). 

(b) 4 Vin. Abr. (d.a.) 117. 
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CHAP. IV. 

OF THE PERSONS AGAINST WHOM A SUIT MAY BE INSTITUTED. 


Sect. I. 

Who may be Defendants to a Suit. 

Having pointed out the persons who are capable of insti- 
tuting suits in equity, and considered the peculiarities of 
practice applicable to each description of parties complainant, 
we come now to the consideration of the persons against whom 
suits may bo commenced and carried on, and the practice of 
the Court as applicable to them. 

A bill in equity may bo exhibited against all bodies politic 
and corporate, and all other persons whatsoever, who are in any 
way interested in the subject-matter in litigation, except only 
the King and Queen consort and the heir apparent, whose pre- 
rogatives prevent their being sued in their own names, though 
they may in certain cases, as we shall see presently, be sued 
by their respective Attornies or Solicitors-general. 

But although all persons are subject to be sued in equity, 
there are some individuals whose rights and interests are so 
mixed up and blended with that of others, that a bill cannot be 
brought against them unless such other persons arc joined with 
them as co-defendants ; and there arc other individuals who, 
although their interests are distinct and independent, so that 
they may be sued alone upon the record, are yet incapable, 
from the want of maturity or weakness of their intellectual fa- 
culties, of conducting their own defence, and must therefore ap- 
ply for and obtain the assistance of others to do it on their behalf. 

In the first class are included married women, whose hus- 
bands must be joined with them as co-defendants upon the 
record, and persons who have been found idiots or lunatic, 
whose committees must be made co-defendants with the per- 
sons whose property is entrusted to their care (a). 
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(a) Lord Red. 23. 
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Under the second head are comprised infants, and all per* 
sons who although they have not been found idiots or lunatics 
by inquisition, are nevertheless of such weak intellects as to 
be ineffable of conducting a defence by themselves, in both 
which cases the Court will appoint guardians for the purpose 
of conducting the defence on their behalf. 

There is another class of persons, who altliough they are 
under no personal disability which prevents their being made 
amenable to the jurisdiction of the Courts, yet from the cir- 
cumstance of their property being vested in others, either per- 
manently or temporarily, are not only incapable of being made 
defendants alone, but, as long as the disability under which 
they labour continues, ought not to be parties to the record at 
all. In this class are included bankrupts, insolvent debtors, 
outlaws, and persons attainted or convicted of treason or 
felony. 

In the present chapter the reader’s attention will first be 
directed to the cases in which the Attorney or Solicitor-general, 
either of the King or Queen consort, or of the Duke of Corn- 
wall, can be made defendants to a suit, and then to the rules of 
practice affecting corporations either aggregate or sole, when 
made defendants on the record ; in connexion with which will 
be noticed the practice applicable to particular corporate bodies, 
viz. the Bank of England, East India Company and South Sea 
Company, who from the peculiarity of their situation as trus- 
tees for the public of certain stocks or funds, the management 
of which has been committed to their care, have been the 
subject of certain rules and regulations which are not appli- 
cable to other corporations. 

The reader’s attention will then be called to the rules of 
practice applicable to the several classes of persons above 
pointed out, and then to the method of defending a suit in formd 
pauperis. And lastly, w'ill be pointed out the consequences 
arising from a person who is a necessary party to a suit, being 
out of the jurisdiction of the Court, and the various regu- 
lations from time to time adopted by the Court, or enacted by 
the Legislature, for the purpose of obviating the inconvenience 
arising’from that circumstance to tlie other litigating parties. 
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Sect. II . 

The King's Attorney -general. 

Although the King’s Attorney-general, as representing Inwhatcasci 
the interest of the Crown, may, in certain cases, which will be ^ 

presently pointed out, be made a defendant to a bill in equity, ^ 

yet this is to be understood as only applicable to cases in 
which the interest of the Crown is not immediately con- 
cerned ; for where the rights of the Crown are immediately in Not where the 
question, as in cases in which he is in actual possession of the Crown^nre*^ 
property in dispute, or where any title is vested in the King immetiiauly in 
which the suit seeks to divest, a bill will not in general lie, *1“®*^®“* 
but the party claiming must apply for relief to the King him- 
himself by petition of right (a). 

A petition of right to the King is in the nature of an action 
against a subject in which the petitioner sets out his right to that 
which is demanded by him, and prays the King to do him 
right and justice, and upon a duo and lawful trial of his right 
and title, to make him restitution. It is called a petition of 
right, because the King is bound of right to answer it, and to 
let the matter therein contained be determined in a legal way, 
in like manner as causes between subject and subject. This 
petition is to bo determined in Chancery, and the method is 
this (c) ; the petition is presented to the King who subscribes it 
with these words, ‘‘ soil droit fait alpartie,*^ i. c, let right be 
done to the party ; and thereupon^it is delivered to the Chan- 
cellor, i 7 i forma juris exequend: i. e. to be executed according 
to law, and directions are given that the Attorney-general should 
be made a party to the suit (d). 

But, although, in general, a bill cannot be filed against the Except in ccr- 
Attorney-general for the purpose of enforcing equitable rights of 

against the direct interests of the Crown, yet in certain cases Excheciucr. 

(fl) Reeve «. Attorney-general, Legal Judic. in Chancery, stated 
cited 1 Ves. 445, 446. Legal Judic. 18. 

in Chancery, stated 18. (d) Iledesd* Tr. Ch. PI. 30, 31. 

(c) Coke*s Entries, 410 a, 422 b; 
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bills will be entertained on the Equity side of the Court of Ex- 
chequer, as a Court of Revenue, against the Attorney-general, 
as representing the King, for the purpose of establishing claims 
against the estates or revenues of the Crown, which in the Court 
of Chancery or other Courts, could not have been instituted with- 
out proceeding in the first instance by petition of right. Thus, 
in the case of Lutwich v. The Attorney-general, mentioned 
by Lord Hardwicke in Peeve v. The Attorney -general (e), 
where Mr. Lutwich had a mortgage in fee on Sir William Per- 
kin’s estate, who was ditainted, and brought his bill to foreclose, 
making the Attorney-general a party, the Court of Exchequer, 
although they would not decree a foreclosure against the Crown, 
granted relief by directing that the mortgagee should hold and 
enjoy till the Crown thought proper to redeem the estate. So 
also in Casberd v. The Attorney -general (/), the Court re- 
lieved an equitable mortgagee of lands, which had bden seized 
under an extent ; and it is to be observed, that in the case of 
Reeve v. Attorney -general {g), Lord Hardwicke appeared to 
think, that although in the Court of Chancery he was obliged 
to dismiss the bill, yet that the Court of Exchequer might have 
granted the relief sought, namely, the performance of a trust 
against the Crown, where the trust estate had devolved upon 
the King, in consequence of the death of the surviving trus- 
tee without heirs (A). 

Tliere is another class of suits which may be noticed here, 
against the Attorney-general, which have been frequently insti- 
tuted on the Equity side of the Court of Exchequer, as a Court 
of Revenue ; viz. suits for ^the purpose of relieving account- 
ants to the Crown against the decisions of the Commission- 
ers for auditing the Public Accounts, under the 25 Geo. 3, 
c. 52. 

It has now been fully decided, that when public accountants 
have reason to be dissatisfied with the determination of such 
Commissioners, either in disallowing their articles of discharge 

(«) 2 Atk. 223. 

if) 6 Price, 411. 

\g) Ubi supra, 

(h) Vid9 ilix i>. The Attorney- 


general, Hardres, 176; vide etiam, 
Pawlett V. Attorney-general, Hardres, 
46.1. 
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or in imposing surchaiges, they must proceed in the Equity In what oases 
side of the Exchequer,, against the Attorney-general, and liefenSant* 

not against the Commissioners; and that the proper mode ' 

of proceeding in such cases is by bill only, and not by motion 
or petition (t). It has also been held, that the statutes pro- 5^^ 

▼iding for the relief of accountants to the Crown, are not con- ceeil during the 
fined to cases where the accountant has actually been sued or Jccounts?^ 
impleaded, but that he may proceed immediately, even during 
the passing of his accounts, by bill in equity, as it wore guia 
timet (h). 

It is to be observed, that where an accountant to the Crown Attorncy-gcnc- 
seeks relief in the Court of Exchequer by means of a bill not pro- 
against the Attorney-general, the Attorney-general cannot, if discovery, if 
the accountant is entitled to relief, protect himself by demur- 
rer from making the discovery sought by the bill, and that in 
a very recent case such a demurrer has been over-ruled (Z). 

In that case the Attorney- general had filed an information in 
the Court of Exchequer, against an army agent, for an account 
of his dealings with the War-office, upon which the defendant 
filed a cross bill against the Attorney-general and the Secretary 
at War, alleging that certain transactions had taken place 
between him and the War-office which amounted to a settle- 
ment of accounts, and praying a qnietuSy &c. To this bill the 
Attorney-general and Secretary at War put in general demur- 
rers, alleging as the cause of demurrer, “ that it appeared 
by the bill that they were sued as officers of his Majesty's 
Government, acting for and on behalf of His Majesty, and 
concerning matters arising out of and within their duty and 
employment as such public officers, and not in any manner in 
their private character as individuals, &c.” On the argument 
of the demurrer, it was alleged on the part of the Attorney- 
general, that the plaintiff in the cross bill was not entitled to the 
relief he prayed, and it was strongly urged that not being en- 
titled to the relief, ho was not entitled 'to tlie discovery; but 
the Lord Chief Baron (Lord Abinger) held, that although the 

(i) Colebrooke v. Attorney-general, (k) Colebrooke v. Attorney-general, 

7 Pri.146 ; Crawford v. Attorney een. ubi tupra, 

ibid. 1 ; Ex parte Colebrooke, 7 Pri. (0 Dean v. Attorney-general, 

87 ; Ex parfe Durrand, 3 Anst. 743, 1 Younge fie Collycr, 207. 

N 
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plaintiff was not entitled to the specific relief prayed, yet that, 
inasmuch as taking the facts stated in the bill to be true, 
they amounted to a clear defence to the information exhibited 
against him by the Attorney-general, he was entitled to this 
sort of relief, namely, to have the benefit of the discovery for 
the purpose of adducing those facts before the Court in a spe- 
cific and distinct form, when both the causes should come on 
together. His lordship further said, he was not prepared to 
say that a bill of discovery ever had or ever could be filed 
against the Attorney-general, for a discovery of facts that could 
be neither in his personal nor in his oilicial knowledge, or that 
the Crown would be bound, through the medium of the Attor- 
ney-general, to make that discovery ; but at the same time 
it had been the practice, which he hoped never would be dis- 
continued, for the ofiicers of the Crown to throw no difficulty 
in the way of any proceeding for the purpose of bringing mat- 
ters before a court of justice, where any real point that required 
judicial decision had occurred. 

In cases in which the rights of the Crown are not imme- 
diately concerned, that is, where the Crown is not in posses- 
sion, or a title vested in it is not sought to be impeached, but 
its rights are only incidentally involved in the suit, it has 
generally been considered that the King’s Attorney-general 
may be made a party in respect of those rights, whether the 
suit be in the Exchequer or in the Court of Chancery, or in 
any other Court of equity (m). Thus, where in a litigation 
between the parties, a question may arise whether the King is. 
not the party entitled instead of the individuals litigating, it is 
usual to make the Attorney-general a party to the suit, and 
this whether any claim has been set up by the Crown or not. 
Indeed it seems that in all cases of such description, in which 
any right appears to be in the Crown, or the interests of the 
Crown may be in any way affected, the Court will refuse to 
proceed without the Attorney-general, unless it is clear the 
result will be for the benefit of the Crown (n), or at least that 
it will not be in disaffirmance or derogation of its interests (o). 

(w) Lord Red. 21. Stafford ». Earl of Anglesey, 

(n) Ilovcoden v. Lord Anncsley, Hardr. 181. 

2 Sch. & L. 018. 
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Thus in Birchv, Wastall(p\ and in Hayward w. Fry ( 7 ), 
where, In consequence of the outlawry of the defendants, it 
was held that all the defendants* interest was forfeited to the 
Crown, the Court directed the plaintiff to obtain a grant of it 
from the Exchequer, and to make the Attorney-general a 
party to the suit. In Burgess v. Wheats (r), Lord Hiirdwicke 
directed the case to stand over, in order that the Attorney- 
general might be made a party ; and in Pen y. Lord Balti- 
more's)^ which was a suit for the execution of articles relating 
to the boundaries of two provinces in America, held under 
lettters patent from the King, the cause was ordered to stand 
over for the same purpose. In like manner in Hovenden v. Lord 
Annesley (0, in which the parties claimed under two distinct 
grants from the Crown, each reserving a rent but of different 
amounts, it was held that inasmuch as the rights of the Crown 
were concerned, the Attorney-general ought to be before tho 
Court (m). In Barclay v. Russell (x), the Lord Chancellor (I^rd 
Loughborough) dismissed the bill, because a title appeared 
upon the record for the Crown, although no claim had been 
made on its behalf. In that case the question arose as to tho 
right to a sum of Bank stock which had been purchased by the 
government of the province of Maryland before the Ameri- 
can war, and vested in the names of trustees for the discharge 
of certain bills, in respect of which no claim was ever made. 
After the peace by which tho independence of the American 
colonies was acknowledged, a bill was filed by certain persons 
who claimed the stock under an assignment by the new go\^rn- 
ment of the State of Maryland, in opposition to which, clahiis 
were set up by the surviving trustee, who, as there were no claims 
under the bills for the payment of which the trust had boon 
created, insisted upon being beneficially entitled to the whole 
fund; a claim was also made by the proprietary under the old 
government, .who insisted on a lien upon the stock, in conse- 
quence of the confiscation of their property, which took place 

(p) 1 P.Wms. 445. (t) 2 Sch. fit L. 610. 

(g) Ibid. 446; and vide Rex ti. (u) Hovenden v. Lord Annesley, 
Fowler, 13unb. 38. 2 Scb. & L. 617. 

(r) 1 Eden. 181. (x) 3 Ves. 436. 

(s) 1 Ves. 441. 
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during the war by the authority of the then legislaturei of the 
province, in consequence of the trustees having refused to 
transfer the stock according to the provisions of an Act of that 
Legislature. The Court, however, upon the hearing, was of 
opinion that none of these parties had any claim upon the 
stock, and that it was a trust without any specific purpose to 
which it could be applied, the consequence of which was, 
that it was for the King to appoint for what purpose the 
stock should be applied. Upon the same principle, in Bol- 
der V. The Bank of England Lord Eldon refused to order 

the dividends, wliich had been received before the filing of tho 
bill, of stock purchased by the old government of Switzer- 
land, to be paid into Court by the trustees, on the application 
of the new government which had not been recognized by 
the government of this country, until the Attorney-general 
was made a party to the suit. But although, in cases where 
a title in the Crown appears upon the record, the Court will 
not make a decree unless the Attorney-general is a party to 
the suit, yet it seems that tho circumstance of its appearing by 
the record that tlie plaintiff has been convicted of man- 
slaughter, and that a commission of attainder has been issued, 
will not support a plea for not making the Attorney-general 
a party, because an inquisition of attainder is only to inform, 
and docs not entitle the Crown to any right (z). It seems, 
however, that in this respect an inquisition of attainder differs 
from a commission to enquire whether a person under whom 
the^laintiff claims was an alien, the fonner being only for 
th^ sake of informing the Crown, but the latter to entitle (a). 

The necessity of making the Attorney-general a party, is 
not confined to those cases in which the interests of the 
Crown in its own right are concerned, but it extends also to 
' cases in which the King is considered as the protector of the 
rights of others. Thus, as we have seen before, the grantee 
of a chose in action from the Crown may either institute pro- 
ceedings in the name of the Attorney-general, or in his own 
name, making the Attorney-general a defendant to the suit ; 
and so in suits in which the Crown may be interested in its 


(y) 10 Ves 852. (s) Burk r. Brown, 2 Atk. 399. (a) Ibid. 
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character of protector of tho rights of others, the Attorney- 
general should be made a party. Thus, the Attorney-general 
is a necessary party to all suits where the subject-matter is 
cither wholly or in part money appropriated for general chari- 
table purposes, because the King as parens is supposed 
to superintend the administration of all charities, and acts in 
this behalf by his Attorney-general. Where, however, a 
legacy is given to a charity already established, as where 
it is given to the trustees of a particular foundation, or 
to the treasurer or other officer of some charitable institu- 
tion, to become a part of the general funds of such founda- 
tion or institution, the Attorney-general need not be a party, 
because he can have no interference with the distribution of 
their general funds (b ) ; upon this gpround, where a legacy was 
given to a charity, and upon a bill filed against the executors 
for an account, an objection was taken because tho Attorney- 
general was not a party, the objection was overruled, and a 
decree made for an account, because upon such a decree the 
Master would report that there was such a legacy, and the 
parties might come in and claim before him (c). And it seems 
that there is a distinction where trustees of the charity are 
appointed by the donor, and where no trustees are appointed 
but there is a devise immediately to charitable uses ; in tho 
latter case there can be no decree unless the Attorney-general 
be made a party, but otherwise where trustees are appointed by 
the donor ; therefore, where a bill was filed to establish a 
will, and to perform several trusts, some of them relating to 
charities in which some of tho trustees were plaintiffs, and 
other trustees and several of the cestui que trusts were de- 
fendants, an objection, because the Attorney-general was not 
made a defendant, was overruled, it being considered that 
some of tho trustees of tho charity (e) being defendants, 
there might be a decree to compel the execution of tho trusts 
relating to these charities {f). In that case, it was said by 
the Lord Chancellor (Parker), that if there should bo any col- 

(6) WellbeloveJ v, Jones, 1 S. & (e) It appears from a subsequent 

S. 41. part of the ease tliat one of tlio trus- 

(c) Chitty u. Parker, 4 Bro. 38. tecs of the charity was abroad. 

(d) 4 Vin. 600, PI. 11, noiis i (J ) Monil w. Lawson, 4 Vin. 600, 

2 Eq. Ca. Ab. 207, PI. 13, n. PI. 11 i 2 E*]. Ca. Ab. 207. 
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lusion between the parties relating to the charity, the Attor- 
might, notwithstanding a decree, bring an infor- 
mation to establish the charity and set aside the decree, and 
that he might do the same tliough he were made a defendant, 
in case of collusion between the parties ; but it seems that the 
mere circumstance of the Attorney-general not having been 
made a party to the proceeding, will not be a sufficient ground 
to sustain an information for the purpose of setting aside a 
decree made in a former suit, unless the decree is impeached 
upon other grounds (g). 

When it is said that in cases where a legacy is given to 
the trustees of a charity already in existence, for the general 
purposes of the charity, it will not be necessary in a suit con- 
cerning it, to make the Attorney-general a defendant ; the 
rule must be understood to apply only to those charities which 
are of a permanent nature, and whose objects are defined, 
for it has been determined, that where legacies are given 
to the officers of a charitable institution which is not of a 
permanent nature, or whose objects are not defined, it will 
be necessary to make the Attorney-general a party to a suit 
relating to them. Thus, in the case of Wellbeloocd v. 
Jones (A), where a legacy was given to the officers, for the 
time being, of an academical institution, established at York 
for the education of dissenting ministers, which officers, with 
the addition of such other persons as they should choose, (in 
case they should think an additional number of trustees 
necessary,) were to stand possessed of the money upon trust, 
to apply the interest and dividends for the augmentation of 
the salaries of dissenting ministers, a preference being 
given to those who should have been students in the York 
institution ; and in case such institution should cease, then 
upon trust that the persons in whose names the fund should 
be invested, should transfer the same to the principal 
officers for the time being, of such other institution as should 
succeed the same, or be established upon similar principles ; 
the Vice-Chancellor, (Sir J, Leach,) upon a bill filed by the 
officers of the institution, praying to Lave the fund trans- 

(g) Attorncy-giiueral v. Warren, (/i) 1 S. & S. 43. 

2 Swanst. 201. 



The King a Attorney -general, 

ferred to them, to which the Attorney-general waa no part]% 
ordered the case to stand over, with leave to amend by making 
the Attorney-general a party ; his Honor observing, that the 
Court would never permit the legacy to come into the hands 
of the plaintiffs, who happened to fill particular ofiices in the 
society, but would take care to secure the objects of the testa* 
tor by the creation of a proper and permanent trust ; and upon 
hearing the cause would send it to the Master for that pur- 
pose, and that it would be one of the duties of the Attorney- 
general to attend the Master upon the subject. 

It is to be observed also, that the Attorney-general is a 
necessary party only where the charky is in the nature of a 
general charity, and that where it is merely a private charity, 
it will not be necessary to bring him before the Court ; thus, 
where the suit related to a voluntary society, entered into for 
the purpose of providing a weekly payment to such of the 
members as should become necessitous, and their widows. 
Lord Hardwicke over-ruled the objection that the Attorney- 
general was not a party, because it was in the nature only of 
a private charity (i). 

The Attorney-general qu^ such is always supposed to bo 
in Court Qi ) ; therefore if he is made a defendant as an officer 
of the Crown, the bill must pray, instead of the usual writ of 
subpoena, that he being attended with a copy, may appear and pii t 
in an answer (/). If the Attorney-general does not, upon being 
attended and served with a copy of the bill, appear, the Court 
will not make an order for him to appear, as no attachment can 
issue against him to enforce it. In such case, however, the 
plaintiff is entitled to justice, and the non-appearance of the At- 
torney-general will be considered as a nil (licit (w). If after 
appearance the Attorney-general delays putting in his answer 
beyond a reasonable time, it is the ancient practice of the Court 
of [Exchequer for the plaintiff to move the Court to appoint a 
day for the Attorney-general to answer the bill, or in de- 
fault that it should be taken pro confesso (w). This practice 


0 Anon. 3 Atk. 277. 
h) Barclay v. Euisell, 2 Dick. 
729. 

(i) LordKed. 31. 


(m) Barclay v. Russell, vJbi supra. 

(n) 1 Fowl. Ex. Pr. 401 ; Peto v. 
Attorney 'general, 1 Y. & J. 509« 
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has been followed in a recent case ; in which it was ordered, 
that unless the Attorney-general put in his answer within a 
week, the bill should be set down to be taken pro confesso, (o) 
In that case it was alleged by the counsel who appeared on 
behalf of the Attorney-general, that it was the intention of 
the Attorney-general to file a cross information, and that the 
intricacy of the proceedings had been the only cause which 
had prevented its being sooner done, in consideration of 
which, and in order to give the Crown the benefit of the dis- 
covery to be sought by the cross information, it was made 
part of the order that the plaintiff should undertake not to 
pass publication until he should have put in a full answer to 
the cross information of the Attorney-general, which was to 
be filed on or before, a day named in the order. 

When the Attorney-general is made a defendant to a suit, 
it is entirely in his discretion whether he will put in a full 
answer or not {p). The usual course is for him to put in a 
general answer, stating merely that he is a stranger to the 
matters contained in the bill, and. that he hopes the interest 
of the Crown will bo taken care of (y). In cases, however, 
in which the interest of the Crown, or the purposes of public 
justice require it, a full answer will be put in (r), as in Crau- 
furd v. The Attorney -general (5), in which case the Lords of 
the Treasury had directed that the question might be brought 
before the consideraUon of a court of justice, and it would 
therefore have been unbecoming in the Attorney-general to 
ui^e any matter of form which might prevent the case 
being properly submitted to the Court, before whom it was 
brought (0*’ 

In Erring ton v. The Attorney -general (w), the Attorney- 
general being one of the defendants to a bill of interpleader, 
put in the usual general answer, upon which the other de- 
fendants moved that the bill might be dismissed, and the in- 
junction dissolved, the Attorney-general opposed the motion, 
and at the same time prayed that he might be at liberty to 
withdraw his general answer, and put in another, insisting 

( 0 ) Peto v. Att.-gen. 1 Y. & J. 609. 7 Price, 192. 

(p) Davison i>. Attorney general, C«) 7 Price, 1. 

I'rice, 398, n. (t) Vide etiam Dean v. Attorney* 

(g) 1 Newl. 103. general, ubi supra. 

(r) Colebrooket'.AUoiney-geneial, (n) Bunb. 303, 
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upon the particular right of the Crown to the money in quos- In what cases 
tion, which was granted. UeSw.* 

The answer of the Attorney-general is put in without oath, v— -* 

and is usually signed by him. And it seems that such an 
answer is not liable to be excepted to, even though it be to a 
cross bill, filed by the defendant in an information for the 
purpose of obtaining a discovery of matters alleged to be ma- 
terial to his defence to the information. W e have, however, seen 
before (2:), that where a cross bill is filed against the Attorney- 
general, praying relief as well as a discovery, he cannot protect 
himself from answering by means of demurrer (y) ; but whether 
he could by such means protect himself from answering a 
mere bill of discovery, does not appear to have been decided ; 
it is most probable that he might, and that the Court would 
in such a case, if a discovery were wanted from the Crown, 
put the party to prefer his petition of right (2:). 

The right of tho Attorney-general to receive his costs. Right of the 
where he is made a defendant to a suit, has been before no- 
ticed (a) ; it will suffice therefore here to repeat, that there 
seems to be no rule against the Attorney-general receiving 
his costs, where he is made a defendant in respect of legacies 
given to charjities; and that in Moggridge v. Thackwell (/^), 
costs were given to all parties, including the Attorney-general, 
as between solicitor and client, out of the fund in Court. It 
appears also, that he frequently receives his costs where ho is 
made a defendant in respect of the imnicdiato rights of the 
Crown, in cases of intestacy (c). 

During the vacancy of the office of Attorney-general, the SoHcitor-gcnc- 
Solicitor-general may be made a defendant to support the in- 
terests of the Crown (cf) ; and it has happened, that where 
there has been an information by the Attorney-general, the 
object of which has been to set up a general claim on behalf 
of the Crown at variance with the interests of a public charity, 
the Solicitor-general has been made a defendant, for the pur- 
pose of supporting the interests of such charity against tho 
general claim of the Attorney-general. 


( 2 ) Supra. 

(y) Dean v. .Attorney- general, 
1 Younge and C. 200. 

(<) l&d. 

(a) Ante, p. 12, 13. 


(h) 7 Ves. 88. 

(c) Attorney- general v, Earl of 
Ashburnliam, 1 S. & S.307. 

(d) Lord lied. 81. 
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Sect. III. 

The Attorney-general to the Queen Consort ^ and Prince of 
Wales. 

The Queen Consort must be sued by her Attorney or Soli- 
citor-general, in the same manner as the King ; and it is pre- 
sumed that the Prince of Wales, as Duke of Cornwall, has 
the same prerogative, although no cases appear in the books 
wherein that point has been decided or discussed. 


Sect- IV. 


Corporations 

Aggregate. 

' V 

Must be sued 
by their corpo- 
rate name. 


Cannot be sued 
without the 
head. 

Individual 
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unless for the 
pur^x>se of com- 
pelling a dis- 
covery. 


Cotporations, 

It has been stated before (a) that corporations aggregate must 
be sued by their corporate name ; that is, if they arc corpora- 
tions existing by Royal charter, they must be sued by their 
name of foundation, though it has been said that if a corpora- 
tion be known by a particular name, that it is sufficient to sue 
it by that name {h). This, however, must be confined to 
the case of a corporation by prescription ; for it is said that if a 
corporation is created by the King, and the commencement of it 
appear by the record, it can have no other name by use, nor 
be named otherwise than the King hy his letters patent has 
appointed, and the Court will not permit it be sued by any 
other name. 

A corporation aggregate which has a head, cannot bo sued 
without it, because without its head it is incomplete (c). It 
is not however necessary to mention the name of the head (d ) ; 
nor is it in general proper to make individual members of ag- 
gregate corporations parties by their proper Christian and 
surnames, though cases may occur where this will be permitted 
for4he purpose of compelling a discovery from them of some 
fact which may rest in their own knowledge. Thus in the 

(c) 2 Bac. Ab. tit. Corp. [£.] c \ 
[)1. 2. 

id) 3 Salk. 103 ; 1 Lcioii. 307. 


(а) Ante, p. 25. 

(б) Bro. Corp. 40. 
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case put by Lord Eldon, in Dummer v. The Corporation 
of Chippenham (e), of an individual corporator whose estate 
was charged with a rent or payment to a charitable institution, 
of vrhich the corporation had the management, and who had 
obtained possession of the deed, his Lordship was of opinion 
that upon an information for the purpose of having the estate of 
the charity properly administered by the corporation, it would 
be perfectly competent to call upon the mayor, if he was the 
individual implicated in that conduct, not only to answer w^ith 
the rest under their common seal, but also to answer as to the 
circumstances relative to the deed supposed to be in his hands. 
So also in the principal case, which was that of a bill by a 
schoolmaster against a corporation (f ) who were trustees of 
a charity, to be relieved against a resolution of the trustees 
by which he was deprived of his office of schoolmaster, on tho 
ground that the resolution had been pronounced by five of tho 
members of the corporation, from improper motives with refe- 
rence to a parliamentary election, to which bill the five mem- 
bers were made parties, for the purpose of obtaining from 
them an answer upon oath as to their alleged improper con- 
duct, a demurrer which had been put in by these five members, 
on the ground that no title was shown to the discovery against 
them, was over-niled by Lord Eldon. 

The practice of making the officers or servants of a corpora- 
tion parties to a suit for the purpose of eliciting from them a 
discovery upon oath of the matters charged in the bill, has been 
too frequently acted upon and acknowledged, to be now a matter 
of doubt. The first case which occurs upon tho point is an 
anonymous one, in 1 Vernon (^), where a bill having been filed 
against a corporation to discover writings, and the defendants 
answ^cring under their common seal, and not being sworn, 
would answer nothing to their prejudice, it was ordered that 
the clerk of the company and such principal members as tho 
plaintiff should think fit, should answer on oath, and that the 
Master should settle the oath ; and so in the case of Wyck v, 
Mcal{h)i where a bill was brought against the East India 

(e) 14 Vcs. 256. fe) Page 117. 

( /*) Dummer v. 'fhe Corporalioii (6) 3 P. Wms. 310. 
of Chippenham, ubi supra* 
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Company, and one of the officers of the company was made a 
defendant in order to discover some entries or orders in the 
books of the defendant, a demurrer by the officer was over- 
ruled. The same point was also determined in Moodaley v. 
Morton (tV, in which case it was held that if a person has 
reason to suspect that he has sustained an injury by persons 
acting under the authority of a corporation, but cannot ascer- 
tain how far they are concerned, he may file a bill against 
them and their secretary or other officer, for a discovery, 
before he brings an action at law, suggesting that he intends 
to bring one, but cannot do it without the discovery prayed, 
because, as the suit against a corporation is by original, the 
discovery may be necessary before he can sue out the writ. 
In such case, however, if the discovery would be prejudicial 
to the corporation, and not be necessary to the plaintiff’s case, 
the officer need not discover those facts (A). 

It may bo observed here, that where the officer of the cor- 
poration from whom the discovery is sought is a mere wit- 
ness, and the facts ho is required to discover are merely such 
as might be proved by him on his examination, he ought not 
to be made a party. Thus, where an officer of the Bank of 
England was made a party, for the purpose of obtaining from 
him a discovery as to the times when the stock in question in 
the cause had been transferred, and he demurred to the bill, 
the Vice-Chancellor (Sir J. Leach), allowed the demurrer, on 
the ground that the officer was in that case merely a wit- 
ness (Q. 


(i) 1 Bro. C. C. 409. It should 
be observed here, that I.iord Eldon, 
in Dummer v. Tht Corporation of 
Chippenhamf ubi supra, mentioned it 
as his opinion, that the case of 
Stetvard v. The East India Company, 
2 Vern. 380, in which a demurrer to 
a bill against the Company and one 
of its servants, is reported to have 
been allowed, is a misprint; and 
that instead of stating tliat the de- 
murrer was allowed without putting 
them to answer os to matter of fiaud 
and contrivance, which is nonsense, 
it should have been, that the de- 
murrer was disallowed, with liberty 


to insist by their answer that they 
should not be compelled to answer 
the charges of fraud, &c. ; but may 
it not have been that the bill, which 
was against arbitrators as well as the 
servants of the Company, and who 
all joined in deinuning, contained an 
allegation of fraud and contrivance, 
and that one of the questions argued 
had been whether, although they had 
demurred to the bill, they ought not 
to have supported their demurrer by 
an answer denying the allegations, 
(k) 2 Bac. Ab.Corp.l3. 2. 

(!) IIow V. Best, 6 Mad. 19. 
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But although it is not an unusual practice to make the 
clerk or other principal officer of a corporation a party to a 
suit against such corporation, for the purpose of eliciting from 
him a discovery of entries or orders in the books of the cor- 
poration, yet where such is not the case, it is still the duty of 
the corporation, when informed by the information of the nature 
and extent of the claims made upon them, to cause diligent 
examination to be made before they put in their answer, of all 
deeds, papers and muniments in their possession or power, 
and to give in their answer all the information derived from 
such examination; and it was said by Sir J. Leach, M.R., 
that if a corporation pursue an opposite course, and in their 
answer allege their ignorance upon the subject, and the in- 
formation required is afterwards obtained from the documents 
scheduled to their answer, the Court will infer a disposition 
on the part of the corporation to obstruct and defeat the course 
of justice, and on that ground will charge them with the costs 
of the suit (m). 

Where a suit is instituted against a corporation sole, he 
must appear and defend, and be proceeded against in the same 
manner as if he were a private individual. But where cor- 
porations aggregate are sued in their corporate capacity, they 
must appear by attorney, and answer under the common seal 
of the corporation ; but if those of which the corporation con- 
sists be charged as private individuals, they must answer upon 
oath. 

If the majority of the members of a corporation are ready 
to put in their answer, and tlie head or other person who has 
the custody of the common seal refuses to affix it, application 
must be made to the Court of King’s Bench for a mandamus 
to compel him, and in the meantime tlic Court of Chancery 
will stay the process against the corporation (w). 

A corporation aggregate being an ideal and invisible per- 
son, existing only in contemplation of law, cannot be attached 
or apprehended ; the proceedings against them, eitlier for the 
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(m) Attorney-general t>. The Bur- fn) Ilex o. Wyndham.Cowp. 377 j 
gesses of Last ilclford, 2 JMylne & K. 2 Bac. Ab. lit. Corp. id. 

35. 
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purpose of compelling an appearance or an answer, are therefore 

commenced by distraining the property of the corporation. 

For this purpose a writ of distringas is the first process. 
It is a writ issuing out of Uie Court of Chancery, directed to 
the sheriff, commanding him to distrain the land, goods and 
chattels of the corporation, so that they may not possess them 
till the Court shall make other order to the contrary, and that 
in the meantime he (the sheriff) do answer to the Court for 
what he so distrains, so that the defendant may be compelled 
to appear in Chancery, and answer the contempt. Upon this 
writ, if the corporation has property, the sheriff usually levies 
40 s. only, and makes his return accordingly ; and if this exe- 
cution does not procure the obedience of the corporation, an 
alias distringas, which is a writ commanding the sheriff again 
to distrain the goods and chattels, lands and tenements of the 
corporation, may be obtained. Upon this writ the sheriff 
usually levies 4f., and if after that the corporation still con- 
tinue disobedient a phiries distringas issues. There must be 
fifteen days between the teste and return of each of these 
writs. If the last-mentioned distringas fails of effect, upon 
the pluries distringas being returned by the sheriff, a commis- 
sion of sequestration may be obtained against the corporation. 
This commission is usually directed to five persons named by 
the plaintiff, directing them to sequester the goods and chat- 
tels, the rents and profits, and real estate of the coi*poration, 
until they shall appear or answer the plaintiff’s bill, or the 
Court make further order to the contrary. A sequestration 
cannot be discharged till .the corporation have perfonned what 
they are enjoined to do, and paid the costs of the several dis~ 
tringases, and of the sequestration, including the commis- 
sioner’s fees ; but upon their doing this they may upon motion 
get the sequestration discharged. 

After a sequestration has been issued against a corporation, 
the plaintiff may, if he please, set down the cause to be heard, 
and have the bill taken pro confesso against them, in the same 
way as nuiy be done in the case of an ordinaiy person. 

In Curzon v. The African Company (o), the Lord Keeper 


(o) 1 Vern.132. 
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(North) is reported to have said, that he did not see how a Corporations 

company who had no property, could be compelled to appear ; , , 

in answer to which it was said in argument, that in such a Process to corn- 

case the plaintiff might sue out a distringas against the com- l^^’l appcarancu 

pany, and have it returned MtA^7, and so get sequestration whenThlls^no 

against them, and then by the course of the Court the plain- pro^)crty. 

tiff need not bring them to a hearing; but in the case of 

Salrnon v. The Hamborough Company (p), another metliod 

was adopted to compel the appearance of a corporation which 

had no property by which they could be distrained. The bill 

was filed to recover payment of a sum of money which had 

been lent to the Company by the plaintiff, and alleged that 

the Company had been incorporated by letters patent, and had 

power to make bye-laws, and to assess rates upon cloths, «&c. 

(which was the commodity they dealt in), and by poll to defray 
the necessary charges of the Company, and that the Company 
had imposed rates accordingly, and that they thereby had got 
great credit, and had borrowed great sums of money under 
their common seal, and particuhirly that the plaintiff had lent 
them money upon that security many years since. The bill 
went on to charge, that the Company having no common stock, 
the plaintiff had no remedy at law for his debt; but charged, 
that the usage had been to make taxes and levy actions upon 
their meml)ers, to bcJir the cliarges of their Company and to 
pay their debts, but that the Company now refused to execute 
that power ; and alleged, tliat divers members of the corpora- 
tion, who were made defendants by name, refused to meet for 
the purpose of laying taxes, &c. 

To this bill the corporation, upon being sei-ved with process, 
and having nothing by which they could be distrained, refused 
to appear ; but the individual members of the Company who 
were served, appeared, and demurred to the bill. The demur- 
rer upon argument was allowed, and the bill was dismissed as to 
those defendants ; whereupon a petition of appeal was preferred 
to the House of Lords, admitting, that in the ordinary course of 
proceeding in Chancery, that Court could not help the plaintiff, 
but suggesting that in cases of this description the House of 


(p) 1 Chan. Ca. 200-7. 
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(^rporations Lords had given special directions to the Court of Chanceiy to 

^ gycg ^ relieve, which it had accordingly done, and citing two pre- 
cedents against companies in London for that purpose. 

To this petition the defendants particularly named put in an * 
answer, plea and demurrer ; but the Company, though several 
times summoned, did not appear ; and after hearing the appeal 
in their absence, the House of Lords ordered that the dis- 
mission should stand reversed, and that the Lord Chancellor 
should retain the bill, and that the Court of Chancery 
should issue forth the usual process of that Court, and if 
cause be, j)rocess of distringas thereupon against the said cor- 
poration, provided the said process be served one month before 
the return thereof ; and if upon return of the said process the 
said corporation should not file an appearance, or should ap- 
pear and not answer, the said bill should be taken pro confesso, 
and a decree should thereupon pass ; but in case the said cor- 
poration should appear and answer within the time aforesaid, 
then that the Court of Chancery should proceed to examine 
what the plaintiff’s just debt was, and should decree the said 
Company to pay so much money as the same should appear to 
amount unto, with reasonable damages ; and in case the cor- 
poration should dot pay the sum. decreed within ninety days 
after the service of the said decree upon their governor, 
deputy governor, treasurer, clerk or secretary for the time 
being, then that the Lord Chancellor or Lord Keeper for the 
time being should order and decree that the governor or deputy 
governor, and the twenty-four assistants of the said Company, 
or so many of them as by the tenor of their charter constituted 
a quorum for the making of leviations upon the trade or mem- 
bers of the said Company, should within such time as by the 
Lord Chancellor or Keeper should be thought fit, make such 
a leviation upon every member of the said Company as was 
contributary to the public charge, as should be sufficient to 
satisfy the said sum to be decreed to the plaintiff in that cause, 
and to collect and levy the same, and to pay it over to the 
plaintiff as the Court should direct ; and such a leviation was 
to be put into writing, and signed with the hand of the governor, 
deputy governor and assistants of the aforesaid Company for 
the time being, and so many of them as by the constitution of 
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the said charter made a quorum ; and in case they should not 
make or return such leviations as aforesaid, then it was 
ordered that the Lord Chancellor or Lord Keeper mig^ht issue 
process of contempt against them as is usual iigainst persons 
in their natural capacity, and if by the said time so to be 
limited by the said Court of Chancery the said money so to be 
assessed should not be paid, then and from thenceforth every 
person of the said Company upon whom such a leviation 
should be made was to be liable in his natural capacity to pay 
his quota or proportion assessed. And the Lord Chancellor or 
Lord Keeper was to order or decree, that such process should 
issue against any such member so refusing or delaying to pay 
his quota or proportion, ius is usual against persons charged by 
the decree of the said Court for any duty in their several 
capacities. And if the total so returned and filed with the 
register should not amount to so much as should be suiliciont 
to satisfy the sum decreed, with respect had to such persons as 
should make it appear that they wore overcharged, or ought 
not to be charged at all, then the said I^rd Chancellor or Lord 
Keeper for the time being might from time to time order that 
a new leviation should be made and returned into the registers 
of the Court of Chancery, of such sum as should be suiliciont 
by way of supplement for that purpose, to the payment whereof 
every individual person was to bo bound in such manner us 
aforesaid. 

It appears by the same Report, that aftervrards, upon a motion 
grounded on the above order, the Court ordered the dismission 
of the bill to stand reversed, and the bill to be revived, and 
tliat process and other proceedings issued as was thereby 
directed. Accordingly, the treasurer and secretary were served 
with a dhtrinyas against the Company, and a copy of the 
Lords’ order, to which the sheriff returned nulla bona^ and no 
appearance was made. The cause was afterv’ards heard, and 
the bill taken jiro confesso against the corporation, and the 
defendants were decreed to pay the plaintiff’s debt according 
to the Lords’ order. 

The same process of distringas and sequestration issue to 
compel tlie performance of an order or decree against a corpo- 
ration, as to compel an answer. Upon service of the writ of 

VOL. I. « 
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execution of the decree and default, a distringas issues with- 
out order (9). The form is the same as that of a distringas to 
compel appearance or answer, but the indorsement explains 
tlie purpose (r). Upon the return of the distringas an order 
may be obtained for a sequestration as of course, without suing 
out an alias or a pluries as upon mesne process (js). In such 
case, however, the order is only an order nisi in the first 
instance, and may be had upon a motion of course. If there 
is any irregularity in the form of the proceedings, the de- 
fendants may avail themselves of it on sliowing cause against 
making the order absolute, and not by moving to appear to the 
distringas, and then moving to discharge the sequestration. 
If no irregularity is shown in the process, the order is made 
absolute upon motion (f). 

Payment of costs may be enforced against a corporation by 
the same process as the decree, except that a subpoena issues 
in the first instance instead of a writ of execution (u). It is 
to be observed, that in the order made in the case of Lowten 
V, The Mayor of Colchester (x), it appears that the subpoena 
for costs was issued in pursuance of an order obtained for that 
purpose ; tliere is, howevef, no occasion for such an order, as 
a subpoena for costs issues without order (2^). 

If a corporation aggregate omit to put in an examination to 
inten'ogatories exhibited under a decree, or if they put in an 
insufiicient examination, an order may be obtained for a seques- 
tration, unless the examination is put in within four days, which 
upon default will be mad.e absolute (2). 

The examination of a corporation, like its answer, must be 
under tho common seal. 


It should be stated here, that by the Act of 6 Geo. 4, c. 91 , 
before referred to (a), it is amongst other tilings enacted, that 
in any charter hereafter to be granted by His Majesty, his 


( 9 ) 1 Har. 149; TIarvey v. East 
India Company, Tree. Ch. 129: 
2 Vern. S95. 

(r) Lowten r. Mayor of Colches- 
tei, a Mer. 543. 

(s') Ibid. 

{t) Ibid. 


(u) Lowten v. Mayor of Colches- 
ter, 3 Mer. 546, n. 

(t) Ubi supra, 

(y ) Seton on Decrees, 430. 

(s) Attorney-general v. Corpora- 
tion of Winchester, Seton, 428-430. 
(a) inte, p. 81. 
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heirs or successors, for the incorporation of any company or 
body of persons, it shall and may be lawful in and by such 
charter to declare and provide, that the members of such cor> 
poration shall bo individually liable in their persons and pro- 
perty for the debts, contracts and enga^ments of s»ich corpo- 
rations, to such extent, and subject to such rep^ulations and 
restrictions as His Majesty, his heirs or successors may deem 
fit and proper, and as shall bo declared and limited in and by 
such charter; and the members of such corporation shall 
thereby be rendered so liable accordingfly. By the subsequent 
Act, 4 & 5 Will, 4, c. 94, also mentioned in a precedinpf chap- 
ter (/;), as having been passed to enable His Majesty to invest 
trading and other companies with the powers necessary for the 
duo conduct of their affairs, and for the security of tlie rights 
and interests of their creditors, power has been given to His 
Majesty, by letters patent under tho Great Seal of the United 
Kingdom of Great Britain and Ireland, or in Scotland under 
the Seal appointed by the Articles of Union to be used, in- 
stead of the Groat Seal thereof, to grant to any company or 
body of persons associated together for any trading, charitable, 
literary or otlier purposes, and to tho heirs, executors, admi- 
nistrators and assigns of any such persons, although not incor- 
porated by such letters patent, the same privileges which 
according to the niles of tho common law, or in pursuance of 
the above Act of the 6 Geo. 4, c. 91, it would be competent 
to His Majesty to grant to any such company or body of per- 
sons, in and by any charter of incorporation, and especially 
the privilege of maintaining and defending actions, suits, pro- 
secutions and other proceedings, both at law and in equity, in 
the name or names of any one or more of tho principal officers 
for the time being of any such associations respectively. 
And it is provided, that in all cases w^herc such letters patent 
shall be granted to such company or body of persons, it shall 
be lawful in all suits or proceedings in equity commenced or 
instituted atjainst the principal officer or officera of such com- 
pany or body of persons, to join, for the purpose of discovery 
in such suits or proceedings, any member or members of such 
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Persons against whom a Suit may he instituted : 

company, as the nominal defendant or defendants for or on 
behalf of such company or body of persons, subject to the 
payment by the plaintiffs of such costs as the Court in which 
such proceedings may be had shall in that behalf order or 
direct. 

By the third section it is enacted, that any decree, judg- 
ment, order or interlocutor made or pronounced in any 
action, suit or proceeding in any Court of Law or Equity 
against any officer of any such company, body or association 
named as aforesaid, shall have the like effect and operation 
upon and against the property, funds and effects of such com- 
pany, body or association, and upon and against the persons 
and property of every and any member thereof, as if such 
company, body or association, and such member or members 
thereof, had been a party or parties to such action, suit or 
proceeding, and as if such decree, judgment, order or inter- 
locutor had been pronounced against such company, body or 
association, or against every or any such member or members 
thereof : Provided that no diligence or execution sliall pass 
or be issued thereon without leave first granted in open court 
by the Court in which such decree, judgment, order or inter- 
locutor was made or pronounced, and which motion shall be 
made on notice to the person or persons sought to be cliarged ; 
nor after the expiration of three years next after such person 
or persons shall have ceased to be a member of such company, 
body or association. And by the fourth section it is provided, 
that the principal officer or officers for the time being of such 
company or body of persons to whom such letters patent shall 
be granted, shall, in the first week of the month of .June and 
in the first week of the month of December in each year dur- 
ing the continuance of such letters patent, cause a true list of 
the names of all the then existing members of such company 
or body of persons, with their respective places of abode and 
description, to be filed with the clerk of the patents, and that 
the same shall be open for inspection at all reasonable times 
by any peraon requiring the same (c), 

(c'i For the remaining clauses of thereof, and to the advertising the 
this Act, as far as relates to regis- apjiointment, death, &c. of the offi- 
tering and advertising the grants of cers, vide ante, p. 32. 
letters patent made in pursuance 
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No decision has yet been come to by the Courts upon any Joint StMk 
point of practice relating to corporations or joint stock asso- 
ciations formed under the sanction of the preceding Acts of 
Parliament ; it is however presumed, that in all suits com- 
menced against the olficers of associations established under 
the authority of the latter Act, the proceedings must be the 
same as they would be in case the same person were sued in 
his individual capacity. 

. With respect to proceedings against joint stock companies 
existing under private Acts of Parliament, they must depend 
entirely upon the provisions of the Act under which they are 
constituted ; nothing can therefore be added in this place, 
hoyond calling the reader’s attention to the observation of Lord 
Eldon upon these companies, in his judgment in Van Snndan 
V. Moore (r/), which has been before noticed, and to the ob- 
servations already made in treating of suits instituted on behalf 
of this description of associations (c). 


In pursuance of the arrangement suggested in the com- pank of Eng- 
mencement of tin's Chapter, the reader’s attention will be here ;^Kasl 
called to tlie peculiarities of practice consequent upon making South ScsTijoin- 
certain corporations parties to a suit, who, although they have P”y» 
no interest in the .subject-matter, are nevertheless sometimes 
brought before tlio Court in respect of their situation as 
managers of certain public stocks, the management of which 
has been entrusted to them by different Acts of Parliament. 

These corporations are the Bank of England, the East India 
Company, and the South Sea Company. 

The Governor and Company of the Bank of England, the May be made 
United Company of Merchants trading to the East Indies, and ^ 

the Governor and Company of Merchants of England trading transfer of stock 
to the South Seas or other parts of America, may be made 
parties to a suit relating to any public stock standing in their 
books, for the purpose of compelling or authorizing such 
companies to suffer a transfer of such stock to lie made in 
their books, and also of praying an injunction against their 


(,l) 1 Uu^scl!, ni-liS. 

() 3 


(r) Autr, p so. 
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Persons against whom a Suit may be instituted: 


E tranfifer ; and formerly it appears to have been 

^ ^ the practice to make them parties in all cases of that descrip- 
tion, and an opinion stated to have been expressed by Lord 
Kenyon, that notice to the Bank without more would operate 
as an injunction, was denied by Lord Eldon in Temple v. The 
Bank of England (/), who observed, that the Bank would 
never admit that, even upon a subpoena and bill filed. 

By 40 Oeo. 8, In order to save the expense of making these companies 
England nia^^ parties, an Act of Parliament was passed, 40 Geo. 3, c. 36, 
be compeliei to whereby it is enacted, that it shall be lawful for any of His 
offt^'k Majesty’s Courts of Equity, before or upon hearing any cause 

payment of depending therein, to order the Governor and Company of the 
dividends j Bank of England to suffer a transfer of stock standing in their 
books to be made, or to pay any accrued or accruing dividends 


or may be re- 
stiained by in- 
junction from 
suffering such 
things to be 
done, although 
not parties to 
a suit. 


thereon, belonging to or standing in the names of any party 
to a suit, as such Courts may deem just, or to issue an injunc- 
tion to restrain them from suffering any transfer of such stock, 
or from paying any dividends or interest accruing or accrued 
thereon, although such Governor and Company are not parties 
to the suit in which such decree or order shall be made, such 
Courts being satisfied by tho certificate of the accountant of 
the said corporation, duly signed by him as thereinafter is 
directed, that the stock required to bo transferred is standing 
in their books in the names of the persons or person required 
to transfer tho same, or of tho persons or person to whom 
they or he are or is tho legal representative ; and that after 
due service of a short order upon the said Governor and Com- 
pany, or thoir proper officer, which shall contain no recital of 
the pleadings or other matter than the title of the cause and 
the ordering part of such decree or order which respects the 
said Governor and Company, and for which the sum of 18 5 . 
and no more shall be paid, like process shall issue to enforce 
such order or decree as to enforce them against any party to 
a suit depending in such Court. And for the better enabling 
any party to a suit to obtain and produce such certificate in 
Court, it is enacted, that upon request in WTiting, signed by 
the clerk in court (or other officer answering thereto), and the 


(/) C Vcb. 770. 772. 
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solicitor concornod in the cause for the party applying, which Bank ^ 
shall state the cause, and for what parties they are concerned, 
the Governor and Company of the Bank of England shall 
deliver or cause to be delivered to the said clerk in court or 
other officer, and solicitor, or one of them, a certificate signed 
by their accountant, stating the amount of such stock or divi- 
dends, and in whose names or name such stock is standing in 
their books, and if it bo particularly required (but not other- 
wise), when such stock or any part thereof was transferred, 
and by whom * for the signing of which request in writing 
there shall bo paid to such clerk in court or other officer a 
fee of 6 s, Sd. and no more ; and to such solicitor for the draw- 
ing, copying, and delivering of the same at the Bank, a fee of 
13 s. 4d. and no more ; and to the officer making out and de- 
livering such certificate, a fee of 6f/. and no more ; it is 
provided nevertheless, that nothing therein contained shall ex- 
tend to any case where any further discovery is wanted tlian is 
thereinbefore expressly mentioned, nor to any case where the 
said Governor and Company claim any interest in or lien upon 
the said fund, but that in such cases it shall be necessary to 
make them a party to such suit, as if the Act had never been 
made ; and that if any special matter shall arise which in the 
opinion of the said Governor and Company shall affeet their 
interests, or which may be objected against suffering such 
transfer of stock, Arc., it shall bo lawful for them to state such 
matter to the Court, by motion or petition in such suit, and 
that execution of process to compel such transfer, &c., Shall 
be suspended until final order shall be made thereon* 

By the third section it is enacted, that in all suits then 
depending in whch the said Governor and Company may 
have put in their answer, not claiming any interest in or 
lien upon the stock required to be transferred, no further pro- 
ceedings shall be had against them as a party to such suits, 
but that the bills shall stand dismissed^ as against them in 
such suits ; and that in all such suits an order may be made, 
upon motion or petition as of course, for the taxing of their 
costs already incurred, and for immediate payment thereof by 
the plaintiffs in any such suits or any of them, subject however 
to any further order as between the other parties to such suits 

o 4 
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BaAk of 
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May still be 
made parties to 
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but if made so 
unnecessarily, 
bill will be 
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costs. 


Effect of notice 
upon the Bank. 


respecting the final payment of such costs, as by the Court in 
which any suit may be depending shall be deemed just. And 
it is by the fourth section further enacted, that all the several 
regulations and provisions thereinbefore enacted shall extend, 
mutatis mutandis ^ to every case where the United Company 
of Merchants of England trading to the East Indies, or the 
Governor and Company of Merchants of Great Britain trading 
to the South Seas or other parts of America, have any stock 
standing, in the books of such respective corporations which 
may now bo or hereafter may become the subject of any suit 
in equity or incidental thereto, saving to the said corporations 
respectively the like right of being made a party, by applying 
by motion or petition in such suits, as is before reserved or 
given to the Governor and Company of the Bank of England. 

By a singular mistake in penning the third section of the 
above Act, the latter words of the section are not prospective, 
only extending to causes then depending; the consequence 
is, that the above-mentioned public bodies may still, if the 
plaintiff thinks proper, be made parties to a suit, and demur- 
rers by them will be overruled (//). Some check, however, is 
provided for an abuse of this power, by a declaration of Sir 
John Leach, V. C., that where the Bank has been unnecessa- 
rily made a party, the bill will be dismissed as against it, with 
costs to be personally paid by the plaintiffs (/t). Where, 
however, the Bank w'ere necessarily made parties for tlie 
security of a legacy, their costs were ordered to be paid out 
of the capital of the legacy (i). 

Although it is stated above that the opinion expressed by 
Lord Kenyon, that notice to the Bank, without more, would 
operate as an injunction to restrain them from permitting the 
transfer of stock, was denied by Lord Eldon, yet it seems 
that w’here the Bank has been made a party to a suit, praying 
an injunction to restrain them from permitting a transfer or 
payment of dividends, a notice served upon them, stating 
that a bill had been filed, and w'hat the object was, accompa- 
nied by a subpoena, will have the effect of an injunction to 
restrain the transfer (jk ) ; and that in such case if the plaintiff 

{g) I'cmple V. Bank of England, 380 ; Skrymsher v. Norlhcote, ih. n. 

G Vcs. 770; Attorney-general V. Gale, (i) IJammoiid r. Neaine, 1 Swan, 

ib. n. 33. 

(/i) Ediidgc r. Edridge, 3 Mad. (k) Ross r. Shearer, .3 Mad. 438. 





Injiinctioii 

against. 


in the cause does not move for an injunction in proper time, 

the other defendants, in whose names the stock stands, may > ^ * 

apply to the Court to permit tlie Bank to make a transfer, 

which it will order to be done after a certain day, unless in 

the meantime the Court shall grant an injunction to restrain 

such transfer (/). It seems, however, that an application to 

this effect cannot be made on behalf of the Bank ; and that if 

tlie Bank are, in consequence of their refusal to permit a 

transfer, threatened with an action at law, they must file 

a bill of interpleader affainst the plaintiffs at law, and the 

other parties claiming an interest in the property(/«), otherwise 

the Court would in fact give the plaintiff an injunction, at the 

request of a defendant who had no interest in the question («). 

Before the passing of the aljove-mentioned Act, an injunction 
against the Bank <*oald not he granted hy the Court unless upon 
notice, nor till after the other defendants had appeared or were 
in contempt (o), unless in tlie case of some special emergency, 
uhich rendered it impossible to serve notice ; and it seems that 
tlic same practice has continued sinoi* the Act, and that an 
application to restrain the Bank from making n transfer, with- 
out making them parties, must bo after notice to the other 
defendants, unless where from the necessity and urgency of 
tlie case notice cannot be given, in which case the application 
must be upon atilidavit, verifying that such urgency and neces- 
sity exist (/j). 

Where a transfer of stock, or payment of dividends, is Of proceedings 
sought to he retrained, the usual mode of proceeding is to ** 

obtain a distriiujas from the Court of Exchequer against the cheiiuvr. 

Bank, and to serve it upon the secretary of the Bank of 
England, accom])anied by a notice that the object of the Must be ac- 
fUstrinffns is to prevent the transfer of the stock, or payment 
of the dividends, &c., described in the notice. This will have object of it. 
the effect of restraining the transfer or receipt for a limited 
time, within wliich a bill may be filed for an injunction, &c. 


(/) Ross V. Sheaicr, 5 Mad. 458. call for a transfer of funds, vtWelhnk 
(m) Ibrch t>. Corbin, 1 Cox, 144. of Kngland a. J.unn, 15 Vcs.5GU, and 
(ii) Wiih respect to the right of the cases thcic cited, 
the Bank of England to apply to a (o) Doolittle v. Walton, 2 Dirk, 
('ouit of Equity to icstrain any action 112. 

biought against it by an executor or (p) Hammond v. Maundiell, ft 
other person having a Icgai light to Ves.773, n. 
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If no bill is filed after service of the distringas, the Court of 
Exchequer will, upon motion by the party seeking to make the 
transfer, set aside the distringas, with costs to be paid by the 
party at whose instance it has been issued {q). It is, however, 
the usual practice of the Bank to give notice to the party issuing 
the distringas, that unless a bill is bled and an injunction ob- 
tained before a certain day, they will permit the transfer. 

It seems that in strictness, after a distringas has been 
issued, the bill ought to bo filed in the Court of Exchequer, 
and that to issue one with intention of afterwards filing a bill 
in the Court of Chancery, is an improper use of the writ (r) ; 
and upon this ground, where in the course of hearing a mo- 
tion it appeared from the affidavits filed on the part of the 
plaintiff that the distringas had been issued for the purpose of 
restraining the transfer of stock till a bill could be filed in the 
Court of Chancery, Lord Lyndhurst, L. C. B., made an order 
to set aside the distringas with costs, in the same terms as the 
order in Scott v. The Bank of England (s). 

It is to be observed here, that the Bank of England is not 
bound to take notice of any trust affecting public stuck stand- 
ing in their books ; all that they have to do is to look to the 
legal estate ; and therefore, if the person entitled to the legal 
estate applies for a transfer to himself, the Bank must permit 
tlio transfer, and arc not bound to look further to see whether 
the stock is trust stock. Upon this ground, wliere a bill was 
filed against the Bank, to compel them to make good the defi- 
ciency in a sum of stock which had been specifically bequeathed 
to a trustee, who was also the executor, and which had been 
transferred to the trustee and executor, and afterwards sold 
out by him, it was dismissed as against the Bank (^). Upon 
the same principle, where the Bank filed a bill against the 
executors of a will, to restrain their proceeding in an action 
brought by them against the Bank, in consequence of their 
refusal to pennit a transfer to the executors of stock, part of 
the testator’s residuary estate, which had been bequeathed to 

{q) Scott V, Bank of England, 2 (») 2 Youngc & J. 327. 

Youiige \ J. 327. (O llditga v. Bank of England, 

(r) Fcllowcs r. Bdiikol England, 3 Vls. d5. 

1 Youngc, 385. 



Corporationi, 2QS 

tliem upon certain trusts, the Injunction was dissolved, on the ^ 
ground that the Bank had a good defence at law («). Inn sub- ^ 
sequent case, where a similar bill was filed by the Bank, to re- 
strain an action by the executors, the order made was, that the 
Bank pennitting the transfer, and paying to the defendant the 
costs at law and in equity ^ the action should be discontinued (ar). 

It is to be observed, however, that by tlie G Geo. 1, st. 2, Effect of. i 
c. 19, s. 90, by which the management of the public stocks 
or annuities was first given to the Governor and Company of 
the Bank of England, the stock created by that Act tvas 
declared to be personal estate ; and by the 12th section of the 
same Act it was provided, that any person possessed of such 
stock or annuities might devise the same by will in waiting, 
attested by two or more credible witnesses ; but that such 
devisee sliall receive no payment thereupon till so much of the 
will as relates to the stock or annuity be entered in the proper 
ofiice at the Bank ; and that in default of such transfer or 
devise, the stock or annuities were to go to the executors or 
administrators. These clauses have been repeated in all sub- 
sequent Acts creating stocks of this nature, and have given 
rise to considerable discussion, as to whether the Ihink are 
hound to take notice of a specific devise of stock, attested hy 
two witnesses, and registered according to the provisions of 
the /Vets, and whether they are justified in resisting a claim 
to such stock set up by the executor. This appears to liavo 
been iirst discussed in the case of Pearson v. The Bank of 
England (?y), in whicli a sum of stock had been bequeathed 
to the plaintiff, who was also executor of the will, for life, and 
after his decease to Mr. Wliito absolutely, who afterwards, for 
a valuable consideration, by deed, bargained and sold all his 
interest in the stock to the plaintiff. The bequest had been 
duly registered according to the Act, and on application made 
to tiie Bank by tlie plaintiff and White to transfer the stock to 
the plaintifi*, they refused, and the bill was filed by the plaintifi* 
and White against the Bank, to compel them to make the 

(u) Bank of Engbind v. Moffat, 5 Vc?. 065. 

3 Bro. C. C. 200 j 5 Ves. 008, and (y) 2 Bro. C. C. 520; 2 Cox, 175, 
note. S.C. 

( r) Bauk of England v, Tarbous, 
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transfer ; it also prayed that tlie Bank might pay the costs of 
the suit. It was insisted on the part of the Bank, that unless 
by transfer inter vivos ^ or by devise by will properly attested, 
stocks were not properly assignable ; that it could not be ex- 
pected the Bank would take upon itself the hazard of deter- 
mining the consequences of private tmnsactions between par- 
ties interested in the fund; and that if those parties dealt 
with their stock in any other manner than those prescribed by 
the Acts of Parliament, the Bank could act only under the 
decrees of courts of competent jurisdiction. Upon hearing 
the case. Lord Thurlow was of opinion, that the devise of the 
stock was, under the Acts in question, in the nature of a Par- 
liamentary appointment (z), and did not want the assent of the 
executor, and that being so, the practice of the Bank seemed 
strictly right, and he accordingly gave them their costs. The 
same rule was subsequently followed by Ix)rd Loughborough, 
in Marryatt v. The Bank of England^ and in Aynsworth v. 
The Bank of England (ii), and also by Sir W. Grant, in Austin 
V. The Bank of England (It). Where, however, a bill had 
been filed by the Bank, to restrain an action which had been 
brought against them by the executor, in consequence of their 
refusal to permit the transfer of stock which had been specifi- 
cally bequeathed, l^)rd Pldon allowed a demurrer to the bill, 
on the ground that there was no foundation for the interference 
of a Court of Equity, for if the executor could not maintain an 
action at law, the plaintiffs did not w^ant the protection of the 
Court, and if he could maintain an action, then the true con- 
struction of the Act of Parliament authorized or did not pre- 
vent that action, and if so there was no equity (c). 

(s) Cox, 179. (<•) Hank of England, v. Lunn, 

(rt) H Ves..'»a4, n.b. 15 Vcs.dSl. 

(/») 8 Vcs. 522. 
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Sect. V. 

Married Women. 

It is a rule, botli of law ami of equity, that where a suit is 
instituted aj^ainst a married woman, her liushand must also ho a 
party, unless he is an exile or has abjured the realm (a), in 
which case the wife is considered in all respects as a feme 
sole (^), and may be made a defendant without her husband 
beiniy joined (c) ; which it seems she also may if her husband is 
an alien enemy (f/). It appears also, that in certain cases a 
husband may, in equity, make his wife a defendant (c), as 
where she has before marria<rc entered into articles concerninjif 
her own estate, she is considered to have made herself a sepa- 
rate person from her husband, and in such a case, upon a 
motion by the husband to commit her for not answering inter- 
rogatories, she was ordered to answer within a week, (f). 
A liusband, however, cannot make his w'ife a defendant in 
order to have from her a discovery of his own estate (7). 

But although a wife cannot, except in certsiin instances 
which have been pointed out, bo made a defendant to a suit 
without her husband being joined as a co-defendant, yet there 
are cas(>s in whicli, although the husband and wife are both 
named as defendants, the suit may be proceeded with against 
the wife separately. Thus, if the suit relates to the wife’s 
separate property, and the hushand be beyond s(>as and is not 
amenable to the process of the CJourt, the wife may be served 
with a snhjicena and compelled to ans\ver the bill. In Dulmis 
v. Hole (//.), a bill was filed against a man and his wife for a 
demand out of the separate estate of the w ifo, and the husband 
being abroad the wife w'as served with a suhpatna, and upon 
non-appearance was arrested upon an attachment, and having 
stood out all the usual process of contempt, the bill was tak(‘n 

(rt) Lord Red. 2.3. (^) Brooks v. Brooks, I’lei;. (, li. 

(6) Countess of Portland r. Prod- 24. 
gers, 2 Vein. 101. (/) Ibid. 

(c) I Inst. 132b, 133 a. (/t) Ibid. 

(d) Deerley r. Duchess of Maza- (A) 2 Vern. 613, 
line, Salk, 116. 
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pro confesso against her (i). It is to bo observed, that in order 
to entitle the plaintiff to compel the wife to answer separately, 
the husband must be actually out of the jurisdiction, and that 
the mere circumstance of his being a prisoner in the King’s 
Bench prison, will not be a sufficient ground for obtaining an 
order for a separate answer (j). 

The case in which the Court compels a woman to appear 
and defend separately from her husband, is where the demand 
is against her in respect of her separate estate, and the hus- 
band is only named for conformity and cannot be affected by 
the decree ; but where there is no separate property belong- 
ing to the wife, she cannot be proceeded against without her 
husband, unless indeed she has appeared and prayed permis- 
sion to answer separately, in which case she will be liable to the 
usual process of contempt if she docs not put in her answer in 
conformity with the order which she herself has obtained (^). 

It is to be observed here, that a feme covert administra- 
trix is not considered as having a separate property in the 
assets of her intestate (/), and upon this ground Lord Eldon, 
in Pannell v. Tayler(m), held, that a writ of ne exeat 
regno against a married woman sustaining that character, 
could not bo maintained. In that case his Lordship had ori- 
ginally granted the writ, upon the authority of Moore v. 
Meyncll{n) and Jemegan v. Glasseip)^ but upon a motion 
being subsequently made on behalf of the defendant to dis- 
charge the writ, his 'Lordship was of opinion that it could not 
be maintained, observing, that if he had been apprised of the 
circumstances of the case of Moore v. Meynell (upon the au- 
thority of which Lord Hardwicke appears to have acted in 
Jemegan v. Glassc J, he should not have granted the wTit. 

The circumstances in Moore v. Meynell, of which Lord 
Eldon in his judgment stated himself to have been ignorant 
at the time when he originally granted the writ, appeared by 
the decree, and were, that the feme covert had a large sepa- 
rate property, and that she had executed bonds, from which it 

(i) 2 Vern. 61 -I, in noth ; vide etiam {1) Vide infra. 

Bell r. Hyde, Free. Ch. 328, and (m) 1 I'urii. & R. 96. 

the other cases there cited. (»{) I Dick. 30. 

0 ) Anon. 2 Ves. jun. 332, (o) 1 Dick. 107 ; 3 Atk. 409; 

{k) Powell r. Prentice, llklg. 258. Amb. 62, and 1 Turn. & R. 97, n. b. 
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seems to have been contended that she had rendered 
rate estate liable to the payment of her debts {p). 

It is to be observed, that in Pannel v. Taylor^ Lord Eldon 
remarked, that there might be a very great difference between 
tlie case of a lUcirricd woman who has separate property, and 
the case of a married woman who is administratrix. As ad- 
ministratrix, his Lordship said, she can have no property at 
all, and has no power to act without her husband. This 
distinction, however, does not appear to have been attended to 
in some previous cases, in which Sir John Leach, V. C. 
appears to have granted attachments against femes covert 
administratrix, where their husbands were abroad. The first 
case was Banyan v. Mortimer (q), where a bill was filed 
against a husband and wife in respect of a demand on the wife 
as executrix of a deceased person, and the husband having 
gone abroad after appearance for himself and wife, an attach- 
ment was issued against him, and a motion was made for leave 
to issue an attachment against the wdfe, when his Honor said, 
that the proper course was, to move that the wife might answer 
separately, and that notice of that motion must bo given to 
the wife. The second case was that of Bushcll v. Bushell (r), 
where an order for an attachment was applied for and obtained 
against a married w'oman, for want of appearance ion subpoena 
against her and her husband, which in consequence of the 
husband being abroad had been served upon her alone. It does 
not, however, appear, from the report of the case, in what cha- 
racter the wife was made a party to the proceeding. 

Where a hus1)and and his wife are living separate from each wife may he 
other, the husband will not be answerable for tlie tortious act compelled to 
of his wife, and the wife may be compelled to answer apart raicTy (oTK^^ 
from her husband ; thus in Plomer v. Plomer (s), whore the lortiaus 
plaintiff being about to pay a debt of 100/. due by him to 
Lady Plomer, Margaret Smith, her daughter, snatched 20/., 
part of the money, and went away therewith, and afterwards 

(p) In a subsequent case. Moore takinjif not to issue more than one of 
V. Hudson, 6 W. Mad. 218, Sir John the writs. 

Leach granted two separate writs of (q) Mad. & Geld. 278. 
ne exeat, one against the man, and (r) 1 S. & S. 101. 

the oilier against his wife, who wa^ ($) 1 Ch. 11. 08. 

an executrix, ihc plaintiff unfler- 
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Lady Plonier brought an action against the plaintiff to recover 
the 20 L ; whereupon the plaintiff filed a bill against Lady 
Plomer and against Margaret Sniith and her husband, to 
recover back from Margaret Smith the 20 L, and to restrain 
Lady Plomer*s action in the meantime. It was held, that 
as the defendant, Margaret Smith, lived apart from her hus- 
band, and had so done for many years, and would not 
answer the plaintiff's bill, the Court would not charge the 
husband with the 20/., in regard to their living apart, but 
that the said Margaret Smith ought to answer the same. And 
an injunction was accordingly granted against Lady Plomer to 
restrain her proceeding with the action, until the plaintiff 
should recover the 20/. from Margaret Smith, and in the 
meantime the plaintiff was ordered to prosecute Margaret 
Smith with process of contempt for her answer. And so 
where a man's wife lives separate from him and is not under 
his influence or control, the Court will upon motion, accom- 
panied by an affidavit verifying the circumstances, give the 
husband leave to put in a separate answ^er (0. Upon the same 
principle, process of contempt will be stayed against a hus- 
band for want of his wife's answer, on his making an affidavit 
that she has loft him and that he has no power over her (m). 

In a more recent case (a:), where a man and his wife were 
made defendants, the husband put in a separate answer, 
in wdiich he stated that his wife did not live with him, and 
that he had no influence over her, but the wife having put in 
no answer an attachment was sued out against the husband 
for w^ant of his wife’s answer, upon which he w-as taken into 
custody. Upon a motion being made on behalf of the hus- 
band to discharge the attachment, the Vice Chancellor (Sir 
J. Leach) discharged it, and ordered the wife to answer sepa- 
rately and to indemnify the husband in respect of costs ; 
observing, however, that he doubted whether notice of the 
application ought not to have been given to the wife, and that 
he also doubted whether the husband could answ'er sepa- 
rately before there w’as an order that the wife should put in 

(0 Chambers v. Dull, 1 Anst. Lloyd v. Basnet, 1 Dick. 143. 

209. (,i) Garey v. VVhittiughain, 1 S. 

(u) Leithly v. Taylor, I Dick. 373 ; & S. 163. 
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A separate answer. His Honor also observed, that although 
the practice seemed to be to receive the separate answer of 
the husband, yet that if it were not a case in which an order 
might be obtained for the wife to answer separately, she must 
answer jointly, and then his answer must be taken off the file 
in order that she might join in it. With reference to the prac- 
tice stated to exist of receiving the answer of the husband, it 
is to be observed, that in a case where a wife, acting in com- 
bination, refused to swear to a plea prepared by her hiis]|;fand 
for himself and her, and the husband put in the plea, and then 
applied that it should stand for himself, and that the plaintiff 
should proceed against his wife, it was so ordered (^) ; and 
that in a later case in which a husband having put in a separate 
answer, moved that he might bo at liberty to answer separately 
from his wife, and that he might not be liable to process on 
account of his wife not putting in an answer, on an affidavit 
made by him that his wife lived separate and npiirt from him, 
and that he had no control or influence over her; the Vice- 
Chancellor (Sir J. Leach) held, that as he had already put in 
a separate answer, there was no necessity for that part of the 
motion which related to the answer, but made the order as to 
the latter part {z). It is to be noticed, however, that under 
ordinary circumstances, a husband cannot answer separately 
from his wife without the sanction of an order for that purpose, 
and that if he does so, his answer will be treated as a nullity, 
so that if he has been taken into custody for contempt in not 
putting in the joint answer of himself and wife, the bill 
may be taken pro confesso against him, under the 1 1 Geo. 4, 
and 1 Will. 4, c. 36, Rule 2 (a). 

^ If a wife appears and afterwards absconds, process will be 
stayed against the husband, and liberty given to sue out 
a sequestration against the wife {b ) ; and so if a wife has left 
her husband, process against him for want of her answer will be 
stayed, upon his making an affidavit of the fact, and that he 

(y) Pain 1 ). , 1 C. C. 296 ; (a) Bitton v. Bennelt, 4 Young. 

Pavie V. A ’Court, 1 Dick. 13, $entble 17. 

S. C. (h) Samson v. Overton, 1 Dick. 

(s) Barry v. Cane, 3 Mad. 472. 133. 
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has na power over her(c). If a married woman obstinately 
refnses to join in a defence with her husband, the husband 
may in like manner be allowed to defend himself, and the 
plaintiff, must proceed separately against the wife (ef) ; but it 
is to be observed, that if a wife cannot, in conscience, con- 
sent to such an answer as is drawn up by her husband, she is 
not obliged to submit to it, but upon application to the Court, 
she may be considered as a separate person, and will be al- 
lowed to answer distinctly and independently of her husband ; 
and that if a husband insists that his wife shall put in an answer 
contrary to what she believes to be the fact, and by menaces 
prevail upon her to do it, this is an abuse of the process of the 
Court, and he may be punished for the contempt (e). 

The cases in which a woman usually obtains an order to an- 
swer separately from her husband, are those in which she claims 
an adverse interest (/), or where she lives separate from her 
husband, or disapproves of the defence he intends to make. 

Where a woman, who was made a defendant to a bill filed for 
the purpose of establishing a will against her, with a man who 
pretended that he was her husband, but which the woman de- 
nied, on her making application to answer separately, liOrd 
Hardwicke ordered, that she should bo at liberty to put in a 
separate answer, but without prejudice to any question as to 
the validity of the marriage (//). 

In general the separate answer of a feme ciwert ought to 
have an order to warrant it, and if put in without an order, it 
may be taken off the file (/i) ; but if a husband brings a bill 
against his wife, he admits her to be a feme sole, and slio 
must put in her answer as such, and no order is necessary to 
warrant her so doing (i) ; and if she does not put in her answer, 
the Imshand may obtain an order to compel her to do so (/e). 

But altliough, strictly speaking, the aiisw'erof a feme covert ^ 
if separate, ought to bo warranted by an order, yet if her answer 


(r) Lloyd v, Dasnet, 1 Dick. 143. 

(d) Pain V. , I C. C. 296 ; 

Marriett v, Lyon, Dunb, 17 j Pavie 
. A ’Court, 1 Dick. 13. 

(p) Ex parlB Halsatn, 2 Atk. .*>0. 
(/} Anon. 2 £q. Ca. Ab. 66. 


(/f)\Vybourn v, lUount, 1 Dick. 15.5 . 
(/i) Prac. Reg. 53. 

(t) El parte Strangeways, S Atk. 
478, 

(k) Ainslie v. Modlicott, 13 Ves. 
266. 
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be put in withont euch an order, and the same be a fair and 
honest answer, and deliberately put in with the consent of the 
husband, and the plaintiff accepts of it and replies to it, the 
Court will not, on the motion of the wife, or of her executors, 
set it aside. In the Duke of Chandos y, Talbot (/), in which 
this point was determined, a reference had been made to the 
Master, to state whether her answer had been regularly put in 
or not. 

A married woman, obtaining an order to answer separately 
from lier husband, renders hcrSelf liable to process of contempt 
in case she does not put in her answer pursuant to tlic onler(w). 
It is to be observed, however, that a feme covert^ after obtain- 
ing an order to answer separately, is entitled to the usual time 
to put in her answer from the date of the order, and that she 
will not he bound by any previous order obtained by the hus- 
band either on her or his behalf (w). 

Where baron and feme arc defendants to a hill, it is ne- 
cessary that the wife, as well as the husband, should ptii in 
a full answer (o) : she will not, however, bo compelled to an- 
swer to anything which may expose her to a forfeiture (j>) ; 
neither is she compcliahlo to discover wdicthcr she has a sepa- 
rate estate, unless the bill is so framed as to w^arrant the 
Court in making a decree against such separate estate. Thus, 
where a bill was filed against a man and his wdfe for the pur- 
pose of enforcing the specific performance of an agreement, 
alleged to have been entered into by an agent on their behalf 
for the purchase of an estate from the plaintiff ; and in sup- 
port of the plaintiff's case, it was alleged that the wife had sepa- 
rate monies and property of her own, and hod joined w’itli ht?r 
husband in authorising the agent to enter into the agreement, 
but the hill prayed merely that the husband and wife miglit he 
decreed specifically to perform the agreement, and did not seek 
any specific relief against her separate estate : the wife, having 
obtained an order to that effect, put in a separate demurrer us 

(l) 2 P. Wms. 371. ' (i>) WroUcslcy v. Bendish, 3 P. 

(m) Powell V, Prentice, Ridgw. Wins. 233. 

P. C. 258. 

(n) Jackson v. Haworth, 1 S. & S, (p) Ibid. 
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to so much of the bill as required from her a discovery whether 
she had not separate money and property of her own, &c., 
and answered the rest. Upon argument, the Master of the 
Rolls allowed the demurrer, on the ground that as the decree 
in cases where a feme covert was held liable had been uni- 
formly against the separate estate, and not against the feme 
covert herself ; and that as the bill did not seek any decree 
against any trustees, or particular fund, but only against the 
wife, it could not be supported, and the interrogatory, if an- 
swered, would consequently be of no use (g). 

A wife cannot be compelled to make a discovery which may 
expose her husband to a charge of felony ; and if called upon 
to dp so, she may demur (r). The answer of a wife cannot 
be made use of as evidence to charge her husband, and there- 
fore, where a bill was exhibited, before the statute of frauds, 
against a husband and his wife to discover a trust, in a matter 
in which she was concerned as executrix, and they disagreed 
in their defence, and put in separate answers, the husband 
denying and the wife admitting the trust ; at the hearing, the 
plaintiff having proved the trust by one witness only, insisted 
on the wife’s confession in her answer ; the bill was dismissed, 
because it was held that the answer of the wife could not bind 
the husband (s). 

For the same reason, a married woman cannot be made 
a party to a suit for the mere purpose of obtaining a discovery 
from her to be made use of against her husband, therefore in 
Le Texier v. The Margrave of Anspach (0» where a bill was 
filed against the Margrave to recover a balance due to the 
plaintiff upon certain contracts, to which bill the Margravine 
was made a party, as the agent of her husband, for the pur- 
pose of eliciting from her a discovery of certain vouchers, 
which were alleged to be in her possession ; a demurrer by the 
Margravine w^as allowed by Lord Lougborough, C., and after- 
wards, upon rehearing by Lord Eldon, who said, that 
attending to the circumstance that no relief was prayed 
against the wife, without saying what would be the effect, 

( 9 ) Francis v. Wigzell, 1 Mad. (s) Anon. 2 Cha. Ca. 39. 

258. (t) 6 Ves. 322 ; Le Texier r. The 

^r) Carbvriglit t'.Green, 8 Ves. 405. M argravine of Ausi>ach, 15 Ves. 159. 
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if there had been a prayer that the Touchers should be deli- Kflfect of 
vered up by her ; but, observing that she was made a party . Auswer. 
merely for discovery, which is of no use unless she can bo 
made a witness and the discovery can be used as her testimony 
against her husband, and a great principle of public policy 
forbidding that she should be a witness for that purpose, as 
the bill prays no relief against her, my opinion is, that she is 
not a proper party to the bill, as a bill for discovery by her as 
a witness, a character which she cannot sustain against her hus- 
band.” Upon the same principle, whore a bill was filed against 
a man and his wife for a discovery in aid of an action at law 
brought against him to recover a debt due from the wife dum 
sola, a separate demurrer put in by the wife was allowed (w). 

In Rutter v. Baldwin (w) the Court agreed clearly, that answi r 

a wife can never be admitted to answer, or otherwise as ovi- rciul a^rainsi 
dence, to charge her husband ; and that where a man marries 
a widow executrix, &c., her evidence shall not be allowed to 
charge her second husband (x), but in that case the wife — where 
having held herself out as feme sole, and treated with the 
plaintiff and other parties to the cause, who were ignorant of marriage, 
her marriage, in that character, and it having been proved in 
the cause that on some occasions the husband had given in to 
the concealment of the marriage ; the Court allowed the an- 
swer of the wife to be read as evidence against the husband, 
and decreed accordingly. 

But though the separate answer of a married woman cannot Separate answer 
be read as evidence against her husband, yet it may be read road* 

against herself notwithstanding her coverture. Thus a feme against licisclf. 
covert, being the heir at law of a testator, and living separate, 
and answering separately from her husband, in pursuance of 
an order for that purpose, her admission of the will was held 
sufficient ground to establish it (y). This appears to have been 
the case in Le Neve v. Nev€(z), In that case, the object of the 
suit was to set aside a settlement, which had been made by the 
husband upon his second marriage, of property comprised in 

(u) Barron v. Grillard, 3 Ves.& B. (a ) Vide Cole t>. Cray, 2 Vern. 79. 

I(j 5 , (y) Codrington v. Ear! of SheU 

burne. 2 Dick. 475. 

(s) 3 Atk.018. 

r 3 


(w) 1 Eq. Ca. Ab. 227. 



214 


Efiect of 
Aniwcr. 


Joint answer 
of husband and 
wife may be 
read against 
them in matteis 
relating to per- 
sonal estate ; 
but not where 
suit relates to 
the wife's in- 
heritance. 


Separate answer 
of husband 
cannot Iw read 
against wife. 


No decree 
against the in- 
hciitance of a 
feme covert 
unless the hus- 
band has an- 
swered ; 


Persons against whom a Suit may be instituted : 

a settlenient ina4e upon his first marriage, under which the 
plaintilb claimed ; and the answer of the second wife appears 
to have been read for the purpose of showing that the attorney 
who prepared both settlements was the attorney employed by 
her, *80 as to fix her with notice, through him, of the existence 
of the first settlement. The answer, it is to be observed, 
could not afifect the husband, becanse he had a life interest 
under both settlements; and the principal question in the 
cause was, whether the second wife, at the time her settlement 
was executed, had notice of the first. 

Where a baron and feme are made defendants to a suit, 
relating to personal property belonging to the feme, and they 
put in a joint answer, such answer may be read against them, 
for the purpose of fixing them with the admissions contained in 
it ; but where the subject-matter relates to the inheritance of 
the wife, it cannot (a); and the facts relied upon must be 
proved against them by other evidence : thus, in Merest 
V. Hodgson (Jb), the Lord Chief Baron refused to permit the 
joint answer of the husband and wife to be read, but ordered 
the cause to stand over, to give the plaintiffs an opportunity of 
proving the facts admitted. ** 

From the report of the case in Eyton v. Eytonie), it 
appears, on first view, as if the separate answer of a husband 
had been admitted by tlie Master of the Rolls to be read as 
evidence against the wife in a matter relating to her inherit- 
ance, but upon closer attention, it will be found, that in all 
probability the reason of the decree in that case was, that liis 
Honor conceived that the counterpart of the settlement, which 
appears to have been produced, was considered to be sufficient 
evidence of the settlement; at least, this appears to have 
been the ground upon which the case was decided on the ap- 
peal before the Lord Keeper (Wright). 

In Ward v. Meath{d) a bill was exhibited against the hus- 
band and wife, concerning the wife’s inheritance ; the husband 
stood out all the processes of contempt, and upon its being moved 
that the bill might be taken pro confesso, it was opposed, be- 

(fl) Evans r. Cogan, 2 P. Wins. (r) Prec. in Ch. llfi. 

419. (</) 2Cha. Ca. 173; I Eip Ca. 

(6) 9 Price, 503. Ht/e Winm El- Ab.G3. 
stun r. Woud, 2 M. & K.07H. 
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cause the wife having in the interim obtained an order to that Decree agaia«t 

effect, put in an answer, in which she set forth a title to herself; 

and the Court decreed that the bill should be taken pro confesso be a dt^re^ 

against the husband only, and that he should account for all the 

profits of the land which he had received since the coverture, 

and the profits which should be received during coverture. 

It appears, from the report of the above case to have been 
admitted, that where the husband does not answer, the answer 
of a wife, in a case relating to her inheritance, is no answer ; 
and that if the husband will not appear, no decree can be 
had against a feme covert for her inheritance. Some doubt, 
hovrever, appears to be tlirown upon the autlinrity of Ward 
v. Meath ^ by the report of Gibson v. Scevington (c), in 
which the Lord Keeper sceina to have refused to allow a bill 
to bo taken pro confesso against a husband, where his wife 
had appeared and answered ; but from a perusal of the report, 
it appears that the Ixtrd Keeper's decision did not a))ply to the 
question of taking the bill pro confesso against the husband, 
but only to the question whether a decree could be made against 
the husband upon the answer of his wife, put in without his 
privity, which his Lordship expressed his intention to decide 
in the negative ; saying that they must proceed against the 
husband, and levy on the sequestration to bring him in. 

It may be oliserved in this place, that there is no case No ixirMiiial 
in which this Court has made a personal decree against a ‘'‘‘V 
feme covert alone. She may pledge her separate property, msirried womuu. 
and make it answerable for her engagements ; but whero her 
trustees are not made parties to a bill, and no particular fund 
is sought to be charged, but only a personal decree is prayed 
for against her, the bill cannot be sustained (y*). Upon this 
ground, in the case before referred to, where a bill was filed 
against a husband and wife for the specific performance of 
an agreement for the purchase of an estate, charging that the 
wife had separate property sufficient to answer the purchase- 
money, but without praying any specific relief against such 
separate estate, a demurrer put in by the wife to so much 
of the bill as sought a discovery from her whether she had 

(e) IVcrn. 217. C. lf»; Francis r. Wigztll, 1 Mad. 

(/) Hulme f. Tenant, I 15ro. C. 258 203, 
i» 4 
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a separate estate or not, was allowed (A). Upon the same prin- 
ciple, Lord Hardwicke held that a wife cannot be taken in exe- 
cution for costs (i). And so it has been determined, that a bill 
will not lie for the specific performance of a covenant by the 
husband that his wife shall levy a fine, because upon such a 
decree the husband could not compel his wife to levy the fine ; 
and, if she would not comply, imprisonment would fall upon 
the husband for the contempt (7*). 

If, however, the equity of redemption of a mort^ged estate 
comes to a married woman, and a bill is brought against her and 
her husband to foreclose it, upon which a decree for foreclosure 
is pronounced, the wife is absolutely foreclosed, and will not 
be allowed time to show cause against the foreclosure after 
her husband’s death (^) ; and, where a widow filed a bill to 
set aside a decree of foreclosure pronounced against her and 
her husband during coverture, and to be let in to redeem, and 
the mortgagee pleaded the proceedings and decree in the 
former cause, the plea was allowed (/). 

Where an estate has been sold under a decree of the Court, 
nfeme covert is as much bound by the decree as a feme sole^ 
although it may be to her prejudice ; as it would most 
ruinously depreciate the value of property sold under a decree 
in equity, if, where there is neither fraud or collusion in the 
purchaser, his title could be defeated. It is to bo observed, 
however, that a decree obtained by fraud is invalid (m). 


The name of the wife is usually joined with that of the 
husband in the same subpeena ; and as the husband and wife 
are accounted but one person (n), the subpoena may include 
two other names besides, in order to complete the three names 
which, according to the last new orders, may be inserted in 
the same writ (o). 

Where husband and wife are defendants, service of the 

(fc) Francis r. Wigzell, Mhi supra, (/) Ibid. 

(i) J ones V. Champion, 1 Dick. KM). (m) Burke n. Crosbie, 1 Ball.& B. 

( 7 ) Ortread r. Bound, Vin. Ab. 489; Kennedy v. Daly, 1 Sikho. & 
tit. Baron & Feme, (11.6.) Ca. 4.; Lcf. 35.5. 

1 K(). Ca. Ab. 115, pi. 4, S.C. (?i) Gilb. For. Uom.40. 

(k) Mallack v. Gaiton, 3 P.Wms. {0) Order, Dec. 1833, V. 

352. 
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subpoena on the husband is good senrice on him as well as his Stthpanu, 
wife ; and service on the wife is good service On the husband, 
if the body of the subpoena^ under seal, is left with her at her 
husband’s dwelling-house or place of residence (/>). 

If the husband and wife are served with a subpoena^ the Ap^ieairancc. 
husband, must enter an appearance for both by his clerk 
in Court, or an attachment will issue against both (q). And 
if the husband only be served, and has notice that his wife is 
also a defendant, he must enter an appearance for her, others 
wise an attachment will issue against him, even though he 
appear and answer the bill(r). And if an appearance is 
entered for the wife, and she does not answer, an attachment 
will issue against both (s). 

If the bill be brought against baron and feme for a demand Service on wife, 
out of the separate estate of the wife, and the husband is B‘***^* 
abroad, and not amenable to tho process of tlie Court, the 
subpoena may be served upon the wife alone, and she must 
appear and answer tho bill (i). 

We have seen before that where a man’s wdfo refuses to Separate 
join wdth him in his defence, or lives separate from him, and answer, 
is not under his influence or control, ho may apply to the 
Court by motion for leave to put in a separate answer from 
her, tvhich will be granted, and in the iiieantiino process w’ill 
be stayed against him. And it seems tlmt wliero ho Jms 
actually answ'cred witliout such an application having been 
previously made, ho may in like manner apply by motion 
to the Court to have the process of contempt against ^im 
stayed (t/.). 

But it is to be observed, that in all cases, after due service\Process of con- 
process of contempt may be awarded against the husband for 
tho default of the wife, unless an order be obtained to the 
contrary (x). 

Where a suit has been instituted against a man and his No ahi\ement 
wife, and the husband dies pending the proceedings, the suit 

(p) Pilgrim v. R&’.d, Cary. Ill; (() Dubois v. Hole, 2 Vern. G14 ; 

1 Turner &. V. 60 ; Barlow v. Baker, Bell v. Hyde, Prcc. in Ch. 328, and 
ib. 76. ante, 

(q) Monox r. Abel, Cary, 92. (u) Ante 200. 

(r) Tolh. Proceedings, 11. (t) Prac. Heg. 37 ; Hind. 91. 

(0 Ibid. 
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will not be abated. Thus, where a bill was filed against 
baron and feme executrix for a legacy, and after the defend- 
ants had answered and witnesses had been examined, and 
publication passed, the husband died ; it was insisted that the 
wife was hot bound by the answer, nor by the depositions 
taken during corerture, but the Court held that there was no 
abatement, and that the wife was bound by the answer and 
depositions ; though it was held that in the case of the wife’s 
%iheritance it might be otherwise (^). 

But although where a bill has been exhibited against a man 
and his wife, and the husband dies pending the suit, there is 
no abatement, and the wife will be bound by the former 
answer and proceedings in the cause ; yet where, by the death 
of the husband, a new interest arises to the wife, it seems that 
she will not be bound by the former answer, and that a sup- 
plemental bill ought to be filed, for the purpose of giving 
her an opportunity of putting in another defence, in respect of 
her newly acquired interest. Thus, where a bill was filed by 
the assignees of a mairied man to compel the specific per- 
fonnance of a contract for the sale of a part of his estate, to 
which the wife was made a co-defendant in respect of certain 
terms of years which were vested in her as administratrix of a 
person to whom the tenns had been assigned to protect the 
inheritance, and she had joined with her husband in putting 
in an answer, by which she claimed to be dowable out of the 
property ; upon the death of her husband an objection was 
taken to the suit being proceeded with till a supplemental bill 
had been filed against her, in order to give her an opportunity 
of making anotlier defence in respect of the right of dower 
which had become vested in her, and the Master of the Rolls 
(Sir Thomas Plumer) said, that her former answer could not 
bo pressed against her, because, in the former case, she was 
made a party as administratrix ; but the right to dower which 
she then had was not claimed by her as representative, but in 
her own character ; and it was an interest that had devolved 
upon her since her answer w'as put in (z). His Honor, there- 
fore, held tho suit to be defective. Whereupon a supplemental 


(v) Shelborry r. llrigG;s, 2 Vein. (s) Mole v. Smith, 1 Jac. AW. 
218 ; I Eq. Ca. Ab. I , pi. 1. S. C. C05. 
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bill was filed against the widow, in order to enable her to 
claim, in her separate character, what she had before claimed 
in her character of wife. Upon hearing the cause, however, 
Lord Eldon, although he recognised the principle laid down 
by Sir Thomas Piumer, said, that he should have been in- 
clined, in that case, to have come to a different decision, as 
he thought that it would have been difficult for the widow, 
in her answer to the supplemental bill, to state her case dif- 
ferently from the way in which it had been stated in hei 
former answer (a). 

It follows, from what has been before stated, that where a 
man and his wife are defendants to a suit, if the wife dies 
there will be an abatement of the suit. Tints, where a man 
having married an administratrix, the plaintiff obtained a de- 
cree against him and his wife, after which the wife died ; it 
was held the suit was abated, and that the administrator ought 
to be made a party before any further proceedings could be had 
in the cause (&). 


Sect. VI. 

Idiots and Lunatics, 

An idiot or a lunatic may, ns we have scon, bo made 
a defendant to a suit, but then he must defend by the com- 
mittee of his estate (e) ; who, as well as the idiot or lunatic 
wliose estate is under his care, is a necessary party to a suit 
respecting that estate {(f) • 

If a suit be instituted against an idiot or a lunatic, the com- 
mittee of his estate generally applies by motion or petition to 
be appointed guardian, to answer and defend the suit, which 
is ordered of course ; the guardianship being rarely, if ever, 
assigned by commission, as in other cases (e). 

In a town cause, the guardian is sworn to his answer at the 
public office, in like manner as a guardian to an infant. 
In a country cause the answer is taken by commission ; which 
is in the same form, and executed in the same manner, 

(а) Mole r. Smith, Jac.405. (c) Lord lied. 82. 

(б) Jackson i>. Rawlins, 2 Vern. (d) Lord Red, 1. 

195, Kd. Raithby, n. 1. («) Hind. 252. 
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mutatia mutandis^ as in the case of an infant answering by 
guardian (/). 

If it happens that an idiot or a lunatic has no committee, or 
a committee has an interest opposite to that of the person 
whose property is entrusted to his care, an order may be' 
obtained for appointing another person as guardian for the 
purpose of defending a suit against him {g). 

In Hewlett v. Wilhraham {h) it is stated, than an order 
Id this effect was obtained on motion by the plaintiff ; but 
upon reference to the registrar’s book, it appears that the 
application was made on the part of the defendant, who was 
not a lunatic, but was alleged to be a person of weak in- 
tellects (i). In some cases, however, it may be proper that 
the application should be made by the plaintiff. 


Sect. VII. 

Infants. 

Infants as well as adults may, as we have seen, be made 
defendants to suits in equity; and, in such cases, it is not 
necessary that any other person should be joined with them in 
the bill, nor is it usual for the plaintiff to describe them 
as infants in his bill, unless any question in the suit turns upon 
the fact of their infancy. 

Although it is not necessary that in bringing a bill against 
infants the plaintiff, as in the case of married w'oinen, should 
Join any otlier person with them ; yet they are not permitted, 
on account of their supposed want of capacity, to defend 
themselves ; and therefore, wdierc a defendant to a suit is an 
infant, the Court will appoint a proper person to put in his 
defence for him, and generally to act on his behalf in the 
conduct and manageiiient of the case. 

The person so appointed is called the guardian of the 
infant and in the books is generally styled the guardian 
ad litem f'* to distinguish him from the ordinary guardian. 

(/) Hind. 252. (i) Reg. Lib. 1820, A. To. 4, sub 

(/jf) Lord Red. 82. nomine Howell v. W'ilbraham. 

{b) a Mad. 423. 
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Infants, 

The duty of such guardian is to put in the proper defence 
for the infant; and it seems that he is responsible for the 
propriety and conduct of such defence ; and if the answer put 
in by liim for the infant should be reported scandalous 
or impertinent, he would be liable to the costs of it (a). 
Sometimes the guardian is ordered or decreed to perform 
a duty on behalf of the infant, his refusal or neglect to do 
which will subject him to the censure of the Court (b). 

If the guardian of an infant defendant, or the next friend 
of an infant plaintiff, does not do his duty, or other sufficient 
ground be made out, the Court will remove hini(c), ft 
seems, how^over, that infants are as much bound by the con- 
duct of those who conduct their case, as adults, provided 
their conduct bo bond fide.. Thus although, strictly speaking, 
wliore infants arc concerned, the evidence in the Master’s 
oilice must he taken upon interrogatories and not upon affida- 
vit, yet it seems that if the solicitor for the infant assents to, 
or acquiesces in that method of proceeding, the infant will 
be tljcrcby hound (r/). In like manner, although an heir-at- 
law is entitled, as of <-oursG, to an issue devisnvit vel non, y»*t 
it seems that such issue may bo w^aived on the part of 
the infant (e). And so, although the Court will not, wdiere 
infants are concerned, make a decree by consemt without first 
referring it to the Master to inquire whether it is for their 
henelit, yet when once a (hurrec has been pronounced without 
that previous stop, it is considered as of the same authority as 
if it had been referred to tlie Master, and he Imd made 
a report thereupon that it w'ould be for their henelit (y*); in 
the same manner, an order for maintenance, tliough usually 
made upon reference to a Master, if made without w'ould be 
equally binding (tj). 

An infant defendant is as much bound by a decree in 
equity as a person of full age ; therefore, if there bo an 
absolute decree made against a defendant who is under age, he 
will not be pcniiitted to dispute it unless upon the same 

(</) Ilinil. 241. (e) Levy v. T/*vy, 3 Mad. 21.1. 

(M Ibid. ( /•) Wall V. lliisliby, 1 Uio. C.C. 

(r) Kussell r.Sliaqv, 1 .T.5i W. IS2. IHL 

(#/) TillofsoM I. Ilin^rave, 3 ALid. (>) Ibid. 
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grounds as an adult might have disputed it ; such as fraud, 
collusion or error. 

To impeach a decree on the ground of fraud or collusion, 
he may proceed either by a bill of review, or supplemental 
bill in the nature of a bill of review ; or he may so proceed 
by original bill. He may also impeach a decree, on the ground 
of error, by original bill ; and he is not obliged, for that pur- 
pose, to wait till he has attained twenty-one (A). 

• Among the errors that may be assigned for the purpose of 
impeaching a decree against an infant, is the circumstance 
that in a suit for the administration of assets against an infant 
heir, a sale of the real estate has been decreed before a suffi- 
cient account has been taken of the personal estate (i). And 
so, if an account were to be directed against an infant in 
respect of his receipts and payments during his minority, such 
a direction would be erroneous (^). 

Another ground of error for which a decree against an in- 
fant may be impeached is, that it does not give the infant a 
day after his coming of age to show cause against it in cases 
where he is entitled to such indulgence (/). 

This arises from the practice which was formerly adopted in 
Courts of Equity, from analogy to tlio nile of law, by which, 
when an infant was sued on the specialty of his ancestor, he 
might plead that he was an infant, and that he ought not to 
answer until he was of age, upon which the parol demurred ; 
that is, all further proceeding was stayed till the infant 
attained twenty-one (m). In imitation of this rule, Courts of 
Equity held, that in case of lands in fee descending upon an 
infant, the parol sliould demur in equity as well as at law (72), 
and that whether the estate was equitable or legal (o). 

From analogy to this rule, by which tlie parol was made to 
demur wherever the real estates of an infant were sought 
to be subjected to tlio debt of his ancestor, the Courts of 

(h) Richmond v. Taylcur, 1 P. (m) Coin. Digf. Enfant, [D.] 3; 

Wms. 734 ib. Plead. 2, [E.] 3. 

(i) llviincU V. Haniill, 2 Sch. & (n) Chaplin v. Chaplin, 3 P. 

Lef. 50<». Wms. 3G4. 

(k) Ilindmarsh v. Southgate, 3 ( 0 ) Lcchmcrc v. Ihasier, 2 Jac. & 

Russ. 324. W. 287 ; Smith i>. Cotton, Ca. temp. 

(/) Bennett t<. Ilamill, 2 Sch. & Talh. 198. 

Ul 566. 
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Equity adopted another rule, by whkdi it was rendered necee- 
saiy, that in all cases in which the real estates of an infant 
were to be sold or conveyed under a decree of the Court, and 
it was requisite, in order to complete the title to such estate, 
that the conveyance should be executed by the infant, the 
executbn of such conveyance should be deferred till after the 
infant should have had an opportunity, after attainin^r twenty- 
one, to show cause against the decree. For this purpose 
a provision was inserted in the decree, giving the infant a day 
to show cause against it within a certain time after ho came 
of age. The words of the decree in such cases were as fol- 
lows : And this decree is to be binding on the infant, unless 
being served with process for that purpose, he shall, within six. 
months after he shall have attained his age of twenty-one 
years, show unto this Court gowl cause to the contrary.’* The 
omission of this clause in a decree for a conveyance by an 
infant of his estate, was so strictly insisted upon in all cases, 
that the omission of it has been considered as an error in the 
decree (/>). 

By the Stat. 1 Will. 4, c. 47, however, both the rule for the 
parol demurring, and the clause giving an infant a day after 
coming of age, to show cause against a decree, requiring liiin to 
convey his inheritance to a purcdinser, have been taken away in 
all cases where the ohject of the suit is to enforce the payment of 
the debts of a person deceased under whom the infant claims. 

By the 10th sect, of that statute, it is enacted, that from 
and after the passing of the Act, where any action, suit or 
other proceeding for tlie jiayment of debts, or any other 
purpose, shall he commenced or prosecuted by or against any 
iiifiint under the age of twenty-one years, either alone or 
togctlier with any other person or persons, the parol shall not 
demur ; but such action, suit or other proceeding shall lie pro- 
secuted and carried on in the same manner and as effectually 
as any action or suit could before the passing of the Act he 
carried on or prosecuted against any infants, where, according 
to law, the parol did not demur. 
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By anotW Mefcioiaof the same Act (q\ it is enacted, that 
where any suit hath been or shall be instituted in a Court of 
Equity for the payment of any debts of any person or persons 
deceased, to which his or their heir or heirs, devisee or devi- 
sees may be subject or liable, and such Court of Equity shall 
decree the estates liable to such debts or any of them, to be 
sold for satisfaction of such debt or debts, and by reason of 
the infancy of such heir or heirs, devisee or devisees, an im- 
mediate conveyance thereof could not, as the law then stood, 
be compelled ; in every such case, such Court shall direct, and 
if necessary, compel such infant or infants to convey such 
estates so to be sold, by all proper assurances in tlie law to the 
purchaser or purchasers thereof, and in such manner as the 
said Court shall think proper and direct, and every such 
infant shall make such conveyance accordingly ; and every 
such conveyance shall be as valid and effectual to all intents 
and purposes as if such person or persons, being an infant or 
infants, was or were at the time of executing the same, of the 
full age of twenty-one years. 

In consequence of the last section, the law now is, that 
wherever an estate vested in an infant is ordered to be sold 
for the payment of the debts of the person through whom he 
claims either as heir or devisee, a conveyance of such estate to 
a purchaser may be immediately made by the infant, under 
the sanction of the Court. And it has been decided, that 
the Act applies to cases wdiere, in a creditor’s suit, the decree 
for the sale of estates for the payment of debts, had been 
made prior to the passing of the Act(r). It has also been 
held, that under the 11th section, the heir of a devisee 
may be compelled to join in the conveyance to a purchaser, 
although the words of the Act refer only to the heir or heirs, 
devisee or devisees of the person or persons deceased, whose 
debts arc to be satisfied {s). 

It is to bo observed, that the lltli section of the Act ex- 
tends only to cases w^here estates arc ordered to be sold for 


(v) See. 11. (s) Brook v. Smith. 2 Russ. &M. 

(r) Chapman v. Tennant, 2 Russ. 73. 

.Sc M.74. 
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Uie satiafaction of any debts of any person or persons deceased, 
the old practice of the Court, therefore, remains unaltered 
in all other cases ; consequently, wherever a conveyance is 
required from an infant, for any other purpose than the 
payment of debts, the clause giving the infant a day to 
show cause must still be inserted. Thus, in cases of par- 
tition, where mutual conveyances are to be executed, and any 
of the conveying parties are infants, the conveyances cannot 
be executed by the infants till twenty-one (t) ; and a day will 
be given to them after attaining that age (u), to show cause 
against the decree. It seems that, formerly, where decrees 
were made for partition, and some of the parties were infants, 
and others adult, the practice was to direct mutual conveyances 
to be executed by the adult parties, and by the infants at 
twenty-one, unless they should show cause to the contrary {x ) ; 
now, however, the practice appears to be not to direct a con- 
veyance by any of the parties till all the infants shall have 
attained twenty-one, and have had an opportunity of showing 
cause against the decree ; in the meantime the decree only ex- 
tends to ‘make the partition, give possession, and order enjoy- 
ment accordingly, till effectual conveyances can bo niade(y). 

In Eyre v. The Countess of Shaftesbury (z), it is said, 
that in all decrees against infants, even in the plainest cases, 
a day must be given them to show cause when they come of 
yige. I-ord Hardwicke, however, in Sheffield v. The Duchess 
of Buckingham (a), said, that he took it to be the course of 
the Court not to give a day unless a conveyance was directed, 
either in form or substance ; and this, upon reference to the 
cases referred to in the note appears to bo. the most correct 
statement of the practice (Z>). As a further confiniiation of the 
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(t) Tuckfield v. Duller, 1 Dick. (a) 1 West. 684. 

241 ; Ainb.197, S.C. Seton, 296,n. (6) Thus where in a suit institut- 

(u) Hubble v. Read, 1 Dick, ed previously to the! Will. 4, c. 47, 
243, n. lands had been devised to trustees to 

(x) Tuckfield v. Duller, 1 Dick, be smd for payment of debts, and the 

242. heir at law was an infant, no day 

(y) the decree in Agar v. was given hliri to show cause, be- 

Fairfax, 17 Yes. 545. 554, and At. cause the land being devised to trux- 
torney -general v. Hamilton, 1 Mad. tees, nothing descended to the infant, 
214; as to the practice where the so that there was no necessity for him 
infant is plaintifT, vide supra. to join in the conveyance. (Cook v. 

(z) 2 1*. Wins, 102. ParsoiiH, Picc. Ch. iHl ; 1 Kq. Ca. 

VOL. I. Q 
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rule as laid down by Loifd Hardwicke, it may be observed, 
tliat where a bill is filed for the purpose of establishing a will 
of real estate against an infant heir at law, no day is ever 
given in the decree for the infant to show cause against it ; 
and also, that in cases where the legal estate is in trustees, 
and an execution of the trust is declared, it has been held 
that there is no occasion to give a day to show cause to an 
infant cestui que trust (c). 

There is one case, nevertheless, in which the rule as laid 
down by Lord Hardwicke is subject to exception, namely, that 
of foreclosure against an infant (cf) ; in that case, although no 
conveyance is required from the infant, either in form or qub- 
stance, he will be allowed six months after he comes of age 
to show cause against the decree (e). 

It is to be observed, however, that in such a case the only 
cause which can be shown by the defendant is error in the 
decree ; and it has been held that he may not unravel the ac- 
count, nor is he so nuicli as entitled to redeem the mortgage 
by paying what is due (/). 

The clause giving the infant a day to show cause against 
a decree of foreclosure after attaining twonty-ono, must be 
inserted in the onler for imiking the decree absolute, as well 
as in the original decree ; and in Wiliiamsoti w Gordon (g), 
an order was made upon motion for varying a decree in which 
the clause had been omitted, by its insertion. • 

Where a mortgage in fee had been executed, with the 
usual covenants fur title by the mortgagor, but it afterwards 
appeared that the mortgoged premises were in fact copyhold 


Ab.289, a.4 ; 2 Vern.429.) But in 
another rase there was a devise of 
all the testator’s real and jx:rsonal 
estate for the payment of his debts, 
and an appointment of executors, but 
no specific devise of the real estate 
was named, Lord ifardwicke dincted 
the infant heir to convey at 21, un- 
less, &c. (Blatch r. Wilder. I Aik. 
421 ; vide etiam Uvedalc v, IJvedale, 
3 Atk. 119.) 

(c) Thorston v. Blackburn, 2 Keb. 
7 ; 1 Harrison, Ch. Prac. £d. Newl. 
307, n. 

(d) Booth r. Rich, 1 Vern, 295 ; 


Williamson r. Gordon, 19 Vcs. IM ; 
Anon. AIos. 00 ; lieimet I'.d wards, 
2 Vern. 392. 

(c) Mallack r. Gallon, 3 P. Wms, 
352. 

(/) Mallack r. Gallon. 3 V. 
Wms. 352 j Lync r. Willis, ib. n. B. 
Hiis, however, must not be under- 
stood as applying to cases w'here the 
decree has been obtained by fraud, or 
where the infant claims by a title 
paramount to the mortgage. Vide 
post, 243. 

(if) Williamson v. Gordon, 19 
Vos. III. 
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land^ which never having been surrendered to the mortgagee, 
descended upon the death of the mortgagor to an infant heir, 
the Master of the Rolls (Lord Alvanloy), although he was 
clearly of opinion that the covenant in the mortgage deed was 
a contract for a valuable consideration affecting the heir, would 
not make a decree directing the heir to surrender the estate, 
and in default of payment to be foreclosed ; but said, that 
the mortgagor must get the legal estate conveyed to him be- 
fore he would direct a foreclosure. His Honor, however, 
afterwards made a decree, declaring that the covenant bound 
the land, and directed an account of what was duo to the 
plaintiff for principal, interest and costs, upon payment of 
which vithin six months after the Master should have made 
his report, the plaintiff was to reconvey the mortgaged pre- 
mises to the defendant, &c. ; but in default of such payment, 
the plaintiff was to be let into possession of the mortgaged 
premises, and to enjoy the same till the defendant attained 
twenty-one years, upon doing which the defendant was di- 
rected to surrender the mortgaged premises to the plaintiff’ ; 
and it was declared that the decree should be binding, unless 
upon being served with a snhpivna td show cause, ho should 
within six months after attaining twenty-one show cause to 
the contrary (h). 

It was said by the Court in Booth v. Rick(i), that whore 
there is an infant defendant to a hill of foreclosure, the pro- 
per way is to decree the lands to bo sold to ])ay the debt, 
and that such a sale would bind the infant; hut in Goodicr v. 
Ashton (A:), Sir W. Crant said, that the modern practice was 
to foreclose infants, and refused to refer it to the Master to in- 
quire w'hetlior a sale w^ould be for the benefit of the infant. 
In a subsequent case, how'ever, Lord Eldon said (/), it would 
be too much to let an infant be foreclosed, when if the mort- 
gagee would consent to a sale, a surplus might bo got of per- 
haps 4,000/., considered as real estate for the benefit of the 
infant. His Lordship accordingly made a decree, by which it 
was referred to the Master to inquire and report whether it 

{h') Spencer d. Boves, 4 Ves. 370. (/) Mondey v. Mondey, I V. & B. 

(i) 1 Vern. 295. ’ 223. 

18 Vcs. 81. 
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would be for the benefit of the infant that the estate should be 
sold. In that case the reference was to be made only in case 
the mortgagee consented, and the same appears to have been 
the order in Pace v. Marsden (m) ; but in Wakeham v. 
Lome^ and Hamond v. Bradley (n), like decrees' appear to 
have been made without its being stated that they were made 
by consent, or even that a sale was prayed. It is to be ob- 
served also, that in those cases, as well as in Pace v. Mars- 
deny the decree was made for a sale without a previous 
reference to the Master to inquire whether it would be for the 
benefit of the infant. In Pace v. Marsdeuy however, it 
seems that a sale was prayed by the bill. 

Where an estate is directed to be sold, and a day is given 
to an infant to show cause after he attains twenty-one, a di- 
rection is generally given in the decree, that in the meantime 
a purchaser under it shall hold and enjoy the estate against 
such infant until he attains such age * and it seems that a pur- 
chaser buying the estate under such a decree must accept the 
order of the Court for a future conveyance as a sufiicient 
security (o). In such a case the purchaser must presume that 
the Court has taken the necessary steps to investigate the right 
of the parties, and that on such investigation it has properly 
decreed a sale {p) ; and the Court so far protects a purchaser 
under a decree, that it will not permit his title to be affected 
by a mere error in the decree. Thus in Bennett v. Hamill (^), 
where a bill was filed by an infiint defendant on attaining 
twenty-one, against the heir of a purchaser under a decree, 
and other parties interested in the estate, to impeach the de- 
cree as erroneous, and to recover the estate, the principal 
question was, whether a sale under a decree of the Court was 
to bo impeached on the grounds; 1st, That the heir of the 
debtor not being of age and being required to join in the 
conveyance, had not a day to show cause. 2dly, That there 
was no sufficient account of the personal estate ; and Lord 
Redesdale dismissed the bill as against the representatives of 
the purchaser, although he allowed the suit to proceed against 


(m) Seton on Decrees, 275. fp) Bennett v. Hamill, 2 Sch. & 

(n) Ibid. Lef. 566. 

(o) Powell V. Pow'ell, Mad. & (a) Ubi supra. 

Geld. 53. 
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Che other parties. In delivering hie judgment his Lordship Procett against, 
observed, that after considering the subject a good deal, he " 
thought it would be too much to say that a purchaser under 
a decree of that description could be bound to look into all 
these circumstances ; that, if he was, be must go through all 
the proceedings from the beginning to the end, and have the 
opinion of the Court that the decree is right in all its parts, 
and that it would bo impossible to alter it in any respect ; 
that the cases warranted no such opinion ; and that, on the 
contrary, as far as he could find, the general impression they 
give is, that a purchaser has a right to presume that the 
Court has taken the steps necessary to investigate the rights 
of the parties, and that it has on that investigation properly 
decreed a sale. Then he is to see that this is a decree bind- 
ing the parties claiming the estate; that is, to see that all 
proper parties to he boiin<l are before the Court ; and he has 
further to see, that taking the conveyance he takes a title 
that cannot be impeached aliunde. He has no right to call 
upon the Court to protect hiin from a title not in issue in the 
cause, and in no way affected hy the decree ; hut if he gets 
a proper conveyance of the estate, so that no person whom 
the decree affects can invalidate his title, although the decree 
may be erroneous, and therefore to be reversed, the title of 
the piircliosor ought not to be invalidated for insufficiency (r). 

Infant defendants arc served with subpoenas ad rcsjurndcti- Service of iu6- 
diim in tlio same manner as adults (a) ; where, however, they r«wMi^ii|wn 
cannot be found so as to be served, service of the subpoena 
upon the guardian is sufficient. Thus service upon the mo- upon mo- 

ther of an infant was held good service, ns she is the natural ^***^*'* 
guardian of her children (<); and in Thompson v. Jon€s(u\ 

service upon the father-in-law of an infant was permitted. It upon 

seems, however, that previously to such service, an order to 
authorize it should previously be obtained upon motion (a:), 
and where, after such order, and service in pursuance thereof, 

(r) VtdeLloydr. Johnes,9Ve8.37. (t) Smith v. Marshall, 2 Aik. 70. 

(s) Where there is an infant de- («) 8 Ves. 141. 

fendant the siihpxna to hear judgment (x) Garnum v. Marshal, 1 Dick, 

must be served upon the guaidian, ad 77. 
litem, and not upon the defendant. 

Q 3 
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the infants did not appear, it was, on motion, ordered that the 
plaintiff should be at liberty to sue out an attachment against 
them to compel them to appear (y). 

If an infant, being served with a subposna will not appear, 
on affidavit of service of the suhptena an attachment issues 
against him; this however is in fact never executed, but 
counsel moves upon the attachment for an order for a mes- 
senger to bring the infant into Court, and when he is there 
the Court always assigns him a guardian (z). 

So if an infant appears to a bill and refuses to answer, an 
attachment issues against him fojr not answering (which is 
never in fact executed), and counsel moves the Court upon the 
attachment for a messenger to bring the infant into Court, 
and the Court will make such order accordingly (o). 

Where an infant defendant is brought into Court by the 
messenger, and no one offers on his behalf to be his guardian, 
the Court usually orders the senior six clerk (who is not en- 
gaged in the cause) to be assigned his guardian, to appear, 
answer or defend the Buit(&). In general, however, some 
relation or friend of the infant prays to be appointed guardian 
for him, to answer and defend the suit, which the Court 
orders (c). 

It has been decided that an infant cannot be kept in cus- 
tody after a guardian has been assigned him, and that he pays 
no costs of contempt, but the plaintiff always pays the mes- 
senger (c^). 

An infant, upon being served with a subpoena to answer, 
must, if in town, appear in Court and have a guardian assign- 
ed to him, by whom he must defend the suit. If in the 
country he must sue out a commission to assign a guardian 
and put in his answer, and whether he pleads, answers or 

(y) Baker v. Holmes, 1 Dick. 18. 163,) it appears that a sequestration, 

(s) Prac. Re^. 223. Lord Chief for want of appearance, was issued 
Baron Gilbert, m his Fonm Roma^ against Lord Mohun, who was an 
num, (p. 206,) says, that it is infant peer of seven years old. 
doubted whether this can be done (a) Prac. Reg. 223. 
against a peer of the realm, who is an (6) Ibid, 

infant, and whose ^rson is sacred; (c) Ibid. 224. 

but in an anonymous case which oc- (d) Perkins v. Hamond, 1 Dick, 

curred in the 36 Car. 2, (2 Cha. Ca. 287. 
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demurs, still it must be done by his guardian ; for if it be a 
plea, answer or demurrer of an infant without his guardian, it 
will be irregular (e). Where an infant is too ill to appear in 
Court to have a guardian assigned, a commission will be or- 
dered (y’J. 

The guardian is usually the nearest relation of the infant, 
not claiming an interest opposite to that of the infant in 
the subject-matter of the suit. 

When a guardian for an infant is to be appointed in Court, 
(wliich he may be, on any day after appearance, either 
in term or vacation, by the Lord Chancellor or Vice-Chan- 
cellor, or by the Master of the Rolls), the infant and 
the party intended to be appointed guardian must per- 
sonally attend in Court, and then the clerk in court for the 
infant prepares a note in writing, containing the title of 
the cause and praying (hat C. 1). (naming the person) may 
be appointed guardian to A. B., the infant, by whom ho may 
answx^r and defend the suit. This note the clerk in court 
delivers to and leaves w’ith the registrar, wdio takes an oppor- 
tunity of mentioning it to the Court, and then if the person 
offering himself as guardian appears upon examination to bo 
a proper person, the appointment is made of course. The 
registrar who attended on the day on wdii<;h the appoiiitnient 
w'as made, wdll, upon application, draw up and pass the order, 
which is to be entered and served upon the adverse clerk in 
court like other orders of course (//). 

Where in consequence of the infant’s residence in tho country 
it is necessary that a commission should issue for the appoint- 
ment of a guardian, application should be made to the Court, 
either by motion or petition, for an order for such commission. 
This order is made ex parte, as a matter of course, and must be 
drawn up, passed and entered like other orders of course. The 
original order must then be left with the defendant’s clerk in 
court, wdth tho names of the commissioners intended to be in- 
serted in the commission (A). The commission is then made out by 

(e) Gilb. For. Rom. 20.5. (g) Hind. 24# 

( /*) Duke of IMarlborou^h i». Du- (fc) Hind. 242. 
chess of Marlborough, 1 Dick. 71. 
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the clerk in court exparte^ and when sealed is sent bj him to 
the solicitor, who acquaints the commissioners with the nature 
of the commission and settles with them the time and place of 
executing it. 

Wh«% the commission is executed, it is necessary*that two 
of the commissioners should attend at the time and place ap- 
pointed to open it, and then the infant being personally pro- 
duced before them, and the person proposed as guardian 
appearing upon inquiry to be a proper person, the commission- 
ers appoint such person to be guardian to the infant to answer 
|Qd defend the suit on his behalf.. Although the personal 
attendance of the infant before the commissioners is neces- 
sary, that of the guardian to be appointed may be and gene- 
rally is dispensed with (A). 

When the commissioners have appointed the guardian, a 
certificate of such appointment must be engrossed upon parch- 
ment and annexed to the commission (2). When the certificate 
has been annexed to the commission, the following return is 
indorsed upon the commission, and subscribed by the commis- 
sioners : The execution of this commission appears in a 
certain schedule hereto annexed,^* 

The commission, wkh the certificate annexed, is then to be 
sent to the defendant’s clerk in court, at the Six Clerk’s Office, 
and thereupon the appointment of guardian is complete (m). 

When the guardian has been appointed, whether in Court 
or by Commission, it is his duty to put in a defence on the part 
of the defendant, and any such defence without such guar- 
dian will be irregular, for the guardian is liable to the costs if 
the defence be improper, or if the answer be scandalous or 
impertinent (n). 

If the defence of the infant is by answer or plea requiring 
to be substantiated upon oath, the plea or answer must be put 
in upon the oath of the guardian, unless an order has been 
obtained to take it without oath, which is frequently done by 
consent, upon motion or petition (o). 

(k) IliDd. 242. (m) Hind. 248. 

(/) For the form of this certificate, (n) Hind. 241. 
see Hind. 247. (o) Ibid. 
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Where the plea or answer is to be taken without oath, the Of the D efence, 
order for that purpose must be drawn up, passed, and entered, Method of 
and left with the defendant's clerk in court, (for without such ' taking plea or 
order the plea or answer cannot be filed,) the record is then without 
inscribed, 


“ Without oath, by order, dated the day of (/>)•*' 

Where the guardian of an infant defendant is also a co- Where guardian 
defendant, undone answer is put in for both ; the guardian need ** ^ co-defend- 
only sign the answer once (^). 

The other formalities are the same, mutatis mutandis, 
with those observed in putting in the answer or plea of 
a party under no incapacity (r). 

Where the guardian who has been appointed to defend an where the 
infant resides in Tendon, he may swear to the answer or plea guardian is in 

at the public office («); but if the guardian reside above ^ . 

^ - T 1 . . , . . iu the country, 

twenty miles from London, it is necessary that a commission, 

or dedimus, should be issued to take the answer in the country, 

unless an order has been obtained to take the answer witliout 

oath ; in which case, if the appointment of guardian has been 

made in Court, the jurat of the answer states the order for his 

appointment, and runs thus : 

‘‘ Sworn at the public-office, Southampton-buildings, this 
day of by A, B., guardian of C, D, the infant, 
pursuant to an order dated the day of before 
me, ( signature of the Master ) ” (t). 


If the appointment of guardian has been made by comniis- 
sion, and the plea or answer is put in in London, the guardian 
must attend at the public office, with the answer and certifi- 
cate of his appointment, and swear to the contents of the plea 
or answer, and the following juraf is then inscribed in the 
usual manner : 


“ Sworn this day of by A. B,, guardian of the 
said C. D; the defendant, assigned pursuant to a certi- 
ficate dated the day of at the public office in 
Southampton-buildings, before me.'* 


(p) Hind. 241. 

(q) Anon. 2 V. & B. 553. 

(r) Hind. 242. 


(0 Hind. 242. 
(/) Ibid. 241. 
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The commission for taking the answer (m) of an infant 
defendant by his guardian, is nearly the same in form and 
•substance as that issued for taking the answer of an adult 
defendant in the country, and may now be taken out with- 
out ordik* (ar), though formerly such a commission could not 
be made out by the clerk in court, without an order first 
obtained for that purpose (y). 

The course of appointing the guardian, and putting in the 
answer of an. infant, by means of two separate commissions, 
is only resorted to in cases in which both the infant and 
guardian reside in the country, and in places where they can- 
not conveniently meet; where, however, they can conve- 
niently meet, it is usual to proceed by one “ commission to 
aj)point a guardian, and to take the answer of the infant hy 
such guardian,"' 

On the day appointed for executing this commission, the 
commissioners and parties having met, the appointment of 
the guardian is made in like manner as under a commission 
to appoint a guardian only ; the guardian after his appoint- 
ment exhibits his answ^er on behalf of the infant, and being 
duly afiirmed or sworn by the commissioners to the truth of 
it, a certificate of the appointment of tlie guardian, and the 
caption of the answer by such guardian, is written at the 
foot of the answer, and subscribed by two of the commis- 
sioners (or three, if the defendant's commissioner attend). 

This capUon is then signed by the commissioners, and the 
answer being annexed to the commission, the usual return is 
endorsed upon the commission, and subscribed by the commis- 
sioners, the whole is then folded up, and bound round with red 
tape (the commissioners setting their seals thereon), and sent 
to the defendant's clerk in court, in the Six Clerks' Oifice (2). 
The formalities attending the carriage, and of filing the answer, 
are precisely the same as in the ordinary cases of answering 
by commission (a). 


(u) Although for the sake of bre- (y) Hind. 242 ; for further parti- 
vity it is stat^ in the text to be a culars as to the manner of suing 
commission for taking the answer of out, &c., a commission to take an 
the infant, it is in fact a commission answer, vide post, 
to take the pica, answer or demurrer. (s) Hind. 249, 250. 

(r) Older IX. 21st Dec. 1833. («) Vide jwst. 
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Where an infant defendant is resident abroad, and the pro- 
ceeding is for his benefit, a commission may be issued to 
assign a guardian, and to take his answer at the place of his 
residence. It appears, however, that in some cases, in order 
to avoid the difficulty of executing a commission in t foreign 
country, the Court has upon motion at once assigned a guar- 
dian to put in an infant's answer. Thus, in Jongsma v. 
Pfiel (6)y where a motion was made on behalf of an infant 
de^ndant, resident abroad, that his father might 1|^ assigned his 
guardian, for the purpose of putting in liis answer, which mo- 
tion was supported by an affidavit tliat the father was not inte- 
rested in the matters in difference in the suit, Lord Eldon, with 
the consent of the plaintiffs, made the order, several similar 
orders having been produced by the registrar ; and in Lush- 
ington v. Sewell{c), where several of the defendants to an 
original bill were infants, and a commission had been sent 
abroad, for the appointment of a guardian, and to put in their 
answers, under which their answers were put in, and afterwards 
a supplemental bill was filed against the same defendants, 
the Vice-Chancellor, upon motion and consent of the plain- 
tiffs, made an order, that the guardian who put in the answer 
to the original bill should put in tlie answer to tho supple- 
mental bill. It is remarkable that in Tappen v. Norman (d), 
Lord Eldon refused a similar application, that the mother of 
an infant defendant, who was resident abroad, might put in 
his answer as guardian without an appointment in the usual 
way; it is to be observed, however, that before deciding the 
question his Lordship asked if there was any instance of such 
a proceeding, and that the. registrar answered that there was 
not ; it is therefore well remarked by tho reporter, in his note 
to Lushhigton v. Sewell, that in all probability, if in Tappen 
V. Norman the preceding case of Jongsma v. PJiel had been 
cited, the Court would have made tho order. 

Although the answer of an infant is put in upon the oath 
of the person appointed his guardian (e), the infant is not 

(b) 9 Ves. 357. field, 2 Aik. 377 ; Cowdell v. Tatlork, 

(c) Mad. & Geld. 28. 3 Ves. & B. 19; Savage v. C'arroll, 

(d) 11 Ves. 663. 1 B. & B. 548; Cowling v, Kly, 2 

(e) Eccleston v. Petty, Garth. 79 ; Stark. 360 ; Hawkins r. Luscombe, 2 
3 Mod. 258 ; Comb. 156 ; Leigh v. Swaost, 375. 

Ward, 2 Vent. 72 ; Lcgaid v. Shef- 
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bound by such answer, and it cannot be read against him ; 
the true reason of which is, because in reality it is not the 
answer of the infant, but of the guardian, who is the person 
sworn, and not the in&nt ; and the infant may know nothing 
of the Contents of the answer put in for him, or may be 
of those tender years as not to be able to judge of it (e). 
This being the case, it would be useless, and occasion unneces- 
sary expense, to call upon an infant to put in a full answer to 
the plaintiff bill (/) ; and it is therefore held that exceptjpns 
will not lie to the answer of an infant, for insufficiency (^). 

As exceptions will not lie against an infant’s answer, they 
cannot of course be shown as cause against dissolving an in- 
junction obtained by the plaintiff to restrain proceedings at 
law commenced on behalf of an infant; consequently, a plain- 
tiff is in general precluded from showing any cause against 
dissolving an injunction obtained to restrain proceedings at 
law commenced on behalf of an infant. For as he cannot by 
exceptions compel a discovery, the answer of the defendant 
may be, and most usually is such, that no admission can be 
extracted from it ; indeed, if it were a full answer, the plaintiff 
would not bo in a better situation, as the rule of the Court pre- 
vents its being read against the infant upon any occasion. In 
Lucasy, Lucas {h) it was argued, that although the rule is, that 
the answer of an infant may be grossly insufficient, and the 
plaintiff cannot by taking exceptions compel a discovery from 
the infant, but must prove his case, yet the rule went no far- 
ther, and that an injunction might be dissolved upon an answer 
manifestly insufficient, and not meeting the equity of the bill. 
It was held, however, that in all oases the plaintiff was bound 
to make out his case from the answer ; and that unless the 
Court could from the answer see the equity, it would not 
interfere with the legal title. 

It seems from the above case of Lucas v. Lucas, and that 
of Copeland v. Wheeler (i), that although a plaintiff cannot 
show exceptions for cause against dissolving an injunction 

(e) Wrottesley v« Bendish, 3 P. C. C. 266 ; Lucas v. Lucas, 13 Ves. 
Wms. 236. 274 ; Lord Red. 264. 

( f)Strudwick v. Pargiter, Bunb. (h) 13 Ves. 274. 

338. (i) 4 Bro. C. C. 256. 

(g) Copeland 'i>. WhccUr, 4 Bro. 
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upon the coming in of an infant defendant's answer, he may Of Aiuwen by. 
undertake to show cause upon the merits, and by that means ' 
gain a little time till the next day of motions. 

An infant’s answer is expressed to be made by his guardian, Form of answer, 
and is generally confined to a mere submission of his rights 
and interest in the matters in question in the cause to the care, 
and protection of the Court. The general saving at the be- 
ginning, together with the denial of combination at the con- 
clusion, common to all other answers, are omitted ; for an 
infant is entitled to the benefit of every exception which can 
be taken to a bill without expressly making it, and he is con- 
sidered incapable of the combination charged. The general 
traverse i» also left out of a defendant’s answer, because it 
cannot be excepted to for insufficiency (K). 

Although an infant cannot be callq^ upon to put in a full May state de- 
answer to the plaintiff's bill, yet ho may state in his answer 
anything which he means to prove in the ivay of defence (i). 

Where an answer has been put in by a guardian on behalf of if infant dissa- 
an infant defendant, and the infant comes of age, and is dis- 
satisfied with the defence put in by his guardian, he may apply punra new*^ 
to the Court for leave to amend his answ’er, or to put in a new 
one ; and it seems that this privilege applies as well after a 
decree has been made as before (^). 

An infant, however, wishing to make a new defence, must Hui must apply 
apply to the Court as early as possible after attaining twenty- aspos- 

one, for if ho is guilty of any lacheSy his application will bo twciiiy-one. 
refused (/). Thus in Cecil v. Lord Salisbury (w), where an 
heir-at-law, being a minor, had by his answer desired that the 
trust estate might not be sold, and had offered to subject 
other lands not within the trust, for bettei^ raising the por- 
tions, so that a sale of the trust estate would not be neces- 
sary, and the question at the hearing of the cause was, whether 
he should be bound by this offer in his answer or not, the Court 


(/() LonlUed.254. 

(t) Per Lord Chief Baron Ilich- 
ards, in Attorney-general v. Lambirtb, 
5 Price, 398. 

(k) Kelsall V. Kelsall,2 M. & K. 
409. 

(l) Bennett v. Leigh, I Dick. 89 j 
in Mr. Wyatt’s edition of J lichen’s 


Reportsi the case of Bennett v, Lee, 
in 2 Atk. 487. & 329, are referred to 
as 8. C., hilt upon reference to that 
book it will be found that the case 
of Bennett v, Lee, there rei^rted, oc- 
curred in 1742, whilst that in 1 Dick, 
was in 1743. 

(in) 2 Vern. 224. 
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held him to it, because by that means he had delayed a sale, 
observing that if he would have departed from what he had 
offered, he ought immediately to have applied to the Court to 
have retracted his offer, and amended his answer. It is to be 
observed, that the cause was heard in 1691, and that the 
beir-at-law had come of age in 1687, and yet no complaint 
had been made, either that he had been defrauded or deceived, 
or that an improper defence had been made, but he had 
acquiesced in the answer up to that time.* 

The same reasons which prevent an infant from being 
bound by his answer, operate to prevent his being bound by 
admissions in any other stage of proceeding, unless indeed 
such admissions are for his benefit. Thus it seems that where 
an infant is concerned, no case can be stated by the Court of 
Chancciy for the opinio# of a Court of Law, because an in- 
fant would not be bound by the admissions in such case (n). 
Upon the same principle it has been held, tliat an infant is 
not bound by a recital in a deed executed during his in- 
fancy (o). 

The consequence of this rule is, that where there are infant 
defendants, and it is necessary, in order to entitle the plain- 
tiff to the relief he prays, that certain facts should be before 
tlie Court ; such facts, although they might be the subject of 
admission on the part of adults, must be proved against the 
infants. Thus where the bill stated that one of the defendants 
was out of the jurisdiction, and all the defendants, some of 
whom were infants, admitted the fact, but no proof had been 
gone into upon the subject, the Vice-Chancellor (Sir,J. T^ach) 
said, that even if he could act upon the admission of the 
adult defendants, fic could not act upon that of the infants (p). 
For the same reason, in the ordinary case of establishing a 
will relating to real estate, where the heir-at-law is an infant, 
it is always necessary to establish the due execution of the 
will by the examination of witnesses. 

From the report of the cases of Cartwright v. Cartwright, 
and Sleeman v. Sleeman, in Mr. Dickon’s Reports (y), it 

(») Hawkins r. Luscombe, 2 (p) Wilkinson r. Deal, 4 Mod. 

Swanst. 392. 40S. 

(n) Milner r. Lord Ilarewood, 18 ( 7 ) 2 Dick. 5-15.787. 

Vcs. 271. 
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seemB to hare been held that where the heir-at-law in an 
original suit being adult, had by his answer Emitted the 
due execution of the will, but died before the cause was 
brought to a hearing, leaving an infant heir, who was 
brought before the Court by revivor, the will must be 
proved per testes against the infant heir. But in Livesey^ 
V. Livesey (r), Sir John Leach, M. R., held, that the cir- 
cumstance of the first heir having admitted the will, ren- 
dered it unnecessary to prove it against the infant ; and in 
a subsequent case (5), the Vice-Chancellor, Sir L. Shadwell, 
expressed himself to be of the same opinion as the Master 
of the Rolls, and said that he had referred to the entries 
of the cases of Slceman v. Sleeman^ and Cartwright v. 
Cartwriyht, in the registrar’s book ; and that with respect 
to the former, no such thing as mentioned by the reporter 
appears to have taken place ; but the original heir having 
admitted the will, the Court established it ; and with res^wrt 
to the latter, all that was stated w'as, that on hearing the 
will and proofs read (not saying what proofs), the Court de- 
clared that the will ouglit to bo established (/). 

In proceedings in the Master’s Otlice, under a decree wliich 
directs witnesses to be examined upon interrogatories, if in- 
fants arc concerned, the Master cannot, strictly speaking, 
receive affidavits ; and where in such a case ho had in a ques- 
tion of pedigree proceeded upon affidavits obtained from 
America, the Vicc-CJhancellor, on motion for that purpose, 
directed the Master not to proceed upon the affidavits, with 
liberty, under the circumstances, to apply to the Court, if by 
death, or otherwise, it became impossible to obtain under a 
commission the evidence of persons who had made the affi- 
davits (ji). 

In that case, however, it is to be observed, that the solicitor 
for the infant had not concurred in the mode of proceeding 
adopted by the Master ; and that it is to be collected from tlic 
report that if he bad, the parties would have been bound, as 

(r) Cited, 4 Sim. 132. (t) Vulcetiamt Robinson v. Cooper, 

($) Lock I’. Foote, 4 Sim. 132. ib. 131. 

( 14) Tillolson V . I largrave, 3 Mad, 19 1 . 
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Of the replica* 
tion to an 
iufant’s answer. 


In what cases 
is not necessary. 


his Honor said, that generally speaking, infants are bound 
as much as ^ults are by the conduct of their solicitor. 

It follows from what has been said above, that where a de- 
fendant to a suit is an infant, and it is necessary in support of 
the plaintiff’s case that some fact should be established, which 
^t is not expressly for the benefit of the infant to admit, the 
answer of the infant must be replied to, and the fact sought 
to be established proved by evidence derived from other 
sources than the infant’s answer or admissions on hb behalf 
made by those conducting the cause for him. Where, how- 
ever, the case of the plaintiff is such as it is manifestly to the 
advantage of the infant to admit, as where an infant claims 
an interest under the same instrument as the plaintiff, in such 
cases it b not necessary to reply to the answer, or to go into 
evidence to prove the execution of the instrument relied upon, 
and the cause may be set down for hearing upon the bill and 
answer. For the instrument under which both the plaintiff and 
the defendant claim, being stated and referred to in the bill, by 
the usual ivords, as in and by the said Indenture, &c . , reference 
being thereunto had, when produced will more fully appear,” 
becomes part of the record, and as it is for the benefit of the 
infant as well as of the plaintiff that it is set up, no necessity 
exists for establishing it by any other proof. It is for this 
reason, also, that the general traverse, which is always 
inserted in the answer of adult defendants, is omitted in that 
of an infant ; for as no admission can be made on the part of 
an infant which is not for his advantage, the insertion of such 
a traverse is unnecessary to protect him against any inference 
to his disadvantage being drawn from his not having specifi- 
cally traversed any particular allegation in the bill, whilst by 
generally traversing all the allegations made by the plaintiff 
he would be precluded from taking advantage of such as are 
in his favour. • 


Jo what cases It is to be observed, that although where the plaintiff and 
It is necessary. Jufont defendant claim under the same instrument, it is not 
in general necessary to reply to the answer, and prove the ex- 
ecution of such instrument ; yet where such instrument is in 
itself in derogation of any other right which the infant, but 
S 
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for its existence, might have in the subject-matter of the suit, 
then, although the infant may take a benefit under the instru- 
ment, it will still be necessary to establish its execution by 
evidence ; as where a plaintiff claims as a devisee of real estate, 
and the infant defendant also claims under the same will, but 
fills the character of heir at law of the testator, in such case 
the will must be established per testes, although the infant 
has an interest under it as well as tlie plaintiff. And so in all 
cases in which any thing is stated in the defendant’s answer 
which the plaintiff does not tliink proper to admit, the answer 
should be replied to, in order that the infiint defendant may 
have an opportunity of proving his case. 

We have seen before, that no infant can bo bound by any 
admissions made in his behalf, unless such admissions are for 
his benefit; the consequence is, that in all cases where 
infants are defendants, the case against them must bo esta- 
blished by strict evidence, and that they must have been 
parties to the suit when the witnesses w’cre examined ; if 
they have become parties subsequently to tho evidence being 
gone into, such evidence cannot bo read against them. Tims, 
where the plaintifl’s had filed an original bill, and gone into 
evidence, and had afterwards amended the bill by adding 
parties some of whom were infants, a motion made on behalf 
of the plaintiff that he might be at liberty at the Jiearing to 
read the evidence upon the original bill, against tlic defendants 
to the amended bill, w^as refused by the Vicc-C!hancellor, Sir 
J. Leach, who said, that the defendants who were adult might, 
if they pleased, consent that the former evidence should be 
read at tho hearing, but that he could not order such evidence 
to be read against the infants (a:). 

There seems to be no rule in the Court of Chancery which 
prevents the proving of exhibits vivd voce, by order, at the 
hearing, as well in cases wdicre infants arc concerned as in 
others ; in the Court of Exchequer, however, wdiere an infant 
is party, and his interest is concerned, tlic Court does not 
allow of an order to examino a witness vivd voce to prove 

(t) Quantock v. Bullen, 5 Mad. 81 . 

R 
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VOL. I. 
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be personal. 


Persom against whom a Suit may be instituted : 

• deeds or exhibits, but the witness for that purpose must be 
examined in the office upon interrogatories (y), 

A suhpeena to hoar judgment, where there is an infant de- 
fendant, ought to be served on the guardian, ad litBM ; and 
personal service of such a writ upon the infant himself will not 
bo good service ( 2 ), even though the infant should be above 
fourteen, or want ever so little of twenty-one (ri). 

The Court will not in general make a decree by consent, 
where infants are concerned, without first referring it to tho 
JMa.ster, to inquire whether it w ill bo for their benefit ; yet w’hcn 
once a decree has been pronounced without that previous step, 
tho authority of it is the same as if it had been referred to the 
Master, and he had made a report that it wwld be for their 
benefit (A) ; and such decree cannot he reversed unless upon 
such grounds as would authorize the reversal of it in any other 
case. It must not, how’cvcr, be drawn up as made by consent, 
which would be error (c). Athough an heir at law is entitled 
to an issue devisavit vel non, and the Court cannot refuse it 
when asked for ; yet if the counsel for an infant heir be satis- 
fied that there is no ground to impeach tho will, he is well 
justified in not asking for an issue (r/). 

Whore an infant has a day given him by the decree, to 
show cause against it, the process served upon him at his 
coming of age, is a writ of subpoena, wliich is a judicial wtU. Ac- 
cording to the old practice this writ must have been returnable in 
term time (c) ; but according to the new form of suhpeena, pro- 
vided by the orders of December 21, 1833, it is made returnable 
within a certain number of days after service on the defendant, 
exclusive of the day of service (f). The service of a subpoena 

(y) Carleton r. Briglitwell, 2 P. versaiy bill ; and it is suggested by 
Wms. 103. IMr. Ilovciulen, in a note which oc- 

(c) Freeman v. Cainock, 2 Dick, curs in his edition, that probably this 
430. is a typograpliical error for irrevmi- 

(a) Taylor c, Atwood, 2 P. Wms. Me j this, however, would be incon- 

643. sistent with the words which imme- 

(b) Wall V. Bushby, IBro. C. C. diately follow, viz, otherwise of an 

487, supra, adversary bill, 

(e) In an anonymous case, in I (d) Levy v. Levy, 3 Mad. 245. 
Freem. 127, it is said that if an in- («) Giib. Forum Rom. 100. 

fant suffer a decree by consent, it is (/) ^ Mylne 6c Ke^ne, App. xxiv. 

for ever reversible, otherwise of an ad- 
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of this description must be personal, unless the party has left Decrees against. 

the king-dom, or has absconded to avoid service; in whicli ' v 

case, upon the facts being* verified by affidavit, the Court will 
order sendee upon his clerk in court to be good service (//). 

If after senuce of the subpoena to show cause, the party of making a 
does not appear within the time limited, the decree will ho decree absolute, 
made absolute, without entering an appearance for him (^), 
upon motion, supported by affidavit of service and certificate of 
non-appearance, in like manner as a decree in dofiult of 
appearance (z). 

It is said above, that in cases of foreclosure, the only Ofsliowing 

cause whicli can be sliowii by an infant after ^attaining 

twenty-one, against making the decree absolute, is error in 

tlie decree, and that be will not be permitted to unravel tlie in cases of 

account, nor even to redeem the mortgage on paying what is 

duo. This strictness, however, must not be understood as ap« 

plying to cases in which fraud or collusion have been luado 

use of in obtaiiiftg the decree ; in sucli cases, it is presumed Does not extend 

that an infant will not be more strictly dealt with than an V* ^ 

*1*^ • • \ triiuuj iSlC# 

adult; and m Lloyd v. Barnes {j), a bill was entertained 
by the Court wliiidi was filed by the heir at law of a. mort- 
gagor to set asiilo a decree of foreclosure that Iiad been 

made against bis ancestor, who was adult, under cir(‘um- 
stancos of gross fraud. Neither, it is nppreheiidtMl, will the Nor wlicre litlo 

above rule anidv to cases where the title claimed by the infant ‘“hint is pa- 
^ ‘ * . • ranjount the 

IS paramount the mortgage, llms, in a case wlierc an estate moitgagc. 

Iiad been conveyed to the great-uncle and grandfiitber of the 
infant, as joint-tenants in fee, and upon the death of the great- 
uncle, the grandfather, being the survivor, had mortgaged tlio 
estate, and died, leaving the infant liis Jieir at law. Upon 
a bill filed by the mortgagee against the infant to foreclose, 
the infant stated in his answer that the estate had been pur- 
chased and paid for by his great-uncle, wlio devised tlie eanio 
to Ilia grandfather for life, with remainder to Iiis heirs in tail, 
and so claimed the estate as heir in tail by a title ])aramount 
the mortgage, but the Court decreed an account, and that the 

(g) Elcock V. Glcgg, 2 Dick. 704. (i) 1 Harr. 425. 

(h) Gilb. For. Horn. 100; Wha- (j) 2 P. Wms. 73. 

am r. llroughton. 1 Ves. 185, 

H 2 
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defendant should redeem or be foreclosed^ unless he shovired 
cause within six months after he came of age, on the ground 
that the grandfather being by the deed joint tenant in fee with 
his brother, whom he survived, must have appeared to the 
mortgagee to have a good title, TJie infant, however, when he 
came of age upon being serv’^ed with a suhpeena to show cause, 
moved for leave to amend his defence by putting in a new 
answer, and swore that he believed he could prove that the 
mortgagee had notice of the trust for his great-uncle at the 
time he lent the money, which was a point not insisted upon 
in his former answer, and the Court made the order (^). The 
reason oAhis distinction between the case of a claim by the 
infant paramount the mortgage, and that of a claim subject to 
the mortgage, is obvious, for in the latter case it will be pre- 
sumed that the Court would not have made the decree had it 
not been satisfied that the mortgage was properly executed, 
and therefore it would not be reasonable ^ allow a party 
claiming subject to that deed, to disturb the title which the 
mortgagee had acquired under it ; but in the former case the 
mortgage may have been properly executed, and the account 
taken under it may have been perfectly correct, and yet the 
mortgagor may not have had a title to make the mortgage, in 
which case it would not be just to preclude the infant from an 
opportunity of establishing a case which, from the circum- 
stance of its not having been insisted upon in the infant’s 
answer, was not properly submitted to the decision of the 
Court at the time the decree was pronounced. 

In ordinary cases, where an infant has a day given him to 
show cause against making a decree absolute, he may eithey 
impeach the decree on the ground of fraud or collusion be- 
tween the plaintiff and his guardian, or he may show error in 
the decree. lie may also show that he had grounds of 
defence which were not before the Court, oi were not insisted 
upon at the hearing, or that new matter lias subsequently 
been discovered, upon which the decree may be shown to be 
wrong. 

If the late infant seeks to controvert the decree on the 
ground of fraud or collusion, he is not bound to proceed by 
(h) Anon. Mos. 66. 
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^ay of rehearing^ or by bill of review, but he may impeach the 
former decree by an original bill, in which it will be enough 
for him to say, that the decree was obtained by fraud or collu- 
sion (/). He may in like manner impeach the decree by ori- 
ginal bill, even though Jiis ground of complaint against it 
is confined to error; and it is said, in Richmond v. Tayleur (m), 
that a very eminent practitioner (Mr. Vernon) in case of an 
erroneous decree against an infant, used always to advise the 
bringing of an original bill to set it aside, but in such bill to 
allege specially the errors in the former decree. In such cases 
it is not necessary for the infiint to w^ait till he comes of age 
before ho seeks redress, but application for that purpose may 
be made at any time (n). 

If the late infant seeks to impeach the decree by showing 
that he had grounds of defence, which were either not before 
the Court or not insisted upon at the original hearing, he may 
apply to the Court, cither by motion or petition, for leave to 
put in a new answer ; and it seems that such application may 
be made ex parte y and is a matter of course (o). 

Although it is a matter of course, that where an infant de- 
fendant to a suit wlio has a day given him to show cause 
against the decree after attaining twenty-one, may have leave 
to put in a now answer ; yet if he was plaintiil’ in a cross bill, 
and that suit or any part of it has been dismissed, lie will not 
be allowed to amend his cross bill, or to file a now one for the 
same matter (//). He may, however, file a bill of discovery in 
aid of the case intended to he made by his answer, and it 
seems that if he does so, the time of six months allowed by the 
course of the Court for a defendant to show cause why a 


(/) Uiclimond i’. Tayleur, 1 P. 
Wms. 737. lu.tlie case of gross 
fraud or collusion used in obtaining a 
decree, the (Jourl will entertain an 
original bill for the purpose of im- 
peaching it, even though the party 
complaining was not an infant at the 
tinie of the decree pronounced. Vide 
Lloyd V. Mangel, 2 P. Wms. 73; 
Sheldon v. Forte>cue, 3 1*. Wms. Ill, 
In general, however, where no fraud 
is alleged, tlie proceedings to set aside 
a decree, if it has l>ecii signed and 
enrolled, must be by bill of review, or 


if not signed and enrolled, by sup- 
piementat hill in the nature of a hill 
of review, Walley w. lierkhead, 3 
Atk, 811 ; Gully v. leaker, Ca.Teni. 
Talh. 201. 

(m) Ubi supra, 

(n) Ibid. 

(o) Fountain v. Carrier, 1 P. Wms. 
304 ; Napier v, i.ord KOingham, 2 
J*. Wms, 401 ; llennett ». Lee, 2 Atk. 
331 ; Trefusis v. (jotton, Mos, 308. 

(p) SirJ. Napier i». Lady Howard 
of Effingham, Mos. 67*68. 
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decree should not be made absolute after he comes of age, is 
not so sacred but that in particular cases, and where the mat- 
ter is of consequence, the Court may enlarge it, and there- 
fore, in the case before referred to, of Trefusis v. Cotton 
where a defendant on attaining twenty-one and being served 
with a subpoena to show cause against a decree, filed a bill 
against the plaintiffs in the original suit for a discovery, and 
applied to the Court to have the time for showing cause en- 
larged till the defendants to the bill of discovery had put in 
their answer ; the Lord Chancellor made an order for enlarg- 
ing the time for three months after the six months were ex- 
pired, and on that time being out, and the defendants not 
having put in a full answer, the time was twice enlarged upon 
motion quosque. It seems, however, from a subsequent notice of 
the same case (r), that an infant, after he attains twenty-one, 
cannot controvert the original decree by a new bill praying 
relief, unless for fraud or collusion, or for error(s), and that if 
he does so, the original decree may bo pleaded in bar to such 
new bill. 

Although where a day is given to an infant to show cause 
against a decree, he need not, as we have seen, stay till that 
time before ho seeks to impeach it on the ground of fraud and 
collusion, or error (t) ; yet if he proceeds on the ground that he 
is dissatisfied with the defence wdiich has been made, and 
wishes to put in a new answer, he must in general wait till 
he has attained twenty-one before he applies, because, if he 
should <apply before, and there should be a decree against him 
upon the second hearing, he may with as much reason put in 
a third answer, and make the proceedings endless, and by this 
means leave it in the power of a guardian to put in a new 
answer for him during his minority, and so occasion infinite 
vexation. This was the opinion originally expressed by Lord 
Hardwicke, in the case of Bennett v. Lee (w) ; though he 
afterwards held, in the same case, that as the facts upon which 
the infant wished to rest his new defence wrere of long stand- 
ing, and the witnesses were consequently very old, and might 


(f) Mos.203. 

(r) Ibiii, 

(i) Richmond y. Taylcur, uhi sup. 


(t) Ibid. 

(n) 2 Aik. 487. 
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die before he came of age, the infant might put in a better Of showing 
answer [x). And so in Savage v. Carrol (y), leave was given 

to the infant defendant, upon the same grounds, to put in an V * 

amended answer before attaining twenty-one ; but it was sub- 
sequently held in tlie same case, that 'where an infant before 
attaining twenty-one obtains leave to put in a new answer, ho 
will tliencefortli be considered as plaintiff, and as such will bo 
bound by the decree. 

Whore an infant defendant on coming of age, having ob- a new answer 
tained leave to put in a new answer, does so accordingly, ge«d cause, 
he may show that fact for cause why the decree sliould not be 
made absolute, and the plaintiff must proceed upon the answer 
according to the rules of the Court in other cases (z). 

The cuiisequenco of an infant putting in a new answer is, Consequence of 
that if it is replied to he may examine witnesses anew to prove ^ defence, 
his defence, which may be different from what it was before (a). 


An infant may be committed for a contempt (Ji ) ; and it Of Contempts 
seems that where an infant is ordered by a docrco or order 1*7 Infant. 
made in a cause to convey an estate, or to do any other act, 
the performance of the decree maybe enforced by attachment; 
but where an infant is not a ])arty to a cause, but has been 
ordered to convey under the statute as an infant trustee, an 
attacliineiit is not a proper course ; but an order sliould be 
olitairied for the infant to convey within a week after ser- 
vice ; and if he does not obey that order, a motion must bo 
made that he stand comiiiitfcd unless cause shown (c). 

It has been before observed, tliat an infant defendant pays 
no costs of a contempt occasioned by his not appearing or 
liiLswering ; and that in such a ease, where he is brought into 
Court, the costs of the messenger is usually paid l)y the 
plaintiff ; this is because an infant cannot bo made personally 
liable to the 2 )aynierit of costs (</); and till the appointment of 
a guardian has taken place, there is no person upon whom 


(x) Dennett v. Lee, 2 Atk. 532, 
vide ctittuif 1 D. & U. 548. 

(y) 2 D. & D. 241. 

(z) Cotton V. Trefusis, Mos. 315. 


(rt) Napier v. Lord liffingham, 
ubi svpra. 

(b) Tolh.lOe. 

(r) hi re Deecli, 4 Mad. 128. 

(</) Turner t. Turner, 1 8tra. 708. 

R 4 
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b ^ im liability can be fixed. But although an infant cannot be 

^ ^ • made personally liable to costs, there are instances in which 

his costs have been ordered to be paid out of his share of the 
fund in Court {e) ; and where im infant is a party to a bill for 
a partition^ the costa to which he is liable should bo directed 
to be borne by his share 

Sect. VIII. 

Persons of Weak Intellect, 

In what man- A person reduced by age or infirmity to a second infancy 
may defend by guardian. In this case a special application 
pointed. should be made on his behalf by motion or petition, supported 

by an affidavit, stating the particular circumstances of the 
party, and praying a commission to appoint a guardian. In 
such cases, if the fact of the infirmity is not disputed, the 
Where infirmity order will be made without a reference to the Master ; but if 
is disputed. n jg disputed whether the defendant is competent or incompe- 
tent to answer, it will be referred to the Master to inquire as 
to the fact. In Lee v. Ryder (a), which was a case of this 
Order. description, the following order was made : “ This Court doth 

nrder that it be referred to Mr. Cross, one, &c., to inquire 
whether the defendant, J. T., is competent to answer the 
plaintifF*s bill witlioiit the appointment of a guardian for that 
purpose ; and for the purpose of such inquiry it is ordered, 
that the defendant, J. T., do attend the Master from time to 
time, as he shall direct; and that the Master is to be at liberty 
to call in such medical attendance as he may think necessary 
in making such inquiry ; and that the Master is to state tlie 
result of such Inquiry, with his opinion thereon, to the 
Court, whereupon such further order shall be made as shall 
be just ” {J}). 

Guardian may There appears to be no doubt that in cases of this nature a 

be appointed by commission to appoint a guardian may be issued, whether it 
commission. , * • j 

be a town or a country cause, and that such a commission 

(s) Vide Earl of Orford v. (a) Mad. & Geld. 204. 

Churchill, S V. & B. (ft) Reg. Lib. B. 1821 , fo. 435. 

(/) Agar !?. Fairfax, 17 Ves. 567. 
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may be %^ecuted any where. The order for the commission 
being drawn up, passed and entered, commissioners* names 
must be left with the defendant's clerk in court, to be inserted 
in the commission, which in no case differs from the form of 
a commission to appoint a guardian to an infant, except in 
stating that the party is incapable by age or infirmity ; and 
the proceedings under a commission of this kind arc, mutatis 
mutandiSj the same as in executing a commission to appoint 
a guardian to an infant. 

■ It is said that the answer of a superannuated person put in 
by guardian, may bo read against him as an answer of one of 
full age put in in person; and that the diflercncc in tliis 
respect between such an answer and that of an infant put in 
by guardian is, because an infimt improves and mends, and 
therefore is to have a day to show cause after he comes of 
age ; but the other grows worse, and is to have no day (c). 


Sect. IX. 

Of Bankrupts and Insolvent Debtors, 

It is a general rule of Courts of Equity, that no person can 
be made a party to a suit in equity against whom no relief can 
be prayed ; and it follows as a consequence of this rule, that 
no person whose interest in the subject-matter of the suit luis 
been vested by act of law in another, can be made a defen- 
dant; consequently, it has been held, that bankrupts and 
insolvent debtors, w'hoso interests, whether legal or equitable, 
in the property, must have devolved upon their assignees, 
cannot be made parties to suits relative to any property which 
is affected by their bankruptcy or insolvency (a). 

Upon this principle, a demurrer put in by a bankrupt who 
was joined as a co-defendant with his assignees in a bill to 
enforce the specific performance of an agreement entered into 
by him previously to his bankruptcy, was allowed (^); and so 

(c) Leving v. Canely, Free. Ch. (ft) Whitworth r. Davis, 1 V. & 
229* B. 64.5 ; GritKn v. Archer, 

(a) Whitworth ». Davis, I Ves. & 2 Anst. 478 ; Lloyd i>. Lander, 5 
B. 547; Golls v. Ward, 3 P. Wms. Mad. 288. 

311, n.1. 
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In what cases 
they can b« 
made Defend- 
ants. 


Whetlior for 
purposes of dis- 
covcM-y only, 
seems doubtful. 


in Collet V. Wollaston (c), where a bill was filed by the pur- 
chaser, at an auction, of the reversionary interest or an insol- 
vent debtor in certain stock against his assignee for an assign- 
ment and transfer, one of the questions at the hearing of the 
case was, whether the insolvent himself ought not to have been 
made a party ; but the Master of the Rolls (Lord Alvanley) 
declared his opinion to be that he was not a necessary party ; 
but as the reversionary interest appeared to have been sold for 
a very low price, he said, that before ho decreed a specific per- 
formanco of tlio contract, he would direct an inquiry into its 
value. 

It is said by Lord Redesdale, that although a bankrupt, made 
a party to a bill against his assignees touching his estate, may 
demur to the relief, all his interest being transferred to his 
assignees, yet it seems to have been generally understood, that 
if any discovery is sought of his acts before he became a bank- 
rupt, ho must answer to that part of the bill for the sake of the 
discovery, and to assist the plaintiff in obtaining proof, though 
his answer cannot be read against his assignees, otherwise the 
bankruptcy might entirely defeat justice (rf). Upon the same 
principle it seems also to have been considered, that where 
a person having had an interest in the subject of a bill has as- 
signed the interest, he may yet be compelled to answer with 
respect to his own acts before the assignment (c). 

Considerable doubt, however, appears to be tlirowm upon the 
correctness of the rule whj/L*h requires a bankrupt to answ'er 
for the sake of the discovery only, by the judgment of Sir 
Thos. Plumer, in Whitworth v. Davis before referred to(/), in 
which a bankrupt, who had been made a party to a bill for a spe- 
cific performance of an agreement, demurred, his Honor, after 
dispo.sing of the argument wdiich had been urged to show that 
the bankrupt was properly made a party, in respect of the in- 
terest he had in the subject, on the ground that all legal and 
equitable interest in the property devolved upon the assignees, 
and that they only w'ore necessary to sustain the case in point 
of interest, and therefore the bankrupt was not a necessary 
party, goes on to say ; “The other ground alleged in support of 


O ') 3 Bro.C.C. 228. 
\ii) i.urJ ited. liiS. 


(«) T,orcl Ued. 1»3. 
(/) 1 V. & 15. 54:.. 
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the bill is more questionable, whether the bankrupt is not a In what cases 
proper party for the purpose of discovery and to sustain the made Def^d- 
injunction, if his answer affords ground for it. Sir Samuel nnts. 
Roniilly stated the practice to be, to make the bankrupt a party, v— 

with the view to read his answer, for the purpose of sustaining 
the injunction against his assignees ; and that receives some 
authority from what is stated by Lord Redcsdalo (^). No 
authority is cited for that, but Lord Redesdale s judgment is 
confirmed by the intimation from the bar, of the current opinion 
that the bankrupt may, for the purpose of discovery, bo a 
party in a bill for an inju^tion. I have not been a ble to find 
a case tliat supports that opinion, but the knowledge tliat 
it is tlie received practice is sufficient to induce mo not lightly 
to disturb it. There is certainly great convonicnco in this, as 
in such a case all the transaction may be known to the bank- 
rupt alone, and the party seeking relief would bo entirely de- 
prived of it, as fiir as regards the injunction, if a discovery 
cannot be obtained from the only party having a knowledge of 
the transaction. There is, however, a difliculty, consistently 
with the rule and principle, to conceive how the bankrupt’s 
answer can be read against his assignees, even for the purpose 
of an injunction, when clearly it could not be read against them 
at the hearing. The case of Glassford v. Jeffrey., in the (’ourt 
of I^xchequor, which was cited as an authority for reading the 
bankrupt’s answer against his assignees, affords no assistance 
upon this point, all the assignees liaving put in distinct an- 
swers, craving leave to refer to the answer of the bankrupt 
and the schedules to that answer, not having any knowledge 
themselves upon the subject ; in that instance, therefore, Iho 
bankrupt’s answer was properly rend against them. There is 
one direct authority that the bankrupt ought not to bo made 
a party even for the purpose of discovery, Griffin v. Archer (Jh .) ; 
the note is short, but I have inquired from the judges who de- 
cided that case, and find the report of the decision, that the de- 
murrer was allowed, is correct. The case of King v. Martin (J) 
docs not bear upon the subject; the opinion of the Court 
being, that there might be relief against the bank nipt upon the 

(fr) Supra. (0 2 V«!», jau.Gll. 

(7<) 2 Anst, 478 ; cited, 2 Ye'i. jun. Ci3. 
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fi’aud, who is stated expressly to be a material party against 
whom a decree might be made. There was another late case, 
Cooke V. Marsh{k), in which I understand, from general in- 
formation only, that the demurrer was allowed ; but I do not 
find distinctly that it was the demurrer of the bankrupt. 

‘‘ The case standing thus, upon the authorities, how is it upon 
principle ? The case of Fenton v. Hughes (t) lays down a broad 
principle that would exclude this bankrupt as a party ; viz. 
that a person who has no interest, and is a mere witness, 
against whom there could be no relief, ought not to be a party; 
a bankrupt stands in that situatif|i, a competent witness, 
having no interest, against whom, therefore, no relief can be 
had at the hearing ; he falls precisely within that general rule ; 
and the cases of exception, stated by the Lord Chancellor, do 
not comprehend him. So, in the case of Le Texier v. 
The Margravine of Anspach (m), where the general rule is 
laid down, the case of a bankrupt is not stated as constituting 
an exception; the principle is certainly against making him 
a party ; and the instance of exception put by the Lord Chan- 
cellor, in Fenton v. Hughes ^ is mentioned, not with approba- 
tion, but as standing upon authority only, having been intro- 
duced by Lord Talbot, not upon a very satisfactory principle. 
The conclusion is, therefore, that the bankrupt is within the 
principle, and is not one of the persons included in the excep- 
tions. Therefore, upon principle, and the direct authority of 
the Court of Exchequer, opposed by no decision, this bank- 
rupt ought not to be made a party even for the purpose of dis- 
covery. It is not, however, necessary to decide that in this 
case, and merely stating the result of my inquiries, 1 desire 
not to be understood as opposing iiiy opinion, though formed 
upon a consideration of the principle and authorities, to any 
current opinion prevailing as to the practice ; this bill being 
fnuiied with the view of considering the bankrupt as having 
such an interest that relief may be had against him, involving 
him in the charges with the other defendants, and praying 
relief generally against him, considered as a proper party 
against whom the prayer of relief ultimately may be sustained, 


(k) In Chan. Tiin. 1811. (/) 7 Ve». 287. (m) 16 Ves. 159. 
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he could not move for the costs as a defendant against whom In what cases 
discovery only is prayed, and no decree can be made. It is De^endantT 

then, perfectly clear, that relief being prayed against a defend- ' 

ant, w^ho can be a party only for the purpose of discovery, he 
may demur upon that ground that relief is prayed against this 
bankrupt, when at all events a discovery only can be sought 
against him ; it seems to me, that without determining the 
genersil question, this demurrer may be sustained.” 

The decision of Sir Thomas Plumer, just quoted, still leaves if relief be 
it doubtful whether a bankrupt can be made a party to a bill against 

. ... « r 

against his assignees for •the mere purpose of discovery and demur, 
injunction ; but there is no doubt that if he is made a party ijjg jjj. 

for the purpose of obtaining relief against him, he may demur covery and 
to the bill, and that in such case his demurrer will protect 
him from the discovery as well as the relief ; where, however, TTuIcss wlicrc 
fraud or collusion is charged between the bankrupt and his 
assignees, the bankrupt may be made a party, and ho cannot 
demur, although relief be prayed against him. Thus, whore a 
creditor having obtained execution against the effects of his 
debtor, filed a bill against the debtor, against whom a commis- 
sion of bankrupt had issued, and the persons claiming as 
assignees under the commission, charging that the commis- 
sion was a contrivance to defeat the plaintiff's execution, and 
that the debtor having by permission of the plaintiff possessed 
part of the goods taken in execution for the purpose of sale, 
and instead of paying the produce to the plaintiff had paid it 
to his assignees, a demurrer by the alleged banknipt, because 
he had no interest and might bo examined as a witness, was 
overruled (n). 

Upon the same principle, wdiere a man had been fraudu- 
lently induced by the drawer to accept bills of exchange with- 
out consideration, and the drawer afterw'ards indorsed them to 
others, upon a bill filed against the holder and drawer of the 
bill of exchange for a delivery up of the bill, and an injunc- 
tion, the drawer pleaded his bankruptcy which took place 
after the bill filed, in bar to the bill, and the Vice-Chancellor 
overruled the plea (o). *1 

(n) King v.Hlartin, 2 Ves. jun., (o) Mackworthv. Marshall, 3 Sim. 

C4l ; cited, Lord Ked. 132. 3GS. 
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Where a defendant becomes bankrupt after the commence- 
ment of the suit, the bankruptcy is no abatement, and the 
plaintiff has his choice either to dismiss the bill and go in 
under the bankruptcy, or to go on with the suit, making the 
assignees parties by supplemental bill (p). It seems, that in 
Knox V. Brown (g). Lord Thurlow permitted the plaintiff to 
dismiss his own bill without costs, because it was by the act of 
the defendant himself that the object of the suit was gone. In a 
subsequent case, however, of Rutherford v. Miller (r), the Court 
of Exchequer refused to make such an order without costs, 
and in Monteifh v. Taylor (.?), whe^o a motion was made on 
behalf of the defendant, who had become l)anknipt, to dismiss 
the plaintiff’s bill vrith costs, for want of prosecution, Lord 
Eldon, although ho at first entertained a doubt whether ho 
could make such an order with costs, afterwards expressed an 
opinion against the plaintiff upon that point, upon which the 
plaintiff submitted to give the usual undertaking to speed the 
cause. 

After what has been said, it is scarcely necessaiy to observe, 
tliat where a party who is a defendant to a suit becomes 
bankrupt, or takes advantage of the Insolvent Debtor’s Act, it 
will be necessary for the plaintiff, if he proceeds with the feuit, 
to bring the assignees before the Court by a supplemental 
bill ; and . it has been decided, that where the assignee 
of an insolvent has been already b(*fore the Court as a 
defendiint, and such assignee die or is removed, and a new 
assignee is appointed in his stead, the suit abates, and that 
the 26th sect, of the 7 Geo. 4, c. 57, applies only to cases 
where the assignee is plaintiff, and not to cases where he is a 
defendant (t)* 

As a similar section occurs in the Bankrupt Act, 6 Goo. 4, 
c. 16, s. 7, it is presumed that a similar construction would be 
put upon it(M). 

Where a bill has been filed against a defendant who after- 

(p) Monteith v. Taylor, 0 Ves. (f) Bambridge v, Blair, Youngc, 
015. K. U. 389; Mendliam v, Uobinson, 

( 9 ) 2 Bro. C. C. 180. 1 Mylne & Keane, ^7 ; vUle ante, 

(r) 2 Anst. 458. p. 85. 

(s) Supra, (u) Jlde anle, j). 86, 
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wards becomes bankrupt, and a supplemental bill is in conse- Ldectof Ba 
quence filed against lus assignees, the evidence taken m the 

original cause previously to the bankniptc)* may be road at the ' v * 

heariuff against the assignees; but where it appealed that moivmilcali'cs 
some of the witnesses in the cause had been examined after re\d 

the commission i‘»sued, and before the supplemental caubo was 
at issue, the Vice-Chancellor allowed an objection to reading l>ut not il cm- 
their depositions, but over-ruled it so far as it extended to the p]"J 
witnesses who had been pieviously examined (c). coinini^sioinss- 

Wheio a moitgagor had taken advantage of an Insohent . - 

Act and the piovisional assignee was made «i part} to a bill to 'issmitts. 
foreclose, and ho put in answci claiming no interest in the 
pieiiiises, except such as ho was entitled to as piOMsional 
assignee, it was held that the plaintid ought to pay him Ins 
cobts and add them to Ins debt (y) In a pioMous case, how- 
ever, bcfoie ^11 I Teuh, M U , wdiere a bill of loudosiiie 
had been fihd against the assignees ot the mortg igor, who 
was aninsohent dibtoi, the Mastci of the Rolls held tint tlie 
assignees weie not entitled to their costs, although the} liad 
by thou answei disclaimed all intoiest, and snd that they 
would ha\o leleasod the equity of icdomption if any applica- 
tion for that puiposc liad been made to t}ieiu(;:). 


Su i. X. 


Persons Outlawed and Attainted^ or Convicted of Treason 
or Felony, 

It is said that all persons disabled by law to institutes or In wliat cases 
maintain a suit may, notwithstanding, be mado defendants in 
a Court of Law, and cannot plead tlieir own disabilities (a) ; and ' v — — ^ 


fi) Hitchens u. Congreve, 4 Sim. fo) Treatise on Star (Miarnber, 
420, part 3, see. 0. (2 Collect. Juriil. 1 10). 

(v) Woodward v, Iladdon, 4 Sim. It in said in the above I’reatise, 
500. that persons attainlwl of treason or 

(z) Collins V. Shirley, 1 Russ. & felony are excepted out of this rule ; 
535 , but it has been decided in many 
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Persons against whom a Suit may be instituted : 

it is presumed that this rule would also be adopted in Courts of 
Equity, where the suit seeks to establish a pecuniary demand 
against the party; where however the proceeding is in rem,, 
and a person under any of the disabilities alluded to is inter- 
ested in the object of the suit, then it would seem that as the 
interest of the party is entirely vested in the Crown, the 
Attorney-general would be the proper defendant (5). Whether 
in such case the party himself should be joined, is a point 
which does not appear to have been determined, but it is sub- 
mitted that the rule before laid down, viz. that no person can 
be made a party to a suit against whom no relief can be 
prayed, will apply to this case as well as to that of bankrupts 
and insolvents. 


Sect. XL 
Paupers, 

A LTiiouon the statute W Hen. 7, c. 12, before referred to, as 
that under which the practice of admitting parties to sueiVi formd 
pauperis originated, does not extend to defendants, and con- 
sequently a defendant in an action at law is never allowed to 
defend it as a pauper (c) ; yet a greater degree of liberality is 
practised in Courts of Equity, and a defendant who is in a state 
of poverty, and as such incapable of defending a suit, may, as 
well as a plaintiff, obtain an order to defend in formd pauperis^ 
upon making the same affidavit of poverty as that required to 
be made by a plaintiff. Indeed, originally the right of admis- 
sion in formd pauperis appears to have been confined to de- 
fendants. By Lord Bacon's orders, it is said, that any man 
shall he admitted to defend in formd pauperis upon oath, but 
for plaintiffs they are ordinarily to be referred to the Court of 
Requests or to the provincial counsels, if the case arise in the 

cases, that a defendant cannot plead Leon. 329 ; and Vin. Ab. Attainder, 
his own attaindei to an action bi ought [B.] 3. 

against him for debt or trespass. (h) Vide Balch v. Wastall, 1 P. 
Banystero. Trussed, Cro.EHa. 516; Wins. 445; Haywaid v. Fry, ib.; 
Coke’s Entries, 246, vide etiam, Rex v. Fowler, Bunb. 38. 

Waid and Prestall’s Cases, in 1 (c) 1 Tidd. 88. 
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Persons out of the Jurisdiction of the 

jurisdiction, or to some gentleman in the country, except it Defendants may 
be in some special cases of commiseration or potency of the 

adverse party ” (d). >r— ^ 

To entitle a party to defend as a pauper, he must make the same 
affidavit as is required frOm a plaintiff applying to sue in that ca- 
pacity ; and it seems that if ho is in possession of the property in Not where he is 
dispute, though it be ever so small, he cannot be admitted, or if possession of 
admitted, he may, upon the fact being afterwards shown to 
the Court, be dispaupered (c). In this and in most other 
respects, the rules laid down with regard to persons suing 
informd pauperis y are applicable to persons defending in that 
character ; the only difference being in the form of application 
for admission, the petition for which, in the case of a defend- 
ant, is much shorter than in the case of a plaintiff, and is not 
required to contain any statement of the case. Nor is it ne- 
cessary, in the case of a defendant, that the petition should be 
accompanied by any certificate of counsel (y*). 


Sect. XII. 

Of Persons out of the Jurisdiction of the Court, 

Where a suit affects the rights of persons out of the Where their 
jurisdiction, the Court will in some cases, where there are cidental to those 
other parties concerned, proceed against those other parties, o f others. 
and if the absent persons are merely passive objects of the 
judgment of the Court, or their rights are incidental to those 
of the parties before the Court, a complete determination may 
be obtained without them (a). Thus in Attorney -general at the 
relation of the University of Glasgow v. Baliol CoZ/er/c(6), which 
was an information filed, impeaching a decree made in 1699, 
on a former information by the Attorney-general against the 
trustees of a testator, his heirs at law and others, to establish 
a will and a charity created by it, alleging that the decree 
was contrary to the will, and that the University of Glasgow 
had not been made a party to the suit ; Lord Hardwicke over- 

(d) Beames’s Ord. 45. (/ ) 2 Ifarr. 390. 

(e) Spencer v. Bryant, 1 1 Ves. (a) I^rd Red. 25. 

49; vide etianif Prac. Reg. 321. (fc) Dec. 11, 1744. 
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Joint debtors. 


Tn cases of in- 
terpleader. 


Persmi against wham a Suit may he instituted : 

ruled the latter objection, as the University of Glasgow was a 
corporation out of the reach of the process of the Court; which 
circumstance warranted the proceedings without making that 
body party to the suit (c). 

And so where a bill was filed for the recovery of a joint 
debt against one of two partners, the other being out of the 
kingdom, the question before the Court was, whether the de- 
fendant should pay the whole or only a moiety of the debt, 
and Lord Hardwicke was of opinion that he ought to pay the 
whole {d). Upon the same principle a bill may be brought 
against one factor without his companion, if such companion 
be beyond sea (e) ; and where there were two executors, one 
of whom was beyond sea, and a bill was filed by a residuary 
legatee against the other to have an account of his own re- 
ceipts and payments, the Court, upon an objection.being taken 
at the hearing, on the ground of the absence of the co- 
executor, allowed the cause to go on (f). 

In bills of interpleader, also, a plaintiff may proceed with 
his suit and obtain an injunction against a party resident in 
this country, although the other parties claiming tlic property 
are out of the jurisdiction (g). In such cases, however, the 
plaintiff is bound to use prompt diligence to get the parties 
who are absent to come in and interplead with those who 
are present. If, however, he does not succeed in doing so 
within a reasonable time, the consequence is, that the party 
within the jurisdiction must have that which is represented 
to be the subject of competition, and the plaintiff must 
be indemnified against any proceeding being afterwards 
taken on the part of those who are out of the jurisdiction. 
** For this purpose, if the plaintiff can show that he has 
used all duo diligence to bring persons out of the juris- 
diction to contend with those who are within it, and they 
will not come, the Court upon that default, and their so ab- 
staining from giving him an opportunity of relieving himself, 
would, if they afterwards came here and brought an action, 
order service on their attorney to be good service, and injoin 

(c) Lord Red. 25, n. (g). (/) Ibid. 

(d) Darwent v, Walton, 2 Atk. {g) Stevenson v, Anderson, 2 

610. Ves. & B. 407. 

(e) Cowslad v. Cely, Free, Ch. 83. 
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that action for ever, not permitting those who refused the 
plaintiff that justice, to commit that injustice against him *\h). 
Upon the same ground it has been determined, that where 
a party to a bill of interpleader who has been served, will 
not appear, and stands out all the process of contempt, the 
bill may be taken pro confesso against him, and he will be 
decreed to interplead with the other defendants (t). 

Where, however, the person who is out of the jurisdiction 
is one whose interests are principally affected by the bill, 
the Court cannot proceed in his absence, even though the 
parties, having the legal estate, are before the Court ; thus 
where a judgment-creditor, who had sued out an elegit upon 
his judgment, died a bill for equitable execution against 
real estates, which vrere vested in trustees upon certain trusts, 
the Court would not proceed with the cause, because the equit- 
able tenant for life, subject to the trusts, was abroad ( j). Upon 
the same principle it has been held, that bail cannot maintain 
an injunction against a creditor, wdio has recovered a verdict, 
where the principal debtor is out of the jurisdiction (Je), 

In a recent case, where a contract for the sale of an estate 
in the West Indies, had been entered into by a person who 
resided there, and had got into possession without paying the 
purchase-money, and a suit was instituted in this country by 
the vendor against the consignees appointed by the purchaser. 
Lord Lyndliurst, C., refused to entertain a motion for a re- 
ceiver of tlie proceeds of the consignments, on the ground 
that the purchaser, who was the principal defendant, was 
abroad, and had never been served with a subprena (/). Upon 
the same ground the Vice-Chancellor, Sir ,T. Leach, in Coward 
V. Chadwick (m), refused a motion by a second mortgagee for 
the appointment of a receiver where the mortgagor w'as out of 
the jurisdiction (n). 

(fc) Per TiOrd Fddon, 2 V. B. (/) Stratton v. Davidson, 1 Russ* 
412, vide etiam Martinius v. Uol- & M. 484. 
uiuth, ib. 412, n. ; Cooper, 245, S.C. (m) 2 lluss. 150, n. 

(t) Fairbrother v. Prattent, Dan. (n) By recent statutes great faciii- 
Kxc. llep. 04, and the decree, ib. 69. ties have been given to the carrying 
n. (c). on suits against parties out of the 

(j) Browne v. Blount, 2 Russ. & jurisdiction, by authorizing the »er< 
M. 83. vice of iuhpanan, and other proceed' 

(fc) lloveray t*. Grayson, 3 Swan, ings, upon them. Fids po»(, 277 
145, n. « el seq, 

s ‘2 -K 
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With respect, however, to the appointment of a receiver, in 
the absence of the mortgagor, the practice has undergone con- 
siderable alteration in consequence of the decision of Lord Eldon, 
in Tanfield v. Irvine (p); in that case an application for a re- 
ceiver had been made to the Vice-Chancellor, Sir J. Leach, by 
the grantee of an annuity, which was secured by an equitable 
charge upoii an estate, though the grantor had gone abroad and 
had not appeared to the suk, and the application was refused 
on the ground that the Court had not jurisdiction to deprive a 
man, who was not present, of tlie possession of his estate : but 
upon the motion being renewed before Lord Eldon, he made 
the order for a receiver, but guarding it, however, in such a way 
as not to prevent any person having a better title to the posses- 
sion of the estate, from ousting him if they pleased. His Lord- 
ship observed, that he did not see why the rights of the equi- 
table mortgagee were to be taken away, by the circumstances 
that the mortgagor had not entered an appearance, and could 
not be compelled to do so. The rights of a second mortgagee 
might be delayed to all eternity, if the residence of the mort- 
gagor out of the jurisdiction were to have the effect which the 
Vice-Chancellor had given it(y>). 

It is usual, in cases where any of the persons who, if resi- 
dent in this country, ivould bo necessary parties to a suit are 
abroad, to make such persons defendants to the bill, charging 
the fact of their being abroad, and praying that they may be 
seiwed with process when they come within the jurisdiction(^) : 
and although it appears to have been, at one time, considered 
that the omission of their names in the prayer of process would 
not render the record defective (r), it has recently been de- 
termined that it is necessary to pray process against them, and 
that a bill which omits to do so is liable to demurrer (s). 

Wliere a necessary party is charged in the bill to be out of 
the jurisdiction of the Court, it will be requisite that the fact 
should be cither admitted or proved at the hearing ; and it is 
to be observed, that where some of the parties to the suit are 
abroad, and others are infants, the fact of their being abroad 

(o) 2 Russ. 149. (r) Haddock v. Thomliiison, 2 S. 

(p) Vifte the order made in this & S. 210. 

case, 2 Russ. 152. (s) Taylor v Fisher, Rolls, Sittings 

(q) Lord Red. 134. after Ilil. T. 1835, MS. 
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muBt be proved, and the Court will not act upon an admission 
of such a fact on the part of the infant defendants (s). 

Where a party alleged in the bill to be out of the jurisdic- 
tion of the Court, subsequently becomes amenable to it, he 
may, if process has been prayed against him, be served with 
such process. If process has not been prayed against him, 
the bill must be amended for the purpose of praying it, if the 
state of the proceedings will admit of such amendment, if 
they will not, a supplemental bill must be filed against him(0. 
In Capel v. Butler^ where a party who was named as a de- 
fendant, but had never been served with a suhpcena^ appeared 
by counsel at the hearing, and consented to be bound by the 
decree, the defect arising from his not having been served or 
answered was held to be cured (m). 

In some cases, where a defendant has been abroad during 
the proceedings in a cause, he has been allowed to come 
in after a decree has been pronounced, and to have the benefit 
of it without the process of filing a supplemental bill : thus, 
in Banister v. Way (to), after a decree pronounced establishing 
a will, and directing the necessary accounts, some of the 
residuary legatees, having been abroad, applied to have the 
benefit of the decree, submitting to be bound by it, and an 
order was made (they submitting to the decree), that they should 
be at liberty to enter their appearance by their clerks in court, 
and that they should have the like benefit of the decree as if 
they had put in an answer, and had appeared at the hearing of 
the cause. A similar order was made by Lord Lyndhurst, C., 
after a cause had been heard upon further directions (x). 

It is to be observed, that where a defendant is stated to be 
abroad, and process is prayed against him when he shall come 
within the jurisdiction of the Court, he is in substance not a 
party to the suit, (at least till he has been served with process,) 
and therefore, under such circumstances, where one of the 
defendants was abroad, and had not put in an answer, but all 
the other defendants had answered, it was held that an order 
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(«) Wilkinson u. Beal, 4 Mad. (t) Lord R' ’.234. 

408. As to what will be sufficient (u) 2 S. & S. 457, 

primd facie evidence that a defendant (to) 2 Dick. 687. 
is out of the jurisdiction, Vide (r) White v. Hall, 1 Russ, U 
.Tohnson v. Compton, 4 Sim. 46. M. 332. 

s 3 
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SaV««}uently to amend, obtained after the expiration of six weeks from the 
a^juble. when the answer of the last of the defendants who had 

answered was put in, was irregular, according to the 13th of 
the Orders of the 3d April 1828, and could not be supported, 
on the ground that the defendant who was abroad had not 
yet put in his answer (y). 

Senrice of ficft- It appears to have been formerly considered, that service of 
noTgc^ wTvice. ^ eubpcsna abroad was good service, and that the defendant 
might afterwards be attached upon it when he came to this 
country (,z) ; and the cases usually referred to in hooks of 
practice, in support of this proposition, are Scott v. Hough (a), 
and Shaw. v. Lindsay (^). It has since, however, been esta- 
blished, that those cases are of no authority, as it has been 
found that in the case of Bourke v. Macdonald (c), upon the 
authority of which Lord Thurlow appears to have acted in 
Scott V. Houghs above referred to, no order was made ; and 
that in Shaw v. Lindsay^ the order was finally refused by 
Lord Hdon. Upon this ground, in Fernandez v* Corbin (cf), 
the Vice-Chancellor, Sir L. Shadwell, discharged an order for 
an attachment, which had been obtained against a defendant 
wlio had not appeared to a subpoena served in Guernsey, as 
irregular. In a previous case (e), his Honor had granted an 
attachment for non-appearance to a subpoena served abroad ; 
but it was upon the ground that, in the course of correspond- 
ence between the solicitors, the defendant s solicitor had 
Unless under acknowledged the service of the subpoena. It is to be observed 

*'^*. 1 * ^hat now, by tlie statute 2 Will. 4, c. 33, extended by 4 & 5 

&ncl 4 & o W*4| ^ ^ 

c. 83. Will.4, c.83, process may, in certain cases, be served with 

efifect upon parties resident out of tlie jurisdiction (/). 

SttbstItuUd 3ut independently of these statutes, courts of equity have in 
^ « some cases the power of enforcing obedience to their process, by 

defendants who are out of their jurisdiction, by restraining the 
assertion of their legal rights in a manner prejudicial to the plain- 
tiffs, until they have rendered themselves amenable to the juris- 
diction. This power is chiefly exerted where actions at law are 


(t/) King of Spain v. Hullctt, 3 
Sini. rMK 
(s) 1 Newl. 66. 

(a) 4 3ro. C.C. 213. 

(fc) 18 Ves. 496. 


(c) 2 Dick. 687. 

(d) 2 Sim. 544. 

(tf) Nichol v. Gwyo, 1 Sim. 389. 
(f) Vide jmt, p. 277 et seq. 
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brought by persons resident abroad to enforce demands against a 

party, which, altliough they have, strictly speaking, a legal right > J 

to make, it is against the principles of equity to permit. In such 

cases, the Court will interfere by injunction served upon the 

attorney employed in this country to conduct the proceedings at plaiaiiff abroad. 

law, to restnun the further prosecution of such proceedings until 

his employer has submitted himself to the jurisdiction ((/). 

In order to accomplish this purpose, it is necessary, in the '***' 

first instance, to obtain an order, directing that service of the “ 
subpatiti upon the attorney employed in the cause at law shall 
be deemed good 8er\'ice. The application for this order in the in Chancery. 
Court of Chancer}', must be supported by an affidavit, verify- 
ing the facts in the bill, usually denominated an affidavit ot 
merits. In the Court of E.xclioquer, the affidavit of merits is F,xclie> 

made on the motion for the injunction; and such was hold to <!“«• 


bo the practice of the Court of Chancery by l.ord Thurlow, in 
Burke V. Vickars (h) : in a previous case (i), however, his 
I.«rrlship had been of a different opinion, and his first deter- 
mination has been subsequently followed (». 

It seems that the affidavit in this case must bo made by the 
plaintiff in equity himself, and that unless the solicitor has 
personal knowledge of the merits of the cause, his affidavit will 
not be sufficient (i). It has also been decided, that in Chancery 
it is not necessary that the affidavit should state a previous re- 
fusal by the attorney to accept a subptena (1). 

The practice in the Court of Exchequer as slated by Mr. 
Fowler («i) requires the attorney of the defendant at law to 
apply to the plaintiff’s attorney to know if ho will accept of 
■L^bpeena to appear, and that thembpeena shall bo fonually terr- 

dered to him («)• If >'0 ^ “ 

of such application and refusal, and the Court will, upon 
motion, make an onler for service of the subpana upon the 


ABiduvit must 
be by plaintiff 
Uiiusoif. 


Practice in llio 
l?:xclie(|uer. 


Per Lord I’hurlow, Anderson 
t>. Lewi.s, 3 Uro. 429. 

(h) 3 iiro. C. C. 

(i) Delaney v, Wallis, ib. 12. 

(i) Stephen r. Cini, 4 Vcs. SiiO} 

FuUartou r. Wallace. 

Anderson r. Darccy. 1» Ves. 447; 
White i'.Klevm. ib. 171; Kemvor- 


thy V, Accunor, 3 Mad. 550 ; llailliu 

V. Larkens, cited ib. 

(k) Kcnwortliy v, Accunor, nht sup. 

(l) French v. Koe, 13Ves.50:i. 
(»») I Fowl. Kx. J*r. 223. 

(If) East India Company v. Col- 
lias, 0 Price 101. 
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attorney to be good service. In support of this motion in 
the Exchequer no affidavit of merits is required (o); alHT 
if the attorney, upon being served pursuant to the order, 
neglect to enter an appearance upon the expiration of the 
return of the subpoena^ an attachment must be issued, and 
a motion may then be made for an injunction, which must 
be supported by an affidavit of the merits of the bill. And 
so if the attorney appears, but does not answer, when the time 
for answering is expired, an attachment pro formd is made 
out, and, upon producing this to the Court, and reading an 
affidavit verifying the facts stated by the bill, the Court, if 
satisfied with the merits of the case, will grant an injunction 
till answer or further order (/>). 

A motion for substituted service is generally made without 
notice ; in the following case, however, the Court of Exchequer 
held that notice was necessary. An agent had effected a policy 
for his principal, who resided in Spain, and afterwards brought 
an action in his own name only against the underwriters and 
others, who filed a bill for an injunction against both the prin- 
cipal and agent ; the agent appeared and answered and in eight 
days the usual affidavit of merits was sworn, and a motion was 
made for an injunction against the principal, the counsel for 
the agent, however, objected to the motion for want of notice, 
and the Court held, that though in ordinary cases notice is not 
necessary, yet that it was so in the present case, the action hav- 
ing been brought in the name of the agent only (q). 

The Court, it is said, does not expect a plaintiff to verify all 
the allegations in his bill with the same precision that is re- 
quired in an answer ; it will be sufficient if he substantiate 
the general heads of equity, which will entitle him to an in- 
junction (r) ; but a material variance between the bill and the 
affidavit would be fatal. Thus where the bill stated that bills of 
exchange, which w^ere the subject of the action, were lent for 
the defendant's accommodation, whereas the affidavit stated 
that they were given to the defendant to pay the balance of 

{o') Gilliat V. Wright, Fowl. Ex. ( 9 ) Crew 0 . Merlin, 1 Fowl. Ex. 
JV. 126. Pr. 225. 

(p) I Fowl. Ex. Pr. 22 s, tl teq, (r) Nunes v. Jaffiay, ib. 226. 
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his account to the plaintiffs, which they afterwards found to be 
erroneous {t). 

In one case, however, an affidavit of merits was dispensed 
with entirely. An agent had effected a policy for his principal 
who resided abroad, and a bill v^as filed to restrain proceedings 
in an action brought upon it ; to which the agent put in his an- 
swer, admitting the material facts of the bill. An injunction was 
moved for upon these admissions, until the answer of the other 
defendant should come in, and an objection was made, that there 
ought to have been an affidavit; the Court, however, overruled 
it, and granted an injunction, considering the admissions equi- 
valent to an affidavit (?/\ 

A motion of this description was refused by the Court 
of Exchequer, in a case where costs had been taxed upon 
a judgment at law as in case of a nonsuit, but not paid, upon 
which inquiry was made of the plaintiff's attorney where the 
plaintiff resided, that the costs might be paid ; but the attorney 
not only refused to satisfy the inquiry, but threatened to bring 
a fresh action. The Court, upon a motion for substituted ser- 
vice being made, said it differed from the ordinary case, as 
there was no action, either commenced or depending; and that 
as to the threat used by the plaintiff’s attorney, it could not 
upon that circumstance alone grant the motion (ar). The Court 
of Exchequer have also refused to make an order for substi- 
tuted service w'here no declaration has been delivered (y). 

It has been determined, in a late case before the Vice-Chan- 
cellor, that where the assignee of a bond brings an action 
upon the bond in the name of the assignor (the obligee) who 
is abroad, and the obligor institutes a suit in equity, for the 
purpose of restraining such action, making the assignee and 
his assignor a party, the Court will make an order that 
service on the attorney in the action shall be good service on 
obligee. Consequently, if he does not appear and answer the 
bill within the usual time, an injunction will be issued against 
him, to restrain the action until appearance and answer (z). 
In Montagu v. Hill {a), Lord Lyndhurst, C., expressed a 

(^) Nunes v.Jaffray, 1 Fowl. Ex. (x) Cecil v. Reilly, ib. 226. 

Pr. 226 ; Wattleworth v. Pitcher, 2 (y)Angersteinv.Wentwortb,ib.228« 
Price, 189. (s) Lord Portarlington v. Graham, 

(u) Royal Exchange Insurance 5 Sim. 416. 

Co. V. Ward, 1 Fowl. Ex. Pr. 225. («) 4 Russ. 128. 
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Substituted 

schrice. 


Mucli more 
frequent fur- 
nierly than now. 


Not good even 
where tliere ts a 
covenant in 
mortgage deed 
that it should bo 
deemed good. 


doubt ivhether, notwithstanding an injunction of this nature 
against the assignor, the assignee might not have continued 
the action ; but, with great deference to so great an authority, 
it is submitted that he could not, because the common injunc- 
tion is not only directed to the "party himself, but to his coun- 
sellors, attomieSy solicitors and agents, and every of them ; and 
it is to be recollected that all assignments of a chose in actiouy 
in order to be effective at law, are accompanied by an appoint- 
ment of the assignee to be the attorney of the assignor, &c. 

The practice of ordering substituted service of process to be 
good service, where a defendant w^as abroad, appears formerly 
to have been permitted to a much greater extent than at pre- 
sent. Thus, in Hales v. Sutton (b) , where defendants, who were 
executors living abroad, had given a letter of attorney to a person 
to prove a will, service on that person was held to be good ; 
and in Carter v. Be Brunc{c)y service of a subpoena on a per- 
son who transacted matters under a letter of attorney from the 
defendant, was deemed good service (ri). The authority of these 
cases, however, was disputed by Lord Redesdale, in Smith 
V. The Hibernian Mine Company (c), who refused a motion 
for an order that service upon a person acting under a power 
of attorney for a defendant should be good service ; observing, 
that although Mr. Dickens was a very attentive and diligent 
registrar, yet his notes were very loose, and not considered as 
of very high authority, unless supported by the register books. 
Upon that occasion, Lord Redesdale referred to a cause 
argued before Lord Thurlow, dftder these circumstances. In 
a mortgage a covenant was inserted, that if the mort- 
gagee should be desirous of filing a bill of foreclosure after 
a certain time, service of a subpoena on a person there named 
should be good service ; and on that ground an application 
ivas made to Lord Thurlow to substitute service, the mortgagee 
having gone to the East Indies : but the answer of Lord Thur- 
low was, I can no ftiore try the fact whether there is such 
a covenant, witliout having the party before me, than I can 
decide any oilier facts without having the party before me*’ (f). 


(/») 1 Dick. 20. 

(ri Ibid. 39. 

(d) Vide etuim. Anon. 1 P, Wms. 
523. 


(e) 1 Sch. & Lef. 238. 

(/) Tliis, in all probability, wnn 
the case of Willings v. lAynan, re- 
|H)rU‘d in Hindis Piaclicc«90. 
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In another case before Lord Thurlow (g), his Lordship said, that, 
for the purpose of an injunction bill, service upon the attorney 
at law has been held good service, but in no other case. In 
that case there were a cause and cross cause, and the plaintiffs 

in the original bill being many, and several of them out of the 
jurisdiction, and others not to be found, a motion was made 
that service on their clerk in court should be good 8er\4ce, 
which was refused. A motion of the same nature was made, 
in Bond v. The Duke of Newcastle (A), and Lord Thurlow, 
after consulting the registrar, said, it could not be done even 
in a cross cause, or upon a supplemental bill, for they are dis- 
tinct suits, in which the attorney or clerk in court have no 
authority to appear ; and the Court will not bring a party into 
contempt for non-appearance, when for want of privity he may 
know nothing of the order to appear (i). 

But although the Court will not, where there are a cause and 
cross cause, order a subpoena in the cross cause to be served 
upon the clerk in court of the plaintiffs in the original cause, 
yet it will suspend the proceedings in the original cause till 
the plaintiffs have answered the cross bill (k). 

The rule laid down by Lord Thurlow, in Anderson v. 
Lewis viz. that, except in the case of an injunction bill, 
the Court will not compel the appearance of a party abroad, 
by service upon a person whom he has not appointed to appear 
for him, extended formerly to cases of amended bills ; in which 
cases it has been determined that the Court will not order 
ser>uce upon the defendant’s clerk in court in the original 
suit, of a subpoena to appear and answer the amended bill, to 
be good service upon the defendant, because an amended bill 
might be altogetlier a new suit, in which it would bo very 
improper to force an attorney upon another without his con- 
sent (m). In Oildenechi v. Chamock (n), however, an order 
that service upon the clerk in court of a subpoena to answer 
an amended bill should be good service, appears to have been 

(g) Anderson v. Lewis, 3 Bro. C. Mason v. Gardiner, 4 Dro. C. C. 478 ; 

C. 429. Waterloo v. Croft, 5 Sim. 602. 

(h) 3 Dro.C. C. 886. (0 Supra. 

(i) Ibid. Ed. Belt, from Lord Col- (m) Roberts v, Worsley, 2 Cox, 

Chester’s MSS. 380. 

(k) Anderson u. Lewb, ubi sup. j (n) 0 Ves. 171. 
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made I but it was under very peculiar circumstances ; one of 
which was, that the defendant, although not served with a sub- 
pcena, had already appeared upon two motions in the cause* 
Now, however, by the 20th order of the 3d April 1828 (o), a 
subpoena to answer an amended bill in the Court of Chancery, 
may be served on the defendant’s clerk in court in the original 
suit. 

The rule that a party out of the jurisdiction cannot be made 
amenable by means of substituted service, except in cases of 
injunction, applies to cases of revivor; and therefore, where 
a defendant had appeared to an original bill, and afterwards 
the plaintiff died, and a bill of revivor was hied by his repre- 
sentatives against the same defendant, who was not to be 
found, a motion, that service upon his clerk in court in the 
original cause might be deemed good service, was refused by 
Lord Thurlow, who said that the plaintiff must proceed under 
the 5 Geo. 2, c. 25, for taking the bill pro confesso (p). 

Although it is in general true that, except in injunction 
cases, the Court will not order substituted service to be good 
service upon defendants who are out of the jurisdiction, yet it 
seems that, in cases where the party out of the jurisdiction has 
appointed another to act as his agent in respect of the property 
which is the subject-matter of the suit, and such agent has 
been made a party to the suit, for the purpose of serving 
him with an injunction to restrain his dealing with such 
property, the Court has permitted service of the subpoena 
upon the agent, to be considered good service upon his em- 
ployer. This seems to have been the principle acted upon in 
the case of Hyde v. Forster (^), which, although it is one of 
those cases in Mr. Dickens* reports which are the subject of 
Lord Redesdalo’s observations in the case of Smith w. The 
Hibernian Mine Company y before referred to, yet, as upon 
reference to the registrar’s book, it appears to have been cor- 
rectly reported, must be considered as excepted from the dis- 
qualifying effect of those observations. The circumstances of 
tlie case, as taken from the registrar’s book (r), appears to 
have been as follows, viz. : the defendant, Forstery was resi- 

(o) 2 Russ. App.ll. ( 9 ) 1 Dick. 102. 

(p) Henderson r.Maggs, 3 Rro.C. (r) Reg. Lib. 1744; A. fol. 491, b.; 

C. 127. 2 Suaust. 459, n. 
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deut at the time of the bill filed, and continued to reside out 
of the jurisdiction ; and the other defendant, Myers, by his 
answer, set forth, that ho was a factor or agent for Forster, 
and that, by virtue of some power or authority from Forstor, 
he had for some time been and then was in the possession or 
receipt of the rents and profits of chambers in Barnard's Inn, 
for the use of Forster, which chambers were a part of the pro- 
mises in question in the cause. The motion was, that service 
of subpoena, to appear, drc. on the defendant Myers, as agent 
or factor for Forster, might be deemed good service ; and it 
appears that the answer of Myers was read in support of the 
motion, and that, after hearing counsel on both sides, the order 
was made. The principle of this case appears to liave been 
acted upon by Sir J. Leach, V. C., in English v. Hendrick (s), 
where an order was made for the service of a subpoena to answer 
upon the proctors of the defendant, who had boon employed by 
him to get administration to an inteshite, whose property was 
the subject of the suit, and had also been employed by the de- 
fendant to act as his agent in receiving the amount of a bill 
of exchange due to the intestate. 

It is true that a similar application was refused by I^rd 
Eldon, in Rickcord v. Nedriff (t), which case very much re- 
sembled, in its circumstances, that of Hyde v, Forster, The 
bill prayed that the assignment of an annuity by the plaintiff 
to the defendant Savage, might be declared fraudulent and 
void ; and that the defendant Nedriff, to whom Savage, pre- 
viously to his absconding from the country, had delivered the 
deed of assignment, and to whom he had also executed a power 
of attorney, to enable him to receive the arrears then due, 
might be ordered to deliver up the deeds, and be restrained 
from receiving the arrears under the power. Nedriff, by his 
answer, admitted the facts stated in the bill, and a motion was 
made on the part of the plaintiff, on the admissions in Nodriff's 
answer, that service of the subpoena upon him might he deemed 
good service upon the other defendant. Savage. This motion 
was refused; but Lord Eldon, in refusing it, appears to have pro- 
ceeded upon tho^round that the relief sought by the bill might 
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have been obtained by motion against the defendant Nedriff, 
upon affidavit of the facts alleged, as constituting the gpt>und 
for the application (u). 


In order to remedy the inconveniences arising from the de- 
fect of power in courts of equity, to compel the appearance of 
parties out of the jurisdiction of the Court, several Acts of 
Parliament have been passed. By the first of these, viz. the 
/> Geo. 2, c. 25 {w), intituled, An Act for making process in 
Courts of Equity effectual against persons who abscond and 
cannot be served therewith, or who refuse to appear,” it is 
enacted, that if in any suit which shall be conunenced in any 
Court of Equity, any defendant, against whom any subpoena or 
other process shall issue, shall not cause his appearance to be 
entered upon such process, within such time and in such man- 
ner as, according to the rules of the Court, the same ought to 
have been entered in case such process had been duly served, 
and an affidavit or affidavits shall be made to the satisfaction of 
such Court, that such defendant is beyond the seas, or that 
upon inquiry at his or her usual place of abode he could not be 
found, BO as to be served with such process, and that there is 
just ground to believe that such defendant is gone out of the 
realm, or otherwise absconded to avoid being served with the 
process of such Court, then and in such case the Court out 
of which such process issued, may make an order directing 
and appointing such defendant to appear, at a certain day 
therein to be named, and a copy of such order shall, within 
fourteen days after such order made, be inserted in the London 
Gazette, and published on some Lorers day, immediately after 
Divine service, in the parish church of the parish where such 
defendant made his usual abode, within thirty days next before 
such his absenting ; and also a copy of such order shall, within 
the time aforesaid, be posted up as after mentioned ; (that is to 
say) a copy of every such order made in His Majesty's High 

(ii) By the 4 & 5 Will 4, c. 83, who is abroad, to^ good service, 
the Court may order service upon Vide past. 281. Mk ' 
the receiver, steward, or other pr- (w) Repealed by 11 Geo. 4, and 
son receiving the rents, &c. of the 1 Will. 4, c. 36, in which the follow- 
'property in question for a defendant ing clauses are re-enacted. 
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Court of Chancery, Court of Exchequer, or the Court of the 
Duchy Chamber of Lancaster at Westminster, shall be posted 
up in some public place at the Royal Exchange in London ; 
and a copy of every such order made in any of the Courts of 
Equity of the counties palatine of Chester, Lancaster and Dur- 
ham, or of the Great Sessions in Wales, shall be posted up at 
some public place in some market town within the jurisdiction 
of the Court by which such order was made, and nearest 
to the place w^here such defendant made his usual abode as 
aforesaid, such place of abode being also within the jurisdiction 
of the said Court ; and if the defendant do not appear within 
the time limited by sucli order, or within such further time 
as the Court shall appoint, then, on proof made of such 
publication of such order ns aforesaid, the Court being satis- 
fied of the truth thereof, may order the plaintiff’s bill to be 
taken /7ro confessoy and make such decree thereupon as shall 
be thought just ; and may thereupon issue process to compel 
the performance of such decree, either by an immediate seques- 
tmtion of the real and personal estate and effects of the party 
so absenting (if any such can be found), or sucli part thereof 
as may be sufficient to satisfy tlie demands of the plaintiff in 
the said suit, or by causing possession of the estate or effects 
demanded by the bill to be delivered to the plaintiff, or other- 
wise ns the nature of the case shall require ; and the said Court 
may likewise order such plaintiff to be paid and satisfied his 
demands out of the estate or effects so sequestered, according 
to the true intent and moaning of such decree, such ]>laintiff 
first giving sufficient security, in such sum as the Court shall 
think proper, to abide such order touching the restitution of 
such estate or effects, as the Court shall think proper to make 
concerning the same, upon the defendant’s appearance to de- 
fend such suit, and paying such costs to the plaintiff as the 
Court shall order ; but in case such plaintiff shall refuse or 
neglect to give such security as aforesaid, then the said Court 
shall order the estate or effects so sequestered, or whereof pos- 
session shall be decreed to be delivered, to remain under the 
direction of the Court, either by appointing a receiver thereof 
or otherwise, as to such Court shall seem meet, until the ap- 
pearance of the defendant to defend such suit, and paying such 
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costs to the plaintiff as the said Court shall think reasonable, 
or until such order shall be made therein as the Court shall 
think just. 

By the 4th section of the same Act it is provided, that if 
any decree shall be made in pursuance of this Act, against 
any person being out of the realm or absconding in manner 
aforesaid, at the time such decree is pronounced, and such per- 
son shall within seven years after the making such decree 
return or become publicly visible, then and in such case he 
shall likewise be served with a copy of such decree, within a 
reasonable time after his return or public appearance shall be 
known to the plaintiff; and in case any defendant against 
whom such decree shall be made, shall within seven years after 
the making such decree happen to die before his or her return 
into this realm, or appearing openly as aforesaid, or shall within 
the time last before mentioned die in custody before his or her 
being served with a copy of such decree, then his or her heir, 
if such defendant shall have any real estate sequestered, or 
whereof possession shall have been delivered to the plaintiff, 
and such heir may be found, or if such heir shall be a fe7ne 
covert y infant or non compos mentis, the husband, guardian or 
committee of such heir respectively ; or if the personal estate 
of such defendant be sequestered, or possession thereof deli- 
vered to the plaintiff or plaintiffs, then his or her executor or 
administrator (if any such there be) may and shall be served 
with a copy of such decree within a reasonable time after it shall 
be known to the plaintiff that the defendant is dead, and who is 
his or her heir, executor or administrator, or where he site or they 
respectively may be served therewith. 

The 5th section contains a proviso, that if any person or 
persons, so served with a copy of such decree, shall not, within 
six months after such service, appear and petition to have the 
said cause rc-hcard, such decree so made as aforesaid shall 
stand absolutely confirmed against the person and persons so 
served with a copy thereof, his, her and their respective heirs, 
.executors and administrators, and all persons claiming or to 
claim by, from or under him, her, them or any of them, by 
virtue of any act done or to be done subsequent to the com- 
mencement of such suit. 
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The 6th section provides, that if any person, so served with Abscondingr to 
a copy of such decree, shall, within six inontlis after such ser- proceM. 
vice, or if any person, not being so served, shall within seven Party appear- 
years next after the making such decree, appear in Court and 
petition to be heard with respect to the matter of such decree, and giving ' 
and shall pay down or give security for payment of such costs 
as the Court shall think reasonable in that behalf, the person 
or persons so petitioning, his, her or their respective represen- 
tatives, or any person or persons claiming under him, her or 
them respectively, by virtue of any act done before the com- 
mencement of the suit, may be admitted to answer the bill 
exhibited, and issue may be joined and witnesses on both sides 
examined, and \uch other proceedings, decree and execution 
may be had thereon as there might have been in case the same 
party had originally appeared and the proceedings had then 
been newly begun, or as if no former decree or proceedings 
had been in the same cause. 


on petition, 
may be ad- 
mitted to 
answer the 
bill. 


By the 7th section it is provided, that if any person or per- 
sons against whom such decree shall be made, his, her or their 
heirs, executors or administrators, shall not, within seven years 
next after the making of such decree, appear and petition to 
have the cause re-heard, and pay down or give security for 
payment of such costs as the Court shall think reasonable in 
that behalf, such decree, made as aforesaid, shall stand abso- 
lutely confirmed against the person and persons against whom 
such decree shall be made, his, her and their heirs, executors 
and administrators, and against all persons claiming or to 
claim by, from or under him, her, them or any of them, by 
virtue of any act done or to be done subsequent to the com- 
mencement of such suit, and at the end of such seven years 
it shall and may be lawful for the Court to make such further 
order as shall be just and reasonable, according to the circum- 
stances of the case ; and it is provided, that this Act shall not 
extend or be construed to extend to warrant or make good any 
proceeding against any person beyond the seas, unless it shall 
appear to the satisfaction of the Court, by affidavit or affidavits 
before the making of such decree, that such person had been 
in that part of Great Britain called England within two years 
next before the subpoena in such suit issued against such per- 


But if no 
appearance 
within seven 
years, 


decree is to 
stand absolutely 
confirmed. 


No proceeding 
good under the 
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party has been 
in P^nglaod 
within two 
years; 
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Persons against whom a Suit may be instituted ; 

son, nor to warrant or make good any proceeding against any 
person in any Court of Equity having a limited jurisdiction, 
unless.it shall appear to the satisfaction of such Court, by affi- 
davit or affidavits before the making of such decree, that such 
person had resided within the jurisdiction of such Court within 
one year next before the subpoena in such suit issued against 
such person. 

The whole of the above Act was repealed by the 1 1 Geo. 4, 
and I Will. 4, c. 36 ; but as the above clauses were re-enacted 
by the same statute, the following decisions upon the 5 Geo. 2, 
c. 25, are still important, as bearing upon the construction of 
the last Act. 

In Burton v. Mat tons (i^), Lord Hardwicke expressed his 
opinion to be, that if the minister of the parish in which, under 
the 5 Geo. 2, c. 25, the copy of the order directing the de- 
fendant to appear is directed to be published, prevents its 
being so published, as the Act itself is silent and does not 
mention any penalty for his disobedience, such minister is 
indictable for the contempt of the order of the Court. 

It was also the opinion of Lord Hardwicke, upon the above 
statute, that it was not sufficient to make an affidavit that the 
party making it was informed and believed that the defendants 
withdrew themselves into Ireland to avoid being served with 
the process of this Court, but that it must be set forth from 
whom the party deposing received such information (x ) . 

It has also been held, that in proceeding to take a bill pro 
confesso against an absconding party, the mode prescribed by 
the Act must be strictly complied with, and therefore, when an 
application was made to take the bill pro confessoy upon the 
certificate of the serjeant-at-arms that the defendant had ab- 
sconded, and had so secreted himself tliat he could not be 
found ; but without the affidavit, required by the statute, of the 
defendant's absconding in foreign parts to avoid the process of 
the Court, Lonl Thurloiv refused tlie motion(y). 

Although the 8th section of the Act requires an affidavit that 
tlm defendant had been in the kingdom within two years before 
the subpoena had issued, yet where that was not the case, the 

(u) 2 Atk. 114 ; l lli'irn.401,S.C. (y) Shott v. Downer, 2 Cox. 84. 

(r) Burton r.Mattons, 1 Barn. 101 . 
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fact being that the defendant had been outlawed, Lord Lough- 
borough, upon the authority of two manuacript cases before 
Lord Camden (a) and Lord Thurlow (a), which were • cited, 
ordered a bill to be taken pro confesso under the statute, upon 
an affidavit merely stating that the defendant continued abroad 
to avoid process (5). It is to be observed, however, that the case, 
which appears to have been cited before Lord Loughborough 
as having occurred before Lord Camden, was that of Mason 
V. Poller (c), where the defendant had gone abroad above two 
years before the filing of the bill, and had settled in Spain, where 
he continued to reside. The motion was made upon an affidavit 
by the plaintiff stating that fact, and that he believed the de- 
fendant continued to reside abroad to elude justice ; and Lord 
Camden, in making the order, said he had very great doubts 
on the Act, as it was very penal against the parties : ** the 
grounds are, that the defendant is either gone abroad or ab- 
sconds to avoid being served ; the defendant certainly does not 
abscond, because he is visible ; it cannot be said that he went 
abroad to avoid being served, for the plaintiff states, the de- 
fendant went abroad above two years before the plaintiff 
tlioiight of filing the bill ; and by the Act of Parliament, the 
defendant is to have been in the kingdom within two years 
preceding the filing of the bill. But the plaintiff swears he 
believes the defendant continues abroad to elude justice ; the 
affidavit to be made under the Act, is to l>e to the satisfaction 
of the Court ; if it be, the Court may make the order.*' To 
tliis case a query is added by the reporter, as to whetlier this 
decision is warranted by the Act. He then refers to a similar 
order made by Sir Lloyd Kenyon, M. R., 29 June 1786, and 
adds, but these cases have been since exploded ”(d) ; and in 
a subsequent case (c). Lord Alvanley, M. R., said he never 
would conform to the case of Clarke v. Wright, and that he 
never would make an order upon this Act of Parliament, without 
a positive affidavit of the defendant’s having been in England 
within the two years (/). 


AbseoodiDg te 

avoid proceftt, 

* * * 


No proceeding 
can be had 
under the Act. 


(c> Vide INIason v, Polier, post. 

(d) Gascoyne v. Kitchnam, June 
29 , 1788. 

(h) Clarke r. Wright, reported as 
Anon. 2 Vcs. jun. 188. 

T 2 


(c) 1 Dick. 401. 

Id) 1 Dick. 40a, n. 

(e) Neale v. Morris, 5 Ves. 1. 
(/) Dishop of Winchester v. 
Bouin, ib. 113. 
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Persons against whom a Suit may be instituted : 

It appears that some doubts were formerly entertained^ 
whether this statute applied only to cases where the defendant 
had never been served at all, or whether it applied to cases 
where the defendant had been served with n subpoena, but 
afterwards absconded to avoid the subsequent process ; but in 
Mawer v. Mawer {g), Lord Thurlow was of opinion that it 
extended to every case where the party had avoided any part 
of the process whatever, though he might have been served 
with a subpoena, &c. Upon this principle it was held, that 
although a defendant had appeared and answered Uie original 
bill, yet if he could not be found so as to be served with a 
subpoena to answer to a bill of revivor^ the plaintiff might 
proceed under the 5 Geo. 2, c. 25, to have the bill of revivor 
taken pro confesso (Ji). 

The method to be pursued in taking a bill pro confesso 
against a defendant absconding and going beyond seas, under 
the 11 Geo. 4, and 1 Will. 4, c. 36, is detailed in the case of 
Baker v. Keen (i) ; and it appears from the case of Turner 
V. Turner (Ji), that even when the absconding defendant is 
the only defendant, a decree for taking the bill pro confesso 
under such circumstances cannot be had upon motion, but the 
cause must be set down for hearing. 

The course of proceeding, as stated in Baker v. Keen, was 
as follows. The bill was filed on the 29th of October 1832 ; 
on the 24th of January 1833, the plaintiff's counsel ob- 
tained an order on motion, (supported by affidavit that the 
defendant had absconded and gone beyond the seas,') that the 
defendant should appear to the bill on or before the 1st of 
March then next. On the 7th of March 1833, it appearing, 
by production of the London Gazette, that a copy of the order 
for the defendant to appear had been inserted therein, and, by 
affidavit, that the order had been published in the defendant’s 
parish church, and that a copy of it had been posted at the 
Royal Exchange, according to the directions of the Act, but 
that the defendant had not appeared ; an order was made, on 
motion, that the plaintiff’s clerk in court should attend at the 

(g) 1 Cox 104 ; 1 Bro. C. C. S88. (t) 4 Sim. 498. 

(n) Henderson v. Meggs, 2 Bro. (fc) Ibid. 497. 

C.C. 127; James v.Dore, 1 ]>ick.63. 
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hearing of the cause with the record of the bill, in order to Absconding to 

have the same taken pro confesso against the defendant. The 

cause having been set down for hearing, it was ordered, on 

the 23d of March 1833, on motion, to be placed at the head 

of the paper of causes for the 27th of that month, and that 

the plaintiff’s clerk in court should then attend with the record. 

Accordingly, on that day, the clerk in court attended, and a 
decree pro confesso was taken. 


By a recent Act of Parliament (/), passed for the purpose 
of “ remedying the inconvenience and delays of justice, arising 
from the defect of jurisdiction in Courts of Equity to effec- 
tuate the service of their process in such parts of the United 
Kingdom of Great Britain and Ireland as are not within the 
jurisdiction of such Courts respectively,” it has been enacted, 
that it shall and may be lawful for the Courts of Chancery 
and of Exchequer in England respectively, if they shall so 
think fit, upon special motion of the complainant or com- 
plainants in any suit which has been or shall be instituted in 
such Courts respectively, concerning lands, or tenements or 
hereditaments, situate or being within that part of the United 
Kingdom called England or Wales, to order and direct that 
service in any part of the United Kingfdom of Great Britain 
and Ireland, and in the Isle of Man respectively, of any sub- 
poena or subpoenas^ letter missive or letters missive, and of all 
subsequent process to bo had thereon, upon any defendant or 
defendants in such suit then residing in such part of the said 
United Kingdom or Isle of Man, in which he, she or they 
shall bo so served, shall be deemed good service of, or be made 
upon such defendant or defendants, upon such terms and in 
such manner and at such time as to such Courts respectively 
shall seem reasonable ; and that thereupon it shall and may be 
lawful for such Courts respectively to proceed upon such ser- 
vice so made as aforesaid, as fully and as effectually as if the 
same had been duly made within the jurisdictions of such 
Courts respectively. 


Service of pro- 
cess upon de- 
fendants in 
Scotland or 
Ireland. 


May be ordered 
in suits con- 
cerning lands, 
&c. in England 
or Wales. 


(/) 2 Will. 4. c. 33. 
T 3 
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Of Service of By the second section of the above Act, the same powers are 
in lowland or to the Courts of Chancery and Exchequer of Ireland in suits 

^ Ireland, Stc. ^ concerning lands, tenements and hereditaments in Ireland, to 
direct process to bo served in other parts of the United King- 
^nied* dom and Isle of Man ; and by the third section it is provided, 
copy of prayer that along with such subpoena or letter missive served under 
of the bill. uny guch order as aforesaid of the said Courts of Chancery 
and of Exchequer of England and of Ireland respectively, a 
copy of the prayer of such complainant’s bill shall be served 
No process of upon every such defendant, and that no process of contempt 
isaM,*iior^de- be entered upon any such proceedings as hereinbefore 

crce to be made mentioned, nor any decree made absolute in any of the said 
upon's^^al*** Courts in England or Ireland respectively, without the special 
motion. Order of such Court upon special motion made for such pur- 

pose, and that nothing in the said Act should be held to make 
it compulsory upon the complainant or complainants in any 
suit in any of the said respective Courts to serve with pro- 
cess, or bring before such Courts respectively, any party or 
parties, person or persons, further or otherwise than such 
complainant or complainants are now by law or the practice of 
such Courts respectively required to do. 

Stat.2W.4|C.33, Shortly after the passing of the above Act, the Vice-Chan- 
lo Scotland**^ * cellor (Sir L. Shadwell) made an order upon special motion, 
that service of a subpoena^ together with a copy of the prayer 
of the bill, upon defendants, in the county of Wigton, in 
Scotland f should be good service, in a case where the object 
of the bill was to carry into effect the trusts of a will relative 
to certain real estates in the borough of Southwark. Upon 
being served with process pursuant to that order, the defen- 
dants appeared, and took out two orders for time to put in 
their answer, and upon their failure to do which, an appli- 
cation was made to the Vice-Chancellor for an order, that 
an attachment might issue under the writ of the sheriff 
of Wigtonshire, or other proper officer in Scotland, against 
tlie defendant; but as the question involved the framing 
of a new form of order, his Honor directed the matter to 
be brought on before the head of the Court; at the same 
time expressing himself, as he had done previously upon 
granting the subpoena, to be clearly of opinion, that the Act 
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must be construed as extending to Scotland. Lord Brougham, 
however, upon the motion being made before him, said, that 
although the words of the Act were certainly large and 
comprehensive, he entertained no doubt whatever the sta- 
tute had never been intended or supposed to apply to North 
Britain. His Lordship said, that the measure had been sub- 
mitted to Parliament on the suggestion of Lord Plunkett, 
whose object was to make tlie process of the respective Courts 
of Equity in England and Ireland more interchangeably, in 
all cases where lands the subject of the suit were situated in 
the one country, and the defendants sought to be affected by 
it resided in the other ; and that if the statute were to be con- 
strued in the manner contended for, it would amount to a vir- 
tual repeal of one of the articles of the Union, although 
Scotland was never once mentioned by name in any part of 
the Act. Under these circumstances, his Lordship availed 
himself of the discretionary power vested in the Court by 
the W'ords ** if they sliall so think fit,*’ to decline making 
the order (m) ; but in a subsequent case (u), Lord Lyndhiirst 
(Cliancellor) said, that he was of opinion, that what Lord 
Plunkett intended was, for the purpose of construing the Act, 
inconclusive, and that the Act extended to Scotland, and 
that he had so held in a late case in the Court of Exchequer, 
where a similar application wsis made. 

A similar order to that in M^Master v. Lomax was sub- 
sequently made by tlie Vice-Chancellor, in a case of Parker 
v. Lloyd {o') j where one of the defendants resided in b^din- 
burgh. It is to be observed, that in cases of this description, 
it is necessary that some time should be named in the order 
within which the suhj)cena must be served. 

By the above Act the relief was confined to suits concerning 
lands, tenements or hereditaments, in England, or Wales or 
Ireland respectively ; and that the service of process under tlie 
Act was limited to any part of Great Britain or Ireland, or 
the Isle of Man ; but by a subsequent Act of Parliament {p), 
the Act of 2 Will. 4, c. 33, has been extended to all suits insti- 

(m) M'Mastcr r. Lomax, 2 (o) 5 Sim. 508. 

Mylne & Keen, 32. (p) 4 & 5 Will. 4, c.82. 

(n) Cameron v. Cameron, ib. 280. 

' T 4 
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Courta of Chancery and Exchequer of England or 
' Ireland respectively, conceminf^any lien, judgment or incum- 

brance, upon any lands, tenements or hereditaments, situate 
fun^^^shares E*^&land or Wales or Ireland respectively, or concerning 
in companies ; any money vested in any Government or other public stock, 
or public shares in public companies or concerns, or concerning 
the dividends or produce thereof. 

and to peraons It has also been enacted by the same statute, that the pro- 
ihe'unkedT^^ visions in the said Act, authorizing the said Courts respec- 

Kingdom. tively to direct that the service in any part of the United 

Kingdom of Great Britain or Ireland, or the Isle of Man 
respectively, of any subpoena or subpoenas, letter missive or 
letters missive, and of all subsequent process to be had 
thereon, upon any defendant or defendants in such suit then 
residing in such parts of the United Kingdom or the Isle of Man 
in which he, she or they shall be so served, shall be deemed 
good service upon such defendant or defendants, &c. shall be and 
they are thereby extended to any defendant or defendants in 
any such suit or suits as thereinbefore mentioned, who shall 
appear by affidavit to be resident in any place, specifying the 
same, out of the United Kingdom of Great Britain and Ire- 
land ; and that it shall and may be lawful for the said Courts 
respectively, on motion in open Court of any of the com- 
plainants in any such suit, founded upon an affidavit or affi- 
davits, and such other documents as may be applicable, for 
the purpose of ascertaining the residence of the party, and 
the particulars material to identify such party and his resi- 
dence ; and also specifying the means whereby such service 
may be authenticated, and especially, whether there are any 
British officers, civil or military, appointed by or serving 
under His Majesty, residing at or near such place, to order 
that service of a subpoena to appear and answer upon the 
party, in the manner thereby directed, or in case where the 
Service of pro- gaid Courts respectively shall deem fit, upon the receiver, 
^fvera^r argents s^^rd or Other person receiving or remitting the rents of the 
lands or premises, if any, in the suit mentioned, returnable at 
rised by 4 & 5 ^ Courts respectively shall direct, shall 

Will. 4, c. 82. be deemed good service of such party ; and afterguards, upon 
an affidavit of such service had, to order an appearance to be 



281 


Persons out of the Jurisdiction of the Court. 

entered for such party, in such manner, and at such time, as 
the said Courts respectively i^all direct ; and that thereupon 
it shall and may be lawful for such Courts respectively to pro- 
ceed upon such service so made as aforesaid, as fully and 
effectually as if the same had been duly made within the 
jurisdictions of such Courts respectively. 

The second section of the above Act provides, that in cases 
where the defendant cannot be found, and there is just ground 
for believing that he secretes and withdraws himself so as to 
avoid being served with process of the Court; it shall be law- 
ful for the Court to order that the service of the subpoena to 
appear and answer shall be substituted in such manner as the 
Court shall think reasonable, and direct by any such onler. 

Under the last-mentioned Act an application was made to 
the Vice-Chancellor, in a cause of Parker v. Lloyd (ry), for 
an order, directing the British consul at Naples to serve pro- 
cess of subpoena on the defendant Lloyd, who was resident in 
that city ; and his Honor made an order, that the subpoena 
should issue, but declined giving any special directions as to 
the person by whom, or the manner in which the subpoena 
should be served. 

It is to be observed, that under this Act a power is given to 
the Court, in case the party subpoenaed does not appear, to 
order an appearance to be entered for him upon aHidavit of 
service, a power which is not given by the first Act(r), which, 
however, authorizes the Court to proceed upon service made 
in pursuance of that Act, as fully and effectually as if the 
same had been made within its jurisdiction ; it is presumed, 
therefore, that where the party is served with a subpoena 
under the first-mentioned Act, as resident in any part of the 
United Kingdom out of the jurisdiction of the Courts at West- 
minster, or in the Isle of Man, and does not appear according 
to the terms of the order under which he is served, the next 
process against him must be an attachment, &c. according to 
the ordinary practice, but directed to the proper authority of 
the country in which he resides ; but that where he is served 
under the second Act, as residing abroad, and does not appear 
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( 9 ) 2 Mylne & K. 200 , n. 


(r) 2 Will. 4, c. 33. 
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in pursuance of the order, in that case the Court may order 
an appearance to be -entered for him, so that, when such 
appearance has been entered, the plaintiff may proceed to 
have the bill taken pro cmfesso against the defendant in the 
usual way. 

It should be mentioned here, that by an Act passed in the 
41 Geo. 3, c. 90, intituled an Act for the more speedy and 
effectual recovery of debts due to His Majesty, his heirs and 
successors, in right of his Imperial Crown of this realm, and for 
the better administration of justice within the same, it is 
enacted, that in cases where in any suit between party and 
party, or in any matter or proceeding by petition, in cases of 
minors, bankrupts, idiots or lunatics, any decree shall be pro- 
nounced or any order made for payment, or for accounting for 
money by the high Court of Chancery in that part of the 
United Kingdom called England, the Lord Chancellor, Lord 
Keeper or Lords Commissioners for the custody of the Great 
Seal of England for the time being respectively, shall, upon 
application made to him or them respectively, cause a copy of 
such order or decree to be exemplified and certified to the 
Court of Chancery in that part of the United Kingdom called 
Ireland, under the Great Seal of England ; and the Lord 
Chancellor, Lord Keeper or Lords Commissioners for the cus- 
tody of the Great Seal of Ireland shall forthwith cause such 
order or decree, wdien it shall be presented to them respectively 
so exemplified, to be inrolled in the rolls of the high Court of 
Chancery in Ireland, and shall cause process of attachment 
and committal to issue against the person of the party against 
whom such order or decree shall have been made respectively, 
in order to enforce obedience to and performance of the same, 
as fully and effectually to all intents and purposes as if such 
order or decree had been originally pronounced in the said 
Court of Chancery in Ireland ; and it shall and may be lawful 
to and for the Lord Chancellor, Lord Keeper or Lords Com- 
missioners of the Great Seal of Ireland for the time being, 
froii), time to time to make orders upon petition as the occasion 
may require, for payment of money levied under such process 
as aforesaid into the Bank of Ireland, with the privity of the 
Accountant-general of the said Court, to the credit and for the 
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benefit of the party who shall have obtained such order or 
decree ; and the Governor and Company of the Bank of Ire- 
land are hereby authorised and required to receive and hold all 
such monies, subject to the orders of the said Court of 
Chancery: provided always, that no such monies shall be 
charged with or subject to poundage for the usher of the said 
Court of Chancery in Ireland, when the same shall be paid 
out by order of the said Court. 

By the sixth section of the same Act, similar power is 
given to the Court of Chancery in England to enforce obe- 
dience to process of the Court of Chancery in Ireland ; and 
the seventh and eighth sections give reciprocal powers of the 
same to the Courts of Exchequer in England and Ireland to 
enforce the process of those Courts respectively. 
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CHAP. V. 

OF PARTIES TO A SUIT. 


Sect. I. — Of necessary Parties in respect of the Concurrence 
of their Interests with that of Plaintiffs 


General Rule« 


All persons 
having an inte- 
rest must be 
parties. 


It is the constant aim of a Court of Equity to do complete 
justice by deciding upon and settling the rights of all persons 
interested in the subject of the suit, so as to make the perform- 
ance of the order of the Court perfectly safe to those who are 
compelled to obey it, and to prevent future litigation (a). For 
this purpose, all persons materially interested in the subject 
ought generally to be parties to the suit, either as plaintiffs or 
defendants, however numerous they may be. 

In pointing out the application of this rule, 1 shall consider 
it first, first with reference to those whose rights are concur- 
rent with those of the party instituting the suit ; and secondly, 
with reference to those who are interested in resisting the plain- 
tiff’s claim. 


All parties 
having a right 
to sue the 
defendant for 
the same tlqpg* 


With respect to the first class, it is to be observed, that 
it is required in all cases where a party comes to a Court 
of Equity to seek for that relief which the principles there 
acted upon entitle him to receive, that he should bring before 
the Court all such parties as are necessary to enable it to 
do complete justice, and to render the performance of the 
decree which he seeks perfectly safe to the party called upon 
to perform it, so as to prevent his being sued or molested again 
respecting the same matter either at law or in equity. For 


(a) Loid Red. 133. 
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this purpose, he must take care to hare before the Court, 
either as co-plaintiff with himself, or as defendants, all such 
persons, who are so circumstanced, that unless their rights 
be bound by the decree of the Court, they might cause future 
molestation or inconvenience to the party against whom tiie 
relief is sought. 

Upon this principle, in suits to establbh a will relating to 
real estates, all persons claiming an interest under such will 
(subject to the rules which will be presently pointed out with 
regard to those who claim in remainder after the first estate of 
inheritance) (a) must be parties. 

Upon the same principle, it is in most cases considered 
necessary, where a plaintiff has only an equitable right in the 
thing demanded, that the person having the legal right to 
demand it, should be a party to the suit ; for, if ho wore not, 
his legal right would not he bound by decree (b), and ho might, 
notwithstanding the success of the plaintiff, have it in his 
power to annoy the defendant by instituting proceedings to 
assert his right in an action of law, to which the decree in 
equity being rem inter alios actam would be no answdr, and 
the defendant ivould be obliged to resort to another proceeding 
in a Court of Equity, to restrain the plaintiff at law from pro- 
ceedings to enforce a demand which has been already satisfied 
under the decree in equity. This complication of litigation, it 
is against the principles of equity to permit, and it therefore 
requires that in every suit all the persons who have legal rights 
in the subject in dispute, as well as the persons having the 
equitable right, should be made parties to the proceedings. 

Upon this ground it is, that in all suits by persons claiming 
under a trust, the trustee or other person in whom the legal 
estate is vested, is required to be a party to the proceeding. 
Thus, where an estate had been limited by a marriage settle- 
ment to a trustee and his heirs, upon trust during the lives of 
the plaintiff and his wife, to apply the profits to their use, witli 
remainder to tlie children of the marriage, with remainders 
over ; and a bill was brought by the pursons interested under 
that settlement to set aside a former settlement, as obtained 


Geoeial RnJs. 


All deviates 
under a will. 


All persons 
having the ie^al 
estate. 


Tiustees. 


(tt) Post, p, 817. 


( } LoidRed. 145. 




Penonii having 
the legal estate. 


Whether the 
trust be ex- 
pressed or im* 
J>lied* 

Heir of 
moitgagee. 


Not necessary 
where legal 
estate has been 
devised ; 


by fraud, it was held that the plaintiff could have no decree 
because the trustee was not a party (c) ; and where it appeared 
that a mortgage had been made to a trustee for the plaintiff, 
it was determined that the trustee was a necessary party to 
a suit to foreclose the equity of redemption (<i). 

The rule is the same whether the trust be expressed or only 
implied, as where the executor of a mortgagee files a bill td 
foreclose a mortgage of freehold or copyhold estate, he should 
make the heir at law of the mortgagee a party (e), because 
although according to the principles upon which Courts of 
Equity proceed, money secured by mortgage is considered as 
part of the personal estate of the mortgagee, and belongs on 
his death to his personal representative ; yet, as the legal estate 
is in the heir, he would not, unless he was before the Court 
when it was pronounced, be bound by the decree. There is 
another reason why it is necessary to bring the heir before the 
Court in a bill to foreclose a mortgage, because if the mort- 
gagee should think proper to redeem the estate under the 
decree, he will be a necessary party to the reconveyance 
And sb important is it considered in such a case that the heir 
should be a party, that where a mortgagee died without any 
heir that could be discovered, the Court restrained his executor 
from proceeding at law to compel payment of the mortgage 
money, and ordered the money into Court till the heir could 
be found (^f). 

The heir, however, is only a necessary party where iiotliing 
has been done by the mortgagee to affect the descent of the 
legal estate upon him. If the descent of the legal estate has 
been diverted, it is necessary to have before the Court the 
person in whom it is actually vested ; and therefore, where 
a mortgagee has devised his mortgage in such manner as 
to pass not only the money secured, but the legal estate 
in the property mortgaged, the devisee alone may foreclose 


(c) 0 Mud. 80. years in Court, it was thought worth 

(d) Wood t'.Williams. 4 Mad. 186. while to get an Act of Parliament to 
\e) Scott V. Nicholl, 3 Russ. 476. revest the estate, on an allegation that 
(/) Wood V. Williams, 4 Mad. the heir could not be found. Vide 

1 86. etiam Stokoe v, Robson, 1 9 Ves. 385 ; 

(g) Schoole V. Sail, 1 Sch. 5c J^f. 3 V. B. 54 ; Smith v. Richnell. 
177. The result of this case was, that ibid, noth ; Schelmardine v. Uarrop, 
after the cause had remained some 6 Mad. 80. 
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without making the heir at law of the original mortgagee a Persons haring 
party (A). t hel«gtl «t>«te. 

Upon the same principle, where a mortgagee in his life- or assigned, 
time actually assigns his whole interest in the mortgage, 
even though the assignment be made without the privity of 
the mortgagor, the assignee alone may foreclose without bring- 
ing the original mortgagee before the Court (t) ; and where assignee 
there have been several mesne assignments of the mortgage, necessary, 
the last assignee, provided the legal estate is vested in him, will 
be sufficient without its being necessary to bring the inter- 
mediate ones before the Court (k). It is to be observed, how- Derivative 
ever, that in order to justify the omission of the intermediate 
assignees in the case of an assignment of a mortgage, tlie con- 
veyance must have been absolute, and not by way of mortgage ; 
for if there be several derivative mortgagees, they must all be 
made parties to a bill of foreclosure by one of them. Thus, 
where A. made a mortgage for a term of years for securing 
350/. and interest to B., who had assigned the term to C., 
redeemable by himself on paying 300/. and interest; and B. 
died, and C. brought a bill against A. to foreclose him without 
making the representatives of B. the original mortgagee par- 
ties, it was held by the Court that there was plainly a want of 
proper parties (/). 

The principle that requires a trustee or other owner of tJie Covenantee in 
legal estate to be brought before the Court in suits relating to 
trust property, applies equally to all cases where the legal right fonnance of a 
to sue for the tiling demanded is outstanding in a different party 
from the one claiming the beneficial interest. Thus, where a bill another, 
is filed for the specific performance of a covenant under hand and 
seal of one, for the benefit of another, the covenantee must be 
a party to a bill by the person for whose benefit the covenant 
w^as intended, against the covenantor (m). And so in Cope v. 

Parry (w), which was a bill filed for the specific performance 

(/i) Williams v. Day, 2 Cha. Ca. (/) Hobart v. Abbot, 2 P. Wms. 

32; Renvoise v. Cooper, Mad. & G43. 

Geld. 371. (m) Cooko v. Cooke, 2 Vern. 30 ; 

(i) Chambers v.Goldwin, 9 Vcs. 2 Etj. Ca. Ab.73. 

269. («) 2 J. & W. 638. 

(k) Ibid. 
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Fenons having of a covenant for the surrender of a copyhold estate to A., in 
trust for others. The Lord Chief Baron (Richards) said, that 
" V ■ as the effect of a surrender, if the Court decreed it, would be 
to give the legal estate to A., he ought to be a party, otherwise 
another suit might become necessary against him. 

Principle of the The principle upon which Courts of Equity act in cases 
nantee.*** of this decription, is illustrated by a decision of the Court 
of C. B., in the case of Rolls v. Yate (o). In that case, 

A. by indenture had covenanted with B. and C., that he 

A. would enter into a bond to pay B. a sum of money on a 
certain day. B. died, and his administrator brought an action 
of covenant against A. for the money, and it was adjudged 
that it did not lie, for although the money was to be paid to 

B. who was dead, yet as the covenant was to B. and C. jointly, 

C. who survived, being the party to the indenture, ought to 
havo sued. Now, supposing that instead of bringing an 
action of covenant on the indenture, B.’s representative, who 
was the part^ entitled to the money, had filed a bill in Equity 
against A. for the payment, and had obtained a decree, it is 
clear that such a decree would not have protected A. against 
G.'s right to bring an action on the covenant, for a decree in 
equity for A. to pay a sum of money to B.'s representatives 
never could have been made use of in answer to an action 
brought against A. by C. as surviving covenantee in a covenant 
to B. and C . (p). The rule of pleading at law in cases of breaches 
of covenant, appears to be that performance of a covenant must 
be pleaded in the terms of the covenant (^), and the evi- 
dence to support such plea must be confined to those points 
which are put in issue under it (r) ; so that in the case above 
put, an action by C. against A. for iion-performance of the 
covenant could not have been answered by showing payment 
of the money to the representative of B. A. must, therefore, 
in order to have protected himself against the action of C., 
have filed another bill in Equity against him, to which B.’s 

(o) Yelv. 177 ; 1 Bulstrodc, 25, b. (9) Scudamore v. Stratton, I Bos. 

S. C. & Pull. 455. 

(p) 1 Inst. 292, b. (r) Littler v, Holland, 3 T. R. 

590. 
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representatives must have been a party, in order to obtain an 
injunction to restrain him from proceeding in the action. 

It is to be observed that the preceding cases arose upon 
covenants formally entered into under hand and seal ; the same 
rule will not however apply to less formal instruments, such 
as ordinary agreements not under seal, where one party con- 
tracts as agent for the benefit of anotlier. In such cases, it is 
not necessary to bring the agent before the Court, because, 
even at law, it is the undoubted right of the principal to inter- 
pose and supersede the right of his agent by claiming to have 
the contract performed to himself, although made in the name of 
his agent. This principle was acted upon by the Court of King’s 
Bench, in the case of the Duke of Norfolk v. Worthey {s), 
and in Bethune v. Farehrotherif)^ where the plaintiff not 
wishing to appear as purchaser, procured J. S. to bargain 
for him, who signed the contract (not as agent) and paid the 
deposit by his owm cheque ; yet, inasmuch as it was the plain- 
tiff’s money, he was allowed to maintain an action for it without 
showing any disclaimer by J. S. Upon the same principle, 
in equity, if the plaintiff had filed a bill against the vendor, 
for a specific performance, he would not have been under the 
necessity of making J. S. a party to the suit, because, if he 
had succeeded in his object, performance of the contract to the 
plaintiff might have been shown in answer to an action at 
law by 4. S., whose title was merely that of agent to the 
plaintiff. It is, however, frequently the practice to join the 
auctioneer as co-plaintiff with the vendor in suits for specific 
performance of contracts entered into at auctions, but that is 
because he has an interest in the contract, and may maintain an 
action upon it. He has also an interest in being protected 
against the legal liability which he may have incurred in an 
action by the purchaser to recover the deposit. 

It is to be observed, that in order to enable the plaintiff 
to dispense wdth the necessity for making the agent entering 
into a contract for his employer, in his own name, a party 
to a suit to enforce such contract, he must state in his bill, 
and be in a situation to show by evidence, that he was 
actually an agent in the transaction, as appears to have been 

( 1 ) 1 Camp. N. P. c, 33T. (t) Cited 5 M, 3c S. 385. 

VOL. 1. 
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the contract. 


In wliat cases 
an agent is a 
necessary party. 


Persons entitled 
under a sub- 
contract. 


done in the case of Bethune v. Farebrother (it), by proving that 
although the money was paid by the cheque of the agent, it 
was in fact the money of the purchaser. The fact of the 
person contracting being the agent of the plaintiff may like- 
wise appear from the contract itself; but if it does not appear 
from the contract itself, and the plaintiff is not in a situation 
to show the agency, by proving that the money was his own, 
or some act tantamount, he must make the agent a party 
either as co-plaintiff with himself or as a defendant, in order 
to bind his interest, for otherwise such agent would have 
a right to sue either in equity for a specific performance of 
the same contract, or to bring an action at law for the recovery 
of the money paid to the defendant ; and parol evidence on 
the part of the defendant would in either case be inadmis- 
sible to show, in opposition to the written contract, that the 
purchase was made on behalf of another {w). The same rule 
will apply if the agent contracted as well on his own behalf 
as in the capacity of agent for another. In that event the 
bill must be filed in his own name, and in that of the person 
on whose behalf he acted, or at least such person must be 
a party to the suit; and upon this principle, in Small v. Att- 
wood (x), where a contract w'as entered into for the purchase 
of an estate by certain persons in their own names, but in fact on 
their own account, and also as agents for other parties, a bill 
to rescind the contract was filed in the names both of the agents, 
and of the other parties for whom they contracted. 

With respect to the effect of a sub-contnict in rendering it 
necessary to bring the party concerned in it before the Court 
in a litigation between the original contracting parties, the fol- 
lowing distinction has been made : viz., if A. contracts with B. 
to convey to him an estate, and B. afterwards contracts with C., 
that he, B., will convey to him the same estate, in that case 
C. is not a necessary party to a suit between A. and B. for 
a specific performance ; but if the contract entered into by B. 
with C. had been, not that he, B., should convey the estate, 
but that A. the original vendor should convey it to C., then C. 


(u) Uhi supra, (iv) Bartlett t*. Pickersgill, 1 Cox, 15 ; 1 Eden, 515. 
(j) 1 Young. 407. 
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would have been a necessary party to a suit by 6. agpainst A. for 
a specific performance (^). 

Upon the principle above stated, it is presumed, tliat where a 
man enters into a contract which is expressed in the instrument 
itself to have been entered into by him as ag^nt for another, he 
would not afterwards be allowed to sue for a performance of that 
contract on his own behalf, on the allegation that he was not 
authorised to act as agent, without bringing the party, on whose 
behalf it uras expressed to be made, before the Court. At law 
it has been held, that a plaintiff under such circumstances could 
maintain an action, by procuring from the party on whose behalf 
he appeared to have entertained the contract, a renunciation of 
his interest (z). 

It is to be observed here, that although an agent entering 
into a contract in his own name, may be joined in a suit 
as co-plaintiff with his principal, as in the case before referred 
to of an auctioneer, who is frequently joined with the vendor 
in a bill against a purchaser, because he has an ijAterest in the 
contract, or may bring an action upon it, it is merely on the 
ground of the interest which he has in the contract, and that 
the rule is indisputable, that wherever an agent has no interest 
whatever in the property in litigation, or in the contract, and can- 
not be sued either at law or in equity respecting it, in such case he 
ought not to be made a party; and that if he is made a co-plain- 
tiff in the suit, a demurrer upon that ground will be allowed (a). 
Upon this principle it has been held in the Court of Chancery, 
that an agent who bids at an auction for an estate, and signs 
the memorandum in his own name, need not be made a co- 
defendant with his employer in a bill for a specific performance 
of such agreement (&). 

Where the subject-matter in litigation is a chose in action 
which has been the subject of assignment, the assignor, or if 
dead, his personal representative, should be a party ; for as an 
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(i^) — — V. Walford, 4 Russ. 372. Haythome, ib. 244. 

(z) Bickerton v. Burrell, 5 M. & (6) Kingsley v. Young, Rolls, 

S. 383. July 30, 1807, Coo. Eq. Pi. 42. f^ide 

(a) King of Spain v. Machado, etiam, Lissett v. Reave, 2 Atk. 304 *, 
4 Russell, 228; vide etiam CufT v, Newman v. Godfrey, 2 Bro, C.C. 
Platell, ib. 242, and Makepeace v, 332, cited. Lord Red. 130. 

u2 
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Of necessary Parties to a Suit : 

assignment of a chose in action is not recognised in a court ot 
law, and* is only considered good in equity, the recovery in 
equity .by the assignee would be no answer to an action at law 
by the assignor, in whom the legal right to sue still remains, 
and who might exercise it to the prejudice of the party liable ; 
in which case the party liable would be driven to the circuit- 
ous process of filing another bill against the plaintiff at law, 
for the purpose of restraining his proceedings. 

Upon this ground, where an obligee had assigned over a bond, 
and died, and the assignee sued for it in equity, the cause was 
directed to stand over to make the personal representative of the 
obligee a party (c) ; and in another case (d), where the assignor 

a bond was dead, and there was not a representative, it was 
held, on a bill filed by the assignee against the obligor for a 
ne exeat, that there was a want of parties. And in like 
manner, where a bill was filed by the assignees of a judgment, 
without the assignor being a party, it was held, that the plain- 
tiffs could not go on with that part of their case which sought 
payment of the debt (e). 

For the same reason, where a bill was filed against the 
directors of an unincorporated joint stock company by a hol- 
der of shares, of which some were original, and some were 
alleged to be derivative, without stating with respect to the 
derivation of them, the manner in which he had become pos- 
sessed of them, or whether they had been transfeiTcd to him, 
in the manner in which, according to the regulations of the 
company, such transfer ought to have been made. Lord 
Brougham appeared to think that the persons by whom the 
shares had been assigned to the plaintiffs ought to have been 
parties to the suit (f). 

The same principle appears to have been acted upon by the 
Court of Exchequer, in certain cases in which bills have been 
filed for tithes by lessees, under parol demises (which, in con- 
sequence of tithes being things lying in grant, are void at law), 
in which cases, upon demurrers being put in and submitted to, 
the Court has permitted the plaintiffs to amend their bills 

(f) Brace v. Harrington, 2 Atk. (e) Cathcart o. Levris, 1 Ves. jun. 
235. 463. 

(rf) Ray V. Fenwick, 3 Bro. C. C. (/) Walburn v, logilby, I M. & 
25. K. 61. 
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by making the lessors parties to the suit (/). In a recent 
case of this nature^ where an objection to a bill for tithes by 
a lessee claiming under this description of demise, was taken 
at the hearing, Lord Lyndhurst, L. C. B., considered that the 
objection was valid, and would have allowed it but for the cir- 
cumstance that the plaintiff had originally made the impro- 
priators, who were the lessors, defendants to the suit ; but in 
consequence of their having put in a disclaimer, had, previously 
to the hearing, dismissed the bill as against them. 

It may be observed here, that although the assignor of a 
chose in actum is sometimes made a party defendant to a suit, 
yet the more general practice is, (especially where the assign- 
ment contains, as it almost always does, a power of attorney 
from the assignor to the assignee to sue in his name,) to make 
the assignee a co-plaintiff in the bill ; in which case, if the 
assignment is stated upon the record, there will be no neces- 
sity to establish it by proof ; because the statement in the bill, 
to which they are both parties, is an admission of the fact, 
upon which the Court is bound to act {g). 

Upon the principle above laid down it is held, that although 
a creditor or legatee of a person deceased may in some cases, 
under peculiar circumstances, such as an allegation of fraud or 
collusion, bring a bill against a debtor to the estate, for the 
purpose of augmenting the fund (K), yet such a suit can in no 
case be maintained without the personal representative being a 
party (i). And where a legatee of a term of years sued for 
it, it was held that he must make the executor a party, al- 
though he alleged that he had his assent (k). And so, although 
an executor has actually released his interest in the property 
sued for, it has been held that he must nevertheless be a party 
to the suit (/). 

Where a testator having been resident in India, where 

(/) Henning V. Willis, 3 Wood. (t) Rumney v. Maud, Rep. temp. 
29 \ Jackson v, Benson, M'Lel.62. Finch, 336; GiifHtb v. Bateman, ib. 

(g) Ryan V. Anderson, 3 Mad.174 . 334; Attorney-general v. Twisden, 

Ih) Attorney-general v. Wynne, ib.336; Conway v. Stioud, 2 Fivem. 
Mos. 126; Wilson v. Moore, 1 188. 

Mylne & K. 126 ; vide etiam, where {k) Moore v. Blagrave, 1 Cli. Ca. 
this has been done in cases of 277. 

partneiship, Bowshci r. Watkins, 1 (1) Smithbv r. Stiiiton, 1 Ver 

R. & M. 277. 31. 
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Of necessary Parties to a Suit : 

all his property was, died there, having made a will, whereby 
he bequeathed the residue of his estate to persons resident in 
this country, but appointed persons in India his executors, who 
proved the will there, and remitted the proceeds to their agent 
in this country, it was held, that the residuary legatees could 
not maintain a suit against the agent without having a repre- 
sentative to the testator in England before the Court (»i). 

It is to be observed, that in this and all other cases where a 
claim on property in dispute would vest in the personal re- 
presentative of a deceased person, and there is no general 
personal representative of that person, an administration 
limited to the subject of the suit will be necessary to enable 
the Court to proceed to a decision on the claim ; and when 
a right is clearly vested, as in a trust term which is required to 
be assigned, an administration of the effects of the deceased 
trustee, limited to the trust term, is necessary to warrant the 
decree of the Court for an assignment of the term (n). In some 
cases, however, when it has appeared at the hearing of a cause 
that the personal representative of a deceased person, not 
a party to the suit, ought to be privy to the proceedings under 
u decree, but that no question could arise as to the rights of 
such representative ; the Court has, on the hearing, made 
a decree directing proceedings before one of the Masters of 
the Court, without requiring the representative to be made 
a party by amendment or otherwise ; and has given leave to 
the parties in the suit to bring a representative before the 
Master, on taking the accounts, or other proceedings directed 
by the decree, which may concern the rights of such repre- 
sentative; and a representative thus brought before the Master 
is considered as a party to the cause in the subsequent 
proceedings (oV 

It should be noticed here, that by an Act of Parliament 
passed in the 28 Geo. 3, c. 87, intituled ‘‘ An Act to facilitate 
the distribution of assets in cases where the person to whom 
probate is granted is out of the realm,” it is enacted, that at 
the expiration of twelve calendar months from the death of 
any testator, if the executor to whom probate has been granted 

(m) Logan w. Fairlic, 2 S, & S. (n) Lord Hcd. 14 L 

(.i) Ibid. 115. 
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is then residing out of the jurisdiction of the Courts of Law 
or Equity, it shall be lawful for the Ecclesiastical Court which 
granted probate of the will, upon the application of any cre- 
ditor, next of kin or legatee, grounded upon such affidavit as 
therein mentioned, to grant such special administration as 
therein is also mentioned, which administration shall be 
written or printed upon paper or parchment, stamped only 
with one shilling stamp. By the third section of the Act, the 
form of the administration to be granted in pursuance thereof 
is given, and is limited for the purpose to become and be 
made a party to a bill or bills to be exhibited against him in 
any of His Majesty's Courts of Equity^ and to carry the de- 
cree or decrees of any of the said Courts into effect ^ and not 
further or otherwise'* By the fourth section of the same Act, 
it is declared, that it shall be lawful for the Court of Equity 
in which such suit shall be depending, to appoint (if it shall be 
needful) any person or persons to collect in any outstanding 
debts or effects due to such estate, and to give discharges for 
the same; such persons or person giving security, in the 
usual manner, duly to account for the same/' And by the 
fifth section it is enacted, that it shall be lawful for the 
Accountant-general of the High Court of Chancery, or for the 
secretary or deputy secretary of the Governor and Company of 
the Bank of England, to transfer, and for the Governor and 
Company of the Bank of England to suffer a transfer to be 
made, of any stock belonging to the estate of such deceased 
person, into the name of the Accountant-general, in trust for 
such purposes as the Court shall direct, in any suit in which 
the person to whom such administration hath been granted 
shall be or may have been a party ; provided, nevertheless, 
that if the executors or executor, capable of acting as such, 
shall return to and reside within the jurisdiction of any of the 
said Courts pending such suit, such executors or executor shall 
be made party to such suit ; and the costs incurred by granting 
such administration, and by proceeding in such suit against 
such administrator, shall be paid by such person or persons, 
or out of such fund, as the Court where such suit is depending 
shall direct." By the sixth section it is further enacted, that 

V 4 
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ivhere an infant is sole executor, administration with the will 
annexed shall be granted to the guardian of such infant, or 
to such other person as the spiritual court shall think fit, 
until such infant shall have attained the full ^ of twenty-one 
years, at which period, and not before, probate of the will 
shall be granted to him.*’ And it is enacted by the seventh 
section, that the person to whom such administration shall 
be granted shall have the same powers vested in him as an 
administrator now hath by virtue of an administration granted 
to him durante minore (Ptate of the next of kin.** 

It is to be observed, that the rule which requires that the trus- 
tees, or other persons having the legal estate in the thing de- 
manded, should in all cases be before the Court, has, as we have 
seen, been adopted on account of the impossibility of otherwise 
preventing the assertion of the legal right in Courts of Law ; for 
in some cases, where the trustee has had no beneficial interest in 
the property, and w^as not possessed of a legal estate w^hich he 
could set up at law to the annoyance of the defendant in equity, 
the Court has permitted bills to be filed by the cestui qui trusts 
-without making such trustee a party, the cestui qui trusts 
undertaking for him that he shall conform to such decree as 
the Court shall make (r). Thus where a bill was filed to 
carry the trusts of a will into execution, whereby, amongst 
other things, lands w^ere limited to trustees for a term of 
years, to raise a sum of money by way of portions for younger 
children, two of which younger children had assigned their 
shares of the sum to be raised to a trustee for the benefit 
of the others, but w^hich last trustee was not before the Court : 
the only question was, whether he ought to be a party to the 
suit ; and the Court was of opinion, that as the trustees of the 
term who had the legal estate, and all the children who had 
the beneficial interest, were parties, there w^as no occasion to 
make the other tnistee a party (5). Upon the same principle, 
where a man had executed a deed, providing, in case of his 
death, for a certain person and her children, and had deposited 

^^(r) Kirk r. Clark, Free, in Ch. Head y. Lord Teynham, I Cox, 
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it in the hands of an attorney for the benefit of all parties, 
but afterwards procured possession of it himself, it was held, 
on demurrer, that the woman and her children could maintain 
a suit to compel him to deliver up the deed, without making 
the attorney with whom it was deposited and against whom 
no breach of trust was alleged, a party (^). 

For the same reason it has been held, that although, as we have 
seen, the assignor of a chose in action is a necessary party to a 
suit by the assignee, yet the assignee of an equitable interest 
in the nature of a chose in action may maintain a suit for the 
assertion of that interest without bringing the assignor before 
the Court. Thus, where one of two joint executors and residuary 
legatees assigned his share of the residue and died, and after- 
wards his assignee brought a bill against the other executor for 
his share of the residue, the Court of Exchequer held that the 
representatives of the assignor were not necessary parties, as 
the proof of the receipt of the purchase-money by the assignor 
would be suificient evidence of the plaintiff’s title (u). 

The principle of the Court, that the person having the legal 
right to sue for the same matter which he might enforce at law 
against the defendant, should be before the Court at the time of 
its pronouncing its decision, applies to ail persons who have legal 
demands against the defendant arising out of the same matter : 
thus, as it has been decided that at law an assignee of a lease 
may be sued for non-performance of the covenants both by the 
lessor and the original lessee from whom he derives title, Courts 
of Equity will not pennit either the lessor or lessee to institute 
proceedings against him in respect of his covenants, without 
having the other before them, in order that the rights of both 
may be settled at the same time. Upon this ground, where 
a man granted a lease of houses for thirty years to B., who 
covenanted to keep them in good repair, and died, having 
bequeathed the term to his wife ; and afterwards, by mesne 
assignments, the term became vested in a pauper, but the 
houses becoming out of repair and the rent in arrear, a 
bill was brought by the lessor against the assignee for 
repairs, and an account of the arrcai-s of rent; upon an 
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objection being taken, that the executors of the original 
lessee were not parties, the Lord Chancellor said, that to 
make the proceedings unexceptionable, it would be very 
proper to have them before the Court ; for that it did not 
appear to him but that the plaintiff might have had a 
satisfaction at law against the executors, and, if so, the 
plaintiff's equity will be their equity {x). The same ob- 
jection was allowed in the case of the City of London v. 
Richmond {y), which was also the case of a bill against 
the assignee of a lease for payment of rent and performance 
of covenants. 

It is to be observed here, that the rule which rcquii'es all 
persons having similar rights to sue at law with that of the 
plaintiff to be brought before the Court, does not apply to 
a bill filed by the last indorsee of a bill of exchange which has 
been lost, against the acceptor ; in which case it has been held 
that neither the drawer (z) nor the prior indorsees are neces- 
sary parties (a), because, in such cases, the ground of the 
application to a Court of Equity is the loss of the instrument ; 
and the Court only relieves upon the terms of the plaintiff 
giving the defendant ample security against being called upon 
again by the drawer or indorsees, in case they should become 
possessed of the instrument. It has been held, however, that 
where a suit is instituted by an acceptor against the holder of 
a bill of exchange which is forthcoming, for the purpose of 
having it delivered up, there the drawer is a necessary 
party (6). 

The principle that persons having co-existent rights with 
the plaintiff to sue the defendant must be brought before 
the Court in all cases where the subject-matter of the right is 
to be litigated in equity, is not confined to cases where such 
co-existent rights to sue are at law; it applies equally 
to cases where another person has a right to sue, for the same 
matter , in equity ; in such cases the defendant is equally en- 
titled to insist that the person possessing such right should be 


( j) Sainslry ». G rammer, 2 Eq. Ca. 
Ab.l05; C.6. 

(y) 2 Vern. 421. 

(») Davies V. Dodd, 4 Price, 176. 


(fl) Macartney t>. < 
285. 

(/>) Pcnfuld i>. Nui 
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brought before the Court before any decree is pronounced, in 
order that such right may be bound by the decree. Thus, 
where a bill was filed by a vicar against a sequestrator for an 
account of the profits of a benefice, received during its vaca- 
tion, it appears to have been thought by the Court that the 
bishop ought to have been a party to the suit, because the 
sequestrator was accountable to him for what he had re- 
ceived (c) ; and, on the other hand, where a bill was filed by 
a bishop and a sequestrator against an occupier for an account 
of tithes during the lunacy of the incumbent, who had been 
found a lunatic under a commission, it was held that the 
incumbent or his committee ought to have been a party (cQ. 
It seems, however, that where a living is under sequestra- 
tion for debt, the incumbent may maintain a suit for tithes 
without making the sequestrator or the bishop a party. This 
appears to have been the opinion of Lord Lyndhurst, L.C.B., 
in Warrington v. Sadler (e), where a decree was made in 
a suit by a vicar for tithes, although the vicarage was under 
sequestration, and the occupiers had actually paid certain 
alleged moduses to the sequestrator. Upon the principle above 
stated, it is held, that, in general, where a suit is instituted on 
behalf of a lunatic either by the Attorney-general or his com- 
mittee, the lunatic himself must be a co-plaintifF, because 
he may recover his senses, and would not be bound by the 
decree. In strictness, however, a lunatic ought not to be a 
party to a suit to be relieved against an act done by himself 
during his lunacy, because he cannot be heard to stultify 
himself (/). 

The reason for making a lunatic a party (g), namely, that 
he may recover his senses, does not apply to an idiot, who is 
considered in law as incapable of recovery. He is, therefore, 
not a necessary party to a suit instituted for his benefit (A). 

But neither an idiot nor a lunatic can institute a suit, nor can 


(c) Jones V. Banett, Bunb.l92. 

(d) Bishop of London, v. Nicholls, 
Bunb. 141, 

(e) 1 Young, 283. 

(/) Atlorney-geii. v, Wooliich, 


1 Ch, Ca. 153: Attomey-gen. v, 
Parkhurst, 1 Ch. Ca. 112 ; Ridler v. 
Ridler, 1 Eq. Ca. Ab. 279 ; Ante, 113. 

(g) Ante, 1 15. 

(h) Ante, 115. 
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one be instituted on his behalf, without the committee of his 
estate being a party either as plaintiff or defendant 

In the preceding cases the party required had a concurrent 
right with the plaintiff in the whole subject of the suit ; the 
same rule, however, applies where he has only a concurrent 
right in a portion of it ; thus, where there are two joint-tenants 
for life, and one of them exhibits a bill, the other must be 
a party, unless the bill shows that he is dead (/) ; and where 
A., B. and C. were joint lessees under the City of London, 
and A. and B. brought a bill against the lessors to have cer- 
tain allowances out of the rent, and it appeared upon the hearing 
that C. was living, an objection, because he was not a party 
to the bill, was allowed (wi) ; and so, where a bill is brought 
for a partition either by joint-tenants or tenants in common, 
as mutual conveyances are decreed, all persons necessary to 
make such conveyances must be parties to the suit(n); and 
where one tenant in common had granted a lease of his shai*e 
for a long term of years, the lessee was held to be a necessary 
party to the suit, at the expense, nevertheless, of his lessor, 
who was to be responsible for his costs (o). 

Where, however, a tenant in common had demised his 
share for a long term of years, it was held that the termor for 
years was entitled to file a bill for a paitition against the other 
tenants in common, without bringing the reversioner of the 
share demised before the Court (p) ; and so it seems that where 
one of the parties is only tenant for life, he may maintain a 
suit for a partition without the pai-ty entitled in remainder (^). 
Where the object of a suit is to ascertain boundaries, the rule 
is different, and the Court will not entertain a bill of that 
description without having the remainder-men and all parties 
interested before it (r). 


(k) Woolfryes v, Woolfryes, ante, 

(/) Haycock «. Haycock, 2 Cha. 
Ca, 124. j Weston v. Keighley, Rep. 
temp. Finch, 82. 

(w) StafTord v. The City of Lon- 
don, 1 P. Wms. 428 j 1 Stra, 95, 
S.C. 

(n) Anon. 3 Swan. 139. 


o) Cornish v. Gest, 2 Cox. 27. 

p) Baring v, Nash, 1 Vcs. & B. 
655. 

(q) Wills V. Slade, 6 Ves. 498. 

(r) Rayley v. Best, 1 R. fie M. 659, 
vide eiiam, Miller v. Warmington, 1 
.lac. fit W.484 ; Speer v. Crawler, 2 
Mer. 410. 
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It is not, however, in general necessaiy, in questions 
relating to real property, that the occupying tenants under 
leases should be parties, unless their concurrence is necessary, 
as in the case above referred to of the lessee of a tenant 
in common ; or unless the object of the suit is to restrain an 
ejectment brought against them instead of against their land- 
lord ; as in the case of Lawley v. Walden («), in which Lord 
Eldon allowed a demurrer for want of parties to a bill by the 
owner of an estate, to restrain an injunction against his tenant 
without making him a party ; observing, however, that if the 
plaintiff in equity had been made a defendant at law, instead 
of his tenant, as he might have been, he' should not have 
thought it necessary to make him a defendant. 

But, although it is not usual, in suits relating to property, 
to make the occupying lessees of such property parties to the 
proceedings, yet if such lessees, or other persons having only 
limited interests in the property, seek to establish any right 
respecting such property, it is necessary that they should 
bring the owners of the inheritance before the Court, in order 
that, in case the suit is unsuccessful, the decree of the Court 
dismissing the bill may be binding upon them. Thus, to 
a bill by the lessees of property in a parish to establish 
a modus, the owner of the inheritance must be a party ; and 
for the same reason, if there is a question concerning a right 
of common, though a leaseholder may enforce it at law, yet if 
he bring a bill in equity to establish such right, he mus]( bring 
the persons in whom the fee of his estate is vested before the 
Court (t ) ; and so, in a suit in equity to establish a right 
to fees in an office, although in an action at law for such fees 
it is not necessary to make any person a party but the one 
who has actually received such fees, yet in equity it is neces- 
sary to have all persons before the Court who have any 
pretence to a right (t^). 

Upon the same principle, where a bill filed by a lessee 
against a lord of a manor, and the tenant of a particular 
house, to have the house, which obstructed the plaintiff’s way, 
pulled down, and to be quieted in the possession of the way 
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for the future, the defendant’s counsel objected for want of 
parties, because the plaintiff ’s lessor was not before* the Court, 
and the objection was allowed (a;). 

These cases all proceed upon the principle before laid down, 
namely, that of preventing a defendant from being harassed 
by a multiplicity of suits for the same thing ; in consequence 
of which principle it is held to be a rule of a Court of Equity, 
that if you withdraw a question from a Court of Law for the 
purpose of insisting upon a general right, you must have all 
the parties before the Court who are necessary to make the 
determination complete, and to quiet the question (y). 

The application of this rule, however, is strictly confined to 
cases where the lessee seeks to establish a general right; 
where he only seeks that which is incidental to his situation 
as tenant, he need not make his landlord a party. Thus 
a lessee of tithes may file a bill for tithes against an occupier, 
without making his lessor a party, because the claim to tithes 
abstracted, is merely possessory ; and, upon the same prin- 
ciple, where an occupier who was sued for tithes by the lessee 
of an impropriate rector filed a cross bill against such rector 
for a discovery of documents, &c., a demurrer to such bill by 
the rector was allowed (z). 

It should be noticed here, that in order to entitle a lessee to 
sue for tithes without his lessor, he must claim under a demise by 
deed, because tithes, being things which lie in grant, cannot be 
demised hj parol, and a decree in favour of a plaintiff claiming 
under a verbal demise, would therefore be no bar to another suit 
for the same tithes by the lessor. Upon this ground, in Henning 
V. Willis (a), the Court of Exchequer allowed a demurrer to the 
plaintiff’s bill because the impropriator, who was the lessor, was 
not a party, and the plaintiff having submitted to the demurrer, 
obtained leave to amend his bill by making the impropriator 
a party {b). A similar demurrer was put in to a bill for tithes 


(j) Poore V, Clark, 2 Atk. 515. prayinv that the occupier might be 
(y) Ibid. decreed to account with the lessor, 

if) Tooth 0 . The Dean & Chapter and that what should be found due 
of Canterbury, 3 Sim. 61. in the account might be paid into 

(a) 3 Wood, 29 ; 3 Gwil. 898. Court for the benefit of the plaintiff, 
(fc) The bill was amended, by Vide Lord Lyndhurst’s judgment in 
making the lessoi a defendant, and Williams v. Jones, Young, 255. 
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by a lessee under a parol demise, in Jackson v. Benson (c), 
and allowed ; leigre being also given to amend, by making the 
impropriator a party ; and in Williams v. Jones (d), the prin- 
ciple to be deduced from the foregoing cases was recognized 
by Lord Lyndhurst, L. C. B. In that case the vicar, who was 
the lessor, had been originally made a party to the suit, but 
as lie had by his answer disclaimed all interest in the tithes in 
question, the plaintiff had dismissed the bill as against him, and 
brought the suit to a hearing against the occupier only ; and 
Lord Lyndhurst held, that as the vicar had been originally a 
party, the circumstance of the bill having been dismissed as 
against him, made no difference, for although his disclaimer 
could not be read against the other defendants, no incon- 
venience could arise, because the lessor, after such disclaimer, 
would never be allowed to set up any claim against the occupier 
for the same tithes. 

The rule that persons claiming joint interests in an estate 
cannot sue without making their companions parties, applies 
equally whether the subject-matter of the suit be real or personal 
property ; thus, where a legacy is given to two jointly, one 
cannot sue for it alone ; though where there are several lega- 
cies, each may sue for his own (e). And so, where there are 
several persons interested, as joint-tenants, in money secured 
by mortgage, they must all be made parties to a bill to 
foreclose such mortgage. This was decided to be the law of 
the Court by Lord Thurlow, in the case of Lowe v. Mor- 
gan (/), where a mortgagee had assigned the money secured 
by the mortgage to three persons as joint-tenants. In that 
case, his Lordship appears to have laid a stress upon the cir- 
cumstance of the parties interested in the money being joint- 
tenants; from which it has been inferred that a tenant in 
severalty or in common might foreclose as to his share with- 
out making the. other persons interested in the money parties; 
and a decree to this effect was actually made in a case where 
a trustee of money belonging to several individuals had laid it 
out on a mortgage, and afterwards one of the persons entitled 


(c) M‘Lel. 62; 13 Pri. 131. 

(d) 1 Young, 252. 


(«) Haycock v. Haycock, 2 Ch. 
Ca. 124. 

(/) 1 Bro. C.C.368. 
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to^sue? * gagor and the trustee for his share of the mortgage money or 

a foreclosure; which was entertained, although the parties 
interested in the rest of the money were not before the 
Court (ff). 

In a late case, however, before Sir John Leach, V.C., it 
was determined, that there can be no redemption or foreclosure 
unless all the parties interested in the mortgage money are 
before the Court ; and, on this ground, a bill by a person 
entitled in severalty to one>sixth of the mortgage money, to 
foreclose one-sixth of the estate, was dismissed with costs. 

As a person entitled to a part only of the mortgage money 
cannot foreclose the mortgage without bringing the other 
parties interested in the mortgage money before the Court, so 
neither can a mortgagee redeem the mortgaged estate without 
making all those who have an equal right to redeem with him- 
self parties to the suit. 

For this reason it was held, in Lord Cholmondeley v. Lord 
Clinton (4), that where two estates are mortgaged to the same 
person for securing the same sum of money, and afterwards 
the equity of redemption of one estate becomes vested in 
a different party from the other, the owner of one cannot 
redeem his part separately. The mortgagee is entitled to 
insist that the whole of the mortgaged estate shall be re- 
deemed together ; and, for this purpose, that all the persons 
interested in the several estates or mortgages should be made 
parties to a bill seeking an account and redemption. 

Owflerof part of The same rule prevailed in Palk v. Lord Clinton (z), which 

for*8ame*si^^ differed from that of Lord Cholmondeley v. Lord Clinton^ above 
must bring the cited, in the circumstance, only, of its^being a bill by a second 
rl^ainder before part of an estate to redeem a first mortgage, 

the Court. which embraced the whole property. Lord Orford had conveyed 
certain estates in the counties of Dorset, Devon and Cornwall, 
by way of mortgage, to Sir E. Hughes, who afterwards died, 
and the mortgage became vested in the executors of his wife, 
Lady Hughes. Upon the death of Lord Orford, the Dorset- 
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of Bath, 3 Ves. 660. (i) 12 Ves. 4S. 
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shire estates became the property of Mr. Walpole ; and the 
Devon and Cornwall estates became vested in trustees for 
Lord Clinton, who mortgaged them to Sir R. Palk, the 
plaintiff. Upon the hearing of the cause, an objection was 
taken, because Mr. Walpole, in whom the Dorsetshire estate 
was vested, was not before the Court ; and Sir William Grant, 
in giving judgment in favour of the objection, said, “ The 
right to bring him (Mr. Walpole) into Court is the necessary 
consequence of the right to redeem the mortgage upon his 
estate. The plaintiff insists that he has a right to redeem the 
whole of Lady Hughes’s mortgage, not only so far as it affects 
the estate of Lord Clinton, the plaintiff’s mortgagor, but also 
as it affects the estate of Mr. Walpole ; then he will have 
a right to call upon him to attend the account, and when it is 
taken, and the plaintiff has redeemed Lady Hughes’s execu« 
tors, to call upon Mr. Walpole to pay the amount or be fore- 
closed. It is now clearly settled that a subsequent mortgagee 
must redeem the entire mortgage of a prior mortgagee. There 
would be some ground for the objection if the plaintiff might 
redeem Lady Hughes’s executors by parcels, so much as 
affects the estate of his mortgagor. Lord Clinton ; but that is 
not competent to him, he must redeem them altogether or not 
at all. He must pay off the whole sum, and put himself 
completely in their stead. The same law that gives him the 
right to call upon Lady Hughes’s executors to convoy an 
estate with which he has no connection, imposes upon him the 
duty, as well as gives him the right, to call upon the owner 
of that estate to bo a party” (^). 

In the above cases, the mortgage of the two estates was for 
the same sum of money, and was part of the same transaction. 
The rule, however, has been extended to cases v?here a mort- 
gage has been of two distinct estates to the same mortgagee 
for securing different sums of money; and it has been 
decided in many cases, that a mortgagee of two separate 
estates, upon distinct transactions from the same mortgagor, 
is entitled to hold both mortgages till the amount due upon 
both bo discharged ; and that even against the purchaser 

(ilc) Falk V. Lord Clinton, 12 Ves. 61. 
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of the equity of redemption of one of the mortgaged 
' / estates without notice; so that the mortgages, ^Btlhough«. 
for distinct sums, are in effect for one sum. Upon this 
principle, where the purchaser of the equity of redemp- 
tion of a mortgaged estate filed his bill against the mort- 
gagee, to redeem, and the defendant, by his answer, stated 
a subsequent mortgage made to him, by the same mort- 
gagor, of a distinct estate for a distinct debt, it was held 
that the persons interested in the equity of redemption of 
the second mortgage were necessary parties to the suit(0* 
^hereone And this rule prevails although one mortgage be a pledge 
personalty and the other a mortgage of realty (wi). It does 
the other of real not, however, hold longer than while both mortgages continue 
estates. united in the same mortgagee ; so that if a mortgagee, having 

two distinct mortgages on two separate estates, assigns one of 
the mortgages to a third person, the assignee of the assigned 
mortgages need not be brought before the Court in a suit 
to redeem the other (»). 

In suits by se- which requires that in a bill filed for the puipose 

brancer o””* redeeming a mortgage, the plaintiff should bring before 
mortgagor, Court all those who, as well as himself, have a right 

to redeem, has been held to apply to a second incumbrancer 
filing a bill to redeem a prior incumbrance, who must, in such 
case, bring the mortgagor, as well as the prior incumbrancer, 
before the Court (o). This is a rule of long standing, and 
was followed by Lord Thurlow, when his adlierence to it was 
very inconvenient in consequence of the heir at law of the 
mortgagor being abroad. His Lordship then said, that it 
seemed to him “ impossible that a second mortgagee should 
come into Court against the first mortgagee without making 
the mortgagor or his heir a party. The natural decree is, that 
the second mortgagee shall redeem the first mortgagee, and 
that the mortgagor shall redeem him or be foreclosed” (/>). 
The same rule was confirmed by Lord Eldon, in Palk v. Lord 
Clinton (^f), and has ever since been acted upon as the rule of 
the Court. 


(0 Ireson v. Denn, 2 Cox, 425. Ch. Rep. 21 5. 

(m) Jones w.Smith, 6 Ve8.229,n. (p) Fell v. Rrowji, 2 Bro. C.C. 

(#i) Willie t>. Lugg, 2 Eden. 78. 270. 

(o) Thompson v. Baskmille, 3 <y) 12 Ves.48. 
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But although a seconJ mortgagee, seeking to redeem a first 
mortgagl®, must make the mortgagor or his heir a party, yet 
he may, if he please, forechse the mortgagor and a third 
mortgagee, without bringing the first mortgagee before the 
Court, because by so doing he merely puts himself in the 
place of the mortgagor and subsequent mortgagee, and leaves 
the first mortgagee in the situation in which he stood before (r). 
For the same reason it has been held that a third mortgagee 
buying in the first, need not make the second mortgagee 
a party to a bill to foreclose the mortgagor. Upon the same 
ground it is also considered unnecessary, in a bill by incum- 
brancers for the sale of an estate, to make annuitants, or other 
prior incumbrancers, parties (s) ; and so in a suit for the exe- 
cution of a trust by those claiming the ultimate benefit of the 
trust after the satisfaction of prior charges, it is held not to be 
necessary to bring before the Court the persons claiming the 
benefit of such prior charges ; and therefore, to a bill for the 
application of a surplus after payment of debts or legacies, or 
other prior incumbrances, the creditors, legatees or incum- 
brancers need not bqjjarties (0. 

Upon the same prmciple, where, on a bill filed by a cre- 
ditor against the representative and heir of a trader, for the 
purpose of having certain freehold and copyhold estates, which 
had been devised to him, sold, the annuitants and legatees 
under the will of the father were made parties, but the 
Master of tlic Rolls held, that as their incumbrances were 
prior to the interest of the son, they ought not to have been 
parties (m). 

The same principle which calls for the presence of all per- 
sons having an interest in the equity of redemption in the 
case of bills to redeem a mortgage, requires that where a 
mortgagee seeks to foreclose the mortgagor, he should bring 
before the Court all persons claiming an interest in the mort- 
gage under hini^ilf^ therefore, if there are several derivative 
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(r) Lord Hollis’s case, cited 3 Ch. (t) Lord Red. 143. 

Rep. 86. (v) Parker v. Fuller, I Russ. & 

(s) Rose V. Page, 2 Sim. 471, M. 656. 
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inoptgageeSy they must all be parties to a bill of foreclo- 
sure (ar). 


also the mortgaged premises, the assignee may, as we have 
seen, foreclose without making the original mortgagee 
a party; and upon the sairie principle it may also be in- 
ferred, from the case of Renvoizev, Cooper (y), that where 
a mortgagee has devised his interest in the mortgage in such 
a manner as to pass not only the mortgage money hut the 
estate mortgaged, the devisee alone may foreclose without 
making the heir at law of the original mortgagee a party, 
unless he claims to have the will established (z); in which 
case he must be made a defendant, because it has been 
held tliat a devisee and heir cannot join in the same suit, 
even upon an allegation that they have agreed to divide 
the matter in question between them (a). 

The rule which requires that all parties interested in the object 
of a suit should be party to the bill, applies to all cases in which an 
account is sought against a defendant. One person cannot ex- 
hibit a bill against an accounting party without bringing before 
the Court all persons who are interested in having the account 
taken, or in the result of it, otherwise the defendant might 
be harassed by as many suits as there are parties interested in 
the account. Thus in a suit for a share of a partnership 
adventure, it is in general necessary that all persons having 
shares in the same adventure should be parties (5); and a 
residuary legatee seeking an account and sliare of the residue, 
must bring before the Court all the parties interested in that 
residue (c). And so where a moiety of a residue was given to 
one of the defendants for life, and, upon liis decease, to such 
persons as she should appoint, and in default of appointment, 

(») Hobart o. Abbot, 2 P. Wms, 96 ; Moffat v. Farquharson, 2 Bro. 
643. C.C.3.38./raA^ 

(y) Mad. & Geld. S71. (c) Parsons v, Neville, 3 Bro. 

(s) licwis V, Nangle, 2 Vei. 631. C.C. 365. In Cockburn i\ Thomp- 
(a) Cholmondeley v. Clinton, 1 son, 16 Ves. 328, Lord Eldon said, 
T. & R- 104. 116. this admits of an exception, where it 

(h) Ireton V. Lewis, Rep.t. Finch, is not necessary, or inconvenient. 
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to certain other persons for life, it was held that the other I.a mattem of 
persons, although their interests depended upon such a remote account. ^ 
contingency, ought to be before the Court {d). 

Upon the same principle it is, that in suits by next of kin In suits by next 
against a personal representative for an account, the Court ° ^ 
requires that all the next of kin should be before it ; and it is 
to be observed, that in all (e) cases where the parties claim Practice where 
under a general description, or of being some of a class of class*”'"® 
persons entitled, the Court will not make a decree without 
being first satisfied that all the individuals of the class, or who 
come under the general description, are Jbefore -it. For this 
purpose the Court, in cases of this deocription, before direct- 
ing an account, or other relief prayed by the bill, invariably 
refers it to one of the Masters to inquire who the individuals 
of the class, or answering the general description, are ; and 
then, if it turns out that any of them are not before the Court, 
the plaintiff must file a supplemental bill, for the purpose of 
bringing them in, before the cause is finally heard {/), 

The rule that all persons interested in an account should Exceptions to 
be made parties to a suit against the accounting party, will gomeof 
not apply where it appears that some of the parties interested parties have 
in such account have been accounted with and paid; thus in 
the case of a bill by an infant cestui qui trust coining of age, 
for his share of a fund, it is the constant practice to decree an 
account without requiring the other cestui qui trusts, who have 
come of age before, and have received their shares, to be before 
the Court. And in the case of a partnership, where a bill was rule in cases of 
filed against factors by the persons interested in one moiety of a P*^*’t'*crships. 
cargo of tobacco, for a discovery and account as to that moiety, 
without making the person interested in the other moiety a party, 
and it appeared that the defendants had distinguished in their 
accounts between him (iud the plaintiffs, and had divided the 
funds, and kept separate accounts, the Court held that the 
owner of the other moiety was not a necessary party to the 

{d) Skerrit V. Birchs 3Dro. C.C. out an Indian administration, and 
229. had afterwards come to this country, 

(e) Where one of the next of kin without making the rest of the next 
of an intestate who died in India, of kin parties ; Sandiiands v. innes, 
procured letters of administration to 3 Sim. 2&i. 

his effects here, it was held that he (/) Sed vide Waite v. Templer, I 
might sue the person who had taken S. & S. 319. 

X 3 
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suit ig). And where A. B, C., being partners together, and 
A* agreed with D. to give him a moiety of his share in the 
concern, it was held that an account might be decreed between 
A . and D., without making B, and C. parties (4). It is also held, 
that to a bill by a person entitled to a certain aliquot portion 
of an ascertained sum in the hands of trustees, the co-cestui 
qui trusts are not necessary parties (£). In some cases, where 
a party having a joint interest with the plaintiffs in the taking 
of an account has been abroad, the cause will be allowed to go 
on without him; thus in the Exchequer, where a bill was filed 
by some of tho chydrcn of a freeman of London, who was 
dead, for an acoount and division of his personal estate, and it 
appeared that one of the children was beyond sea, the Court 
was moved that they might hear the cause without him ; and 
that if it appeared that he had any right, he might come before 
the deputy remembrancer on the account; and, though no 
precedent was produced of such an order, the Court gave 
liberty to hear the case without him (jf), 

Tlic question whether a trustee of an estate can be called 
upon by a purchaser of a portion of an estate sold to different 
persons under a trust for sale, without bringing all the other 
persons interested in the same estate before the Court, was 
discussed before Lord Eldon, in tho case of Goodson v. 
Ellison [k ) ; in that case the persons beneficially interested 
in an estate vested in trustees had, many years before the 
commencement of the suit, proceeded to sell the entirety in 
various lots, one of which was purchased by the plaintiffs, 
and all the persons beneficially interested joined in conveying 
it to him. The trustee, however, did not join, and upon his 
death the legal estate became vested in the defendants, upon 
whose refusal to convey without the sanction of tho Court, tlie 
bill was filed, and a decree for a conveyance by the defendants 
was pronounced by Lord Gifford, who directed that they 
should pay the costs of the suit. Upon appeal, however, 
to Lord Eldon, bis Lordship expressed considerable doubts 
whether a trustee could be called upon to divest himself of 

(g) Weymouth r. Boyer, 1 Ves. & Geld. 6. 
jun. 416. (t) Smith v. Snow, 3 Mad. 10. 

(A) Brown v. De Tastet, Jac. 284. (j) Rogers v. Linton, Bunb. 200. 

Vide itiam Biay r. Fromont, 6 Mad. (A) 8 Russ. 583. 
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a trust by conveying different parcels of the trust property at Cestui qm trusts 

different times, and whether it was not therefore necessary to ' ' 

have all the other cestui qui trusts before the Court; but 

upon re-argument the Lord Chancellor stated, that he thought 

there were parties enough before the Court to enable him to 

make a decree, but as it was the case of an old trust, he 

thought the Court was bound to inquire into the facts, and 

that the trustees had a right to have the conveyance settled in 

the Master’s office. 

It is a general rule, arising out of the preceding principles. Cestui qui tnibte 
admitting of very few exceptions, that a trustee cannot, under 
ordinary circumstances, institute proceedings in Equity re- 
lating to the trust property, without making the cestui qui trusts 
parties to the proceeding (/). Thus, where a bill is filed by trus- for 

tecs for sale, against a purchaser, for a specific performance of specific per- 
, , . . , 1 toiniduce umliT 

the contract, the cestui qui trusts of the purchase-money must trusts for sale. 

be parties unless there is a clause in the trust-deed declaring the sccii$ whcie re* 

receipt of the trustees to be a sufficient discharge, which is con- *^^4*^* of tms. 

. . tees are dis- 

sidcred as a declaration by the author of the trust , that the receipt cliarges. 

of the persons beneficially interested in the produce of the sale 
shall not be necessary (m) ; and where a bill was filed by certain Members of a 
persons, describing themselves as trustees for a society consist- “umerous 
ing of a great number of persons, for the specific performance 
of an agreement entered into by themselves for the benefit 
of the society, and a demurrer was put in because the members 
of the society were not parties to the suit, upon the argu- 
ment of which, it was insisted that a trustee could not 
file a bill respecting the trust property, without making the ^ 

cestui qui trust a party ; and that, although the members of bill i-!, on behalf 
the society were so numerous that it was not practicable to make others, 
all of them parties, the bill ought to have been filed by some of 
them on behalf of themselves and the others, and that it did 
not appear by the bill that the plaintiffs were even members 
of the society, the demurrer was upon these grounds 

(/) Kiik V. Clark, Prcc. Cha. 275. 

(w) Per Sir J. Leach, V. C., CaWcily t. Phdp. Mad. & Geld. 232. 

X 4 -H 
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allowed (o). Upon the same principle, if a mortgagee dies, and 
his heir files a bill of foreclosure, the executor of the mort- 
gagee must be a party, because, although at law the legal 
right to the estate is in the heir, yet in equity he is only con- 
sidered as a trustee for the executor, who is the person entitled* 
to the mortgage money {;?), and for this reason, where the heir 
of the mortgagee had foreclosed the mortgagor without making 
the executor of the mortgagee a party, and a bill was filed by 
the executor against the heir, the land was decreed to the exe- 
cutor (^). It seems, however, that although the personal re- 
presentative is the person entitled to receive the money, the 
heir has a right to say that he will pay o£F the mortgage to 
the executor, and take the benefit of the foreclosure him- 
self (r) ; and for this reason as well as that before stated, the 
heir of a mortgagee is a necessary party to a bill of foreclosure 
by the personal representative, unless the mortgagee has de- 
vised the mortgaged estate, in which case, as we have seen, 
his heir is not a necessary party to a bill by the devisee to 
foreclose the equity of redemption (s). 

There are instances in which, under peculiar circumstances, 
trustees are allowed to maintain a suit, without their cesttd qni 
trusts, as in the case before mentioned, of trustees under a 
deed, by which estates are vested in them upon trust to sell 
and to apply the produce amongst creditors or others, with a 
clause, declaring the receipt of the trustees to be a good dis- 
charge to the purchasers (f). In cases also where the interest 
of the cestui qui trust is collateral to the rights between the 
plaintifii' and the defendant, a person standing in the place of 


(o) Douglas Horsfall, 2 S. (r) Clerkson r. Bowyer, 2 Vern 6T 
S. 184. 

(s) Renvoize v. Cooper, Mad. & 

(p) Freake v. Ilearsey, Nels. 9.3 ; Geld. 371 ; ante, 308. 

2 Freem. 180, S. C.; I Cli. Ca. 51, 

S. C. ; 2 Eq. Ca. Ab. 7 T, S. C. (0 See Calverly o. Pbelp, Mad. & 

Geld. 229 ; as to foreclosure in such 
( 7 ) Gobe V, Carlisle, cited 2 Vern. cases, vide post, S. C. 
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trustee has been allowed to maintain a suit respecting the Cestui quitnuu. 
trust property, without making the persons for whom he is 
trustee, parties ; thus the pawnee of a chattel or his re- Pawnee, or 
presentative may maintain a suit for the chattel without 
making the pawner a party. And so in the case of Saville depositee of a 
V. Tancred{u)y where a hill was brought for an account, and 
for the delivery of a strong box, in which were found jewels, 
and a note in these words : Jewels belonging to the Duke 
of Devonshire,” in the hands of Mr. Saville, whose represen- 
tative the plaintiff was, and in whose possession they had been 
for fifty years, and an objection was taken that the Duke s 
representative ought to have been a party, it was held that the 
plaintiff might sustain the suit without him. And upon the Trustee suing 

same principle, where one of two trustees had been prevailed ^o-trustee, cm- 

^ ^ tui qut IrusU 

upon by his co-trustee to transfer the trust fund into his name not necessary. 

alone, and the cO' trustee afterwards sold the stock, and re- 
ceived the produce, and never replaced it ; upon a bill filed by 
the trustee against his co-trustee to compel him to replace the 
stock, a demurrer was put in, on the ground that the cestui 
qui trusts of the fund were not made parties, whicli upon 
argument was overruled (a;). 

And here it may be observed, that the personal representative Personal repre- 

in all cases represents the personal estate of the deceased, and tentative may ^ 
. . . sue without 

is entitled to sue for it in equity as well as law, without making persons bene- 

tho residuary legatees, or any of the other persons interested in 

it, parties to the suit. For this reason, where a woman by her 

will gave all her personal estate to her bastard child, and made 

B. & C*. her executors, and died ; and within a short time after 

the bastard died intestate ; upon a bill filed by the executor 

against a person in whose hands the property of the mother 

was, praying for an account, the defendant demurred, because 

the representative of the bastard and the Attorney-general 

were not parties ; and the demurrer was overruled, it being held 

that the executor was legally entitled to the estate of his 

testatrix ; and though this may be in trust for another, yet as Even though he 

the executor lias the legal title, ho can give a good discharge 

(u) 1 Vescy, 101 ; 3 Swanst. 141, (i) Franco v. Franco, 3 Ves. T7, 

S. C. 
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to the defendant (y). And in every case, an executor, thoug;h 
a bare trustee, and though there he a residuary legatee, is 
entitled to sue for the personal estate in equity as well as at 
law, unless the cestui qui trusts will oppose it(z). 

The same principle applies to the cases of assignees of bank- 
rupts or insolvent debtors, who may either maintain or defend 
suits relating to the estates vested in them as such assignees, 
without . the creditors for whom they are trustees being made 
parties to the suit (a). Nor is it necessary in such case, that the 
bankrupt or insolvent, though interested in the residue, should 
be before the Court (A), though, from a decision in Mr. Vernon’s 
Reports, it appears to have been formerly considered necessary 
in suits by assignees to have the bankrupt before the Court (c). 
Where, however, creditors, instead of seeking relief under the 
Commission, proceed at law against the bankrupt, the bankrupt 
may file a bill of discovery in aid of his defence at law, and for 
an injunction ; and where there arc complicated accounts, he 
may pray to have them taken, and to have the balance due to 
him from the defendants set off against the demand of the credi- 
tors, without making his assignees parties (rf), but he cannot 
pray to have the balance paid to him, because that belongs to 
his assignees. 

The rule, that where the persons, by law entitled to 
represent the personal estate, is the party suing, legatees or 
other persons interested in the estate need not be parties, does 
not extend to the case of a residuary legatee suing for his 
share of the residue, in which case, as we have seen, it is neces- 
sary that all the residuary legatees should be before the Court. 
Nor does it apply to real estates ; therefore where legacies arc 
charged upon real estates, it will not be sufficient to bring the 
executors before the Court, but all the other legatees must be 
parties (e) ; it seems, however, that trustees of a real estate for 
payment of debts, may sustain a suit, either as plaintiffs or 


(y) Jones v, Goodchild, 3 P. Wms. 


33 . 


(z) lliid. - 18 . 

(«) Spnigg w.liinkes, 5 Vcs. 587. 
(5) 3 Wins. 311, in notis. 


(c) Sharpe v. Gamon, 2 Vern. 32 } 
1 K(i.Ca.Ab.72; P1.7,S.C. 

(fi) Lowndes v. Taylor, 1 Mad. 
•123. 

(e) Morse r. Sadler, 1 Cox. 3^)2. 
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defendaats, without bringing before the Court the creditors or Cestaiguitmts 
legatees for whom they are trustees (/ ) . ' v— ' 

But although in ordinary cases the executor represents the Appointees 
whole personal estate, and no legatee need be a party, because 
the personal estate may be exhausted by the debts, and the inte- 
rest of the legatee is therefore uncertain, the appointees under 
the will of a /erne covert are in a different situation, their inte- 
rest cannot be defeated by debts, and they are in the common 
situation of cestui qui trusts ^ and must be made parties ; there- 
fore, where the administrator with the will annexed of a married 
woman, filed a bill, praying that the defendants might pay over 
to him a sum of money, as to which a testamentary appointment 
had been executed by the testatrix, by virtue of a power in her 
marriage settlement, without making the appointees parties, 
tlic Court ordered the case to stand over, with leave for the 
plaintiff to amend by bringing the appointees before the 
Court {(J). Where, however, the appointees were very nume- 
rous, and the bill was filed by some of them on behalf of them- 
selves and the others, the Court dispensed with the general 
rule which required them all to be parties (A)* It is to be ob- 
served, that in Craker v. Parrott (i), on a bill filed by one of 
four children, who were appointees of their mother, to set aside 
the appointment on account of the unfairness of the distribu- 
tion, it was held that all the other children who were appointees 
need not be parties, because they might go in before the Master. 

But although an executor or administrator, as representing jj^ccutors must 
the personal estate and all those interested in it, may sue for all join ; 
the recovery of any part of that estate without making the 
persons beneficially interested parties to the proceeding, yet 
where there are more than one executor or administrator, one 
cannot maintain a suit alone without the others (A) ; and although one be 
where to a bill filed by one executor, a demurrer was put infant, 
in on the ground that a co-executor, who was an infant, was 
no party, the bill was ordered to be amended (1). Where, executors 

however, one executor of several has alone proved, he may who have not 

proved. 

( f) Lord Red. 142. (0 2 Cha. Ca. 228. 

(g) Court V Jeffery, 1 S. & S. 105. (k) Otfley v. Jenney, 3 Cha. Rep. 

(/i) iManniug v. Thesiger, 1 S. & 92. 

S. 100. (0 Ibid 
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(^uigtii trusts, gue without making the other executors parties, although they 
have not renounced (m). In this respect, the rule of Courts 
of Equity is different from that of Courts of Law, as there, if 
there be several executors or administrators, they must all join 
in bringing actions, though some have not proved the will, or 
All theexe- have refused before the ordinary (n). In another respect also, 
be^o^plamtiff!. adopted by Courts of Equity differ from those of 

Courts of Law in matters of this description, because at law, 
all persons having a joint interest, must join in an action as 
plaintiffs ; but in equity it is sufficient that all parties interested 
in the subject of the suit should be before the Court either as 
plaintiffs or defendants ; therefore one of two or more assignees 
of a bankrupt may sue in equity without his co-assignees, 
provided they are made defendants (o), and so one executor 
But must be may sue without his co-executor joining, if the co-executor 

pUmU^ftor^de* made a defendant. It appears, that in a case of this 
iendant. description, Lord Thurlow at first doubted whether the co- 

executor was entitled to his costs, but that he at length 
ordered them to be paid to him {p). 

Persons entitled It may be collected from several of the preceding cases, that 
rcveTsion^^^*^ although it is necessary to have before the Court all persons 
claiming concurrent interests with the plaintiff, yet it is not 
requisite, in order to make a person a necessary party, that 
such interest should be immediate, it will equally apply, 
whether the interest be in possession, remainder or i*e version ; 
and upon this principle it is held, that in all cases in which 
an estate is claimed, against another, by a person deriving 
title under a settlement, made either by deed or will, it is ne- 
cessary to make all the persons claiming under such settle- 
ment parties to the suit, down to the person entitled to the 
first vested estate of inheritance^ either in fee or in tail, inclu- 

(m) Davies v. Williams, 1 Sim. 5. torship was vested, ought not to be 
But where a person devises that his made a party. Yates v. Compton, 
cxecutois should sell his land, and 2 P. W. 308. 
leaves two executors, one whereof ( ») Kilby v. Stanton, 2 Younge & 

dies and the other renounces, and Jerv 77, and vide Williams on 
admmistiatioii is granted to A , who Lxciutois and Administrators, 1147. 
brings a bill against the heir to com- and the cases tliero cited 
pel a sale, it s .ns doubtful whether (o) Wilkmsv Try, I Mei.214. 

the renouncing cxccutoi, m whom the (;>) Bluuiit t Burrow, 3 Bro. 

liOHM of sale collaltial to the execu- UO. 
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sive. Upon this principle, where a bill was filed for the exe* entitled 
cution of a trust for settling an estate on several branches rever^on? 
of a family, it was held necessary to make the first person v— ' 

entitled to the inheritance, a party (g). And where A. was 
tenant for years, with remainder to B. for life, with remainder 
to C. in fee, and B. brouglit a bill against A. for an injunction 
to restrain his committing waste, it was held that the remainder- 
man, or reversioner in fee, ought to be before the Court (r). 

It is not however necessary, in such cases, to bring before the But not after 
Court any person entitled in remainder or reversion after the first f^heritance^^ 
vested estate of inheritance, because such person is considered 
sufficient to support all those who are in remainder behind him ; 
and where an exception was taken to a bill, for want of proper 
parties, because a remainder-man expectant upon an estate 
tail was not a party ; the exception was over-ruled, because 
such a remainder-man is not regarded in equity (s). 

It is to be observed, that although in cases of this descrip- entitled 

tion, the first person in existence who is entitled to a vested to intermediate' 
estate of inheritance, is sufficient to represent all remainders 
behind him, yet it is necessary, that all persons entitled to inter- 
mediate estates, prior to the first vested estate of inheritance, 
should be before the Court ; thus, where a marriage settlement 
was made of lands on the husband for life, remainder to the wife 
for life, with divers remainders over, and a bill was brought by 
the husband, in order to have the opinion of the Court whether 
a certain parcel of land was not intended to be included in the 
settlement, and the wife was not a party, the case was ordered 
to stand over, in order that she might be made a party, the 
Court being of opinion, that if a decree should be made against 
the husband, it would not bind her (t) ; and so, where a bill 
was brouglit by a son, who was remainder-man in tail under a 
settlement, against his father, who was tenant for life under the 
same settlement, to have the title-deeds brought into Court 
that they might be forthcoming for the benefit of all parties 
interested ; and objections were taken for want of parties, one 

(q) Finch Finch, 2 Ves. 492. on Injunctions, 163. 

(r) By Lord King, in MoHineux (t) Anon. 2 Eq. Ca. Ab. 166. 

V. Powell cited .3 P. Wms. 268, n. (t) Herring v. Yeo, I AtL 290. 

Sed vide I Dick. 197, 198, and Eden 
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Of necessary Parties to a Suit : 


of whioh was^ that a daughter of the defendant, who was into- 
rested^n a trust term fpr years, prior to the limitation to the 
plaintiff was not before the Court, Lord Hardwicke held the 
objection good (u). 

Another objection in the same case was, because certain 
annuitants of the son, upon his reversion after the death of his 
father, were not parties, aud Lord Hardwicke held, that he 
could not make the order prayed until the annuitants were first 
heard, and that consequently the objection must be allowed (x). 
From this it would seem, that although a remainder-man in 
tail, may maintain a suit without bringing the persons entitled 
to subsequent remainders, before the Court, yet if he has 
charged or incumbered his estate in remainder, the pehsons 
interested in such charge or incumbrance must be parties ; and 
it is held, that a person claiming under a limitation by way of 
executory devise, not subject to any preceding estate of inhe- 
ritance by which it may be defeated, must be a party to a suit 
in which his rights are involved (y ) ; but executory devises to 
persons not in csss, may be bound by a decree against the first 
estate of inheritance. Where the intermediate estate is con- 
tingent, and the person to take is not ascertained, it is sufficient 
to have before the Court the trustees to4)upport the contingent 
remainder, together with the first person in esse entitled to the 
first vested estate of inheritance (z). Lord Hardwicke, in 
Hopkins V. Hopkins (a), states the practice upon this point : 

If (says he) , there are ever so many contingent limi- 
tations of a trust, it is an established rule, that it is sufficient 
to bring the trustees before the Court, together with him in 
whom the first remainder of the inheritance is vested; and 
they that may come after will be bound by the decree, though 
not in esse, unless there be fraud or collusion between the trus- 
tees, and the first person in whom the remainder of the inhe- 
ritance is vested.” 

Thus, in Lord Cholmondeley v. Lord Ctinton(fi), in which 
the estate which was the subject of litigation was settled upon 
Baron Clinton for life, and, after remainders to his children (who 


(n) Pyncent d. Pyncest, S Aik, 
671. 

(f) Ibid. 


(s) Lord Cholmondeley v. Lord 
Clinton, 2 J. & W. 1. 

(a) 1 Atk. 690. 
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were unborn) and their heirs in tail, upon the person who should 
then be entitled to claim as Baron Clinton in tail, with ultimate 
remainder to the existing Lord Clinton in fee, it was objected 
that the person presumptively entitled to the barony, ought 
to have been a party ; but Sir William Grant over^ruled the 
objection upon the ground above stated. 

If a person entitled to an interest prior in limitation to any 
estate of inheritance before the Court, should be born pending 
the suit, that person must be brought before the Court by sup- 
plemental bill (J >) ; and if the first tenant in tail, who is plain- 
tiff in a suit, dies without issue before the termination of 
the suit, the next remainder-man in tail, although he claims 
by now limitation, and not through the first plaintiff as his 
issue, is entitled to continue the suit of the former tenant in 
tail by supplemental bill, and to have the benefit of the evidence 
and proceedings in the former suit (c). 

In all the preceding cases the rights of the several parties 
to the subject-matter in litigation were consistent with each 
other, and were the result of the same state of facts, so that 
the same evidence which would establish those facts would 
establish the rights of all the parties to maintain the litigation ; 
the rules, therefore, of equity, require that all tliose parties so 
deriving their right of litigation from the same facts, should 
be brought before the Court, in order that such their rights 
may be simultaneously disposed of. In cases, however, where 
the claims of the several parties claiming the subject-matter 
of the suit do not arise out of the same state of circumstances, 
but can only be supported upon grounds which are inconsistent 
with each other ; so that if the grounds upon which th<iplaintiff 
supports his claim bo correct, the case relied upon by the other 
parties claiming the same thing cannot be supported, then such 
other parties need not be brought before the Court. And 
the reason of this is obvious, for if a plaintiff resting his 
case upon a particular title, which is inconsistent with the 
title set up by the other claimants, is able to establish 
the truth of his case by evidence, he will be entitled to a 
decree against the defendant whom he sues ; if he is not in a 
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(ft) LordRtd. HI. 


(c) Lloyd V. Johnes, 9 Vcs. 58. 
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Of necessary Parties to a Suit : 

Pewons claim- situation to establish his case, his bill must of course bo 
sSent^Utles^^*'" dismissed, and the circumstance of his having brought other 
‘ parties claiming under a different title before the Court, 

would be of no advantage to the defendant principally sued, 
because, if the plaintiff fails in his cl^m, the bill must be dis- 
missed as against them as well as against the principal defend- 
ant, and such dismissal can be no bar to prevent the other parties, 
themselves, from asserting their claim against the defendant. 
Impropriator, in This principle was acted upon by the late Lord Chief Baron 
Richards, in the case of Williamsonv, Lord Lonsdale (rf), which 
w’as a suit filed by a vicar against occupiers for tithes, and his 
Lordship refused to give an impropriator, who had been made a 
party to the suit, his costs at the hearing, on the ground that 
he ought to have demurred to the bill. In that case it was 
clear that the vicar could only recover the tithes sought, under 
an endowment, the existence of which he must have esta- 
blished by proof before he could have obtained a decree 
against the occupier. This proof, at the same time that it 
showed his right to a decree against the occupier, showed 
also that he had no right to any decree against the impro- 
priator, so that the bill, as against the impropriator, must 
have been dismissed, and such dismissal would have been no 
bar to any subsequent proceedings by the impropriator against 
his co-defendant. The same i*ule was afterwards acted upon 
by the same learned Judge in a subsequent case of Patch v. 
Dalton(e), which was the case of a suit for tithes by a vicar 
against an occupier, who set up, by way of defence, a right in 
the rector. 

"Vicar, in suits It is right here to observe, that the authority of these deci- 
by impropriator, called into question by Sir Thomas Plu- 

mer, in the case of Daws v. Benn (/). In that case a bill 
was filed by an impropriator against an occupier for tithes, who 
set up, by way of defence, a demand made upon him by the 
vicar, to whom he had paid the tithes in question. Upon the 
answer coming in, the vicar was made a party, but died before 

(d) Daniell’s Exch. Rep. ITl ; (e) Scaec, Jan. 1819, cited IJac. 

9 l*ri. 187, S.C. Vide etiam Wil & W. 61.5. 
lianis V. Price, Dan. IS ; 4 Pri. 150 ; (/) 1 Jac. & W. 613. 

and Carte v. Ball, 3 Atk. 500. 
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the cause came on. At the hearin^^ it was objected that the .Persons claim* 
new’ vicar and the representatives of the late vicar ought to be '"futenuitlw."* 
parties, in answer to which, the above cases before Lord Chief ' — ^ 

Baron Richards were cited; but the Master of the Rolls 
allowed the objection, to the extent of considering the pre- 
sent vicar a necessary party, but observed, that as the sum 
received by the late vicar was very small, his representatives 
might be dispensed with. It is to be remarked, however, 
that in giving his judgment, the learned Judge expressly 
said, that the opinion of the Lord Chief Baron was entitled 
to very great weight and consideration, and ought not to be 
disturbed, and that he did not wish it to be understood 
that there is any general rule always to make a vicar a 
defendant, as such a rule would be very inconvenient; for 
this was a usual mode of recovering tithes, and as the suit 
involved no question of right, it would be quite unnecessary, 
and would only be to load the proceedings with additional ex- 
pense. His Honor, in fact, decided the case upon the spe- 
cial circumstances, of which a very strong one was, that an 
action at law had already been brought against the occupier 
for the purpose of deciding the right, in which the rector had 
been nonsuited, so that this was the second suit which the oc- 
cupier had been subjected to, and it was considered very hard 
upon him to be thus harassed without having the real question 
decided in such a manner that he might be made safe in paying 
one of the parties. In such a case, (His Honor observed,) to 
determine it behind the back of the vicar would be doing no- 
thing ; he will not be bound, and besides that, he may have in 
his possession all the evidence required by the defendant, and 
although it might be said that by subpoena he may be made 
to produce it, yet we all know the difficulty of that course of 
proceeding ; even if you know what documents there are, so as 
to be able to specify them, it may then be a question, whe- 
ther he can be obliged to produce them ; it is therefore highly 
necessary, if the plaintiff will agitate the question again, that 
he should do it in a manner in which the right may be de- 
termined. It will not otherwise answer his purpose, for he 
does not institute the suit for the sake of the 3 /. 15 s., but to 
have the right decided, and this can only be done between the 
VOL. I. Y 
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Persons claim- parties who contest it. Accordingly, the bill states the claim 

**w8tenf tides.*** ^be vicar, puts it in issue, and makes him a defendant.’^ 

^ The inference to be drawn from this case before Sir Thomas 

Plumer, amounts therefore to nothing more than this, viz. 
that in general, on a bill filed by an impropriate rector for the 
recovery of tithes from an occupier, the vicar is an unnecessary 
party, and so is the impropriator to a bill of the same nature 
by a vicar, unless the object of the suit is to decide the right 
as between the vicar and impropriator, in which case it appears 
to have been the opinion of Sir Thomas Plumer that they must 
both be brought before the Court. With great deference, 
however, to so great an authority, it does appear to the writer 
that they are unnecessary parties, and that for the reason 
stated by the Lord Chief Baron, namely, that no decree could 
be made against them ; for if a bill be filed by a vicar against 
an occupier, and an impropriator be made a party, whatever 
the result of the suit with regard to the occupier may bo, the 
only result, with regard to the impropriator, must be the dis- 
missal of the bill against him ; and so with respect to the vicar 
in a suit by an impropriator, if the plaintiff should fail in his 
claim, of course the result of the suit must be the dismissal of 
his bill against the defendant, and if he should succeed as far 
as the vicar is concerned, the consequence must be the same, 
so that the dismissal of the suit cannot be considered as decid- 
ing the question. It is to be observed, that in the same case 
of Dawes v. Benn (g), when it came on again for hearing, 
his Honor's opinion seems to have experienced a considerable 
alteration. It appears by the report of what took place 
upon that occasion, that notwithstanding the judgment pro- 
nounced on the former occasion, the plaintiff did not avail 
himself of the opportunity given him of bringing the new 
vicar before the Court, but filed a bill of revivor against the 
representatives of the former vicar, and in consequence an ob- 
jection was taken because the existing vicar had not been made 
a party pursuant to the opinion of the learned Judge, according 
to which it was necessary that he should be before the Court for 
the purpose of supporting the right. The Master of the Rolls, 


(g) 1 J acobi 95. 
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however, allowed the cause to go on, observing, “ There are Persons claim- 
two ways of considering the question of the necessity of mak- 
ing the vicar, who has become such since the commencement ' v 
of the suit, a party to it : first, whether it is necessary in 
respect of the right, and secondly, in respect of the account. 

Now in respect of the right, I think it is not necessary, because 
the bill is for an account only, and not to establish any right ; 
in another suit there may be another decision, but the vicar 
may be interested in the account, and for that reason may be 
a necessary party.” His Honor then, after observing that 
he did not recollect any case where the circumstance of a 
vicar dying before the hearing had occurred, and tliat fortu- 
nately he had not to deal with the difficulty then, as the plain- 
tiff had waived the account, except for the two years of the 
incumbency of the former vicar, says, “ the suit being thus 
confined, for what purpose should the vicar be made a party ? 

It would be perfectly nugatory, for he ought not to be made a 
party to contest the right, and the object of a suit now is 
reduced to an account, in which he is not interested.” 

In a more recent case before Sir A. Hart, V. C., the pro- 
priety of requiring the impropriator to be a party to a suit by a 
vicar for tithes, was fully discussed, and his Honor expressed 
his opinion to be, upon the authority of the cases of Wil- 
liams V. Price, and Williamson v. Lord Lonsdale {h) that they 
ought not to have been parties ; and he grounded his opinion 
upon the very reasons adopted by the Lord Chief Baron, in 
those two cases, in the first of which he assigned as a reason, 
that no decree could be made against the impropriator; and in 
the second, that a bill for an account of tithes was a mere 
possessory bill (i). 

But whether it be or be not improper to make the impro- Impropritaor or 
priator a party to a bill for tithes by a vicar, yet if he is made [ng!*iiaWe^to 
a party, improperly or not, and does not think fit to demur, or tlieii* own costs, 
by his answer to insist that he ought not to be made a party, or 
enter into the discussion, but chooses to join in an answer 
with the occupiers, and to suggest and prompt their defence. 


(A) Ubi svpra. 


(0 Cooke V. Blunt, 2 Sim. 417. 
Y 2 
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Of necessary Parties to a Suit ; 

the question becomes a very different one ; and though no 
account can be decreed against him, yet it would be difficult 
to say that he may not be made to pay the costsy). 

And BO if a person not being an impropriator, but merely a 
portionist of tithes, should join in the defence of a suit on 
the ground of his title, and the defence should fail, he may be 
ordered to pay the costs, although there can be no other decree 
against him (^). 

It is to be observed here, that where a bill was filed by the 
lessees of a rector against the occupiers and lay impropriators 
in a neighbouring parish, for a portion of the great and small 
tithes in that parish, it was held, that the vicar of that parisli 
ought to have been a party, as he might have been entitled to 
the small tithes (/) ; It is submitted, however, that upon the 
principles before laid down, neither the rector nor the vicar 
were necessary parties. 

It may he said, that the invariable practice of Courts of 
Equity, in requiring the heir at law to be a party to a suit in 
all cases where a will of real estate is sought to be established, 
is at variance with the rule above laid down, that persons 
claiming under titles inconsistent with those of the plaintiff, 
although they may he in a situation to sue the defendant, need 
not be made parties to a suit. The practice with regard to 
heirs at law, however, arises from the peculiar principle 
adopted by Courts of Equity in cases of wills re]ating*to real 
estate, which they will not carry into effect till the due execu> 
tion of the will has been either admitted by the heir or proved 
against him, for which purpose it is required that he should 
be made an adverse party. The case of an heir at law is 
therefore merely an exception to the general rule, and that it 
is so is evinced by the fact, that where a testator has made two 
wills, containing a different disposition of the same property, 
the former of which is unrevoked except by the subsequent 
will, it is not necessary, in a suit to establish the latter will, to 
make those claiming under the former will parties, though 

(J) Per Lord Ch. B. Alexander, (k) Ibid. 

Wing v« Morrell, M'Cleland & Y. (/) Daily v. Worrall, Bunb. 115 . 
625 . 
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they are equally interested in disputing the latter will as the 
heir (w). 

With respect to the practice above alluded to, of making 
the heir at law a party in suits relating to real estates by 
devisees and persons interested under a will, the necessity of 
adhering to it, where it is practicable, has been recognised in a 
great many cases. Therefore, where a motion was made on tho 
part of a devisee to have some title-deeds which had been 
brought into Court delivered up to him, the Court refused to 
grant it, because the heir was not a party, nor had he notice, 
nor was the will established against him, though a recovery 
had been suffered under it. And so in a bill by creditors, to 
compel a sale of lands devised for the payment of debts, it is 
necessary that the heir should be a party, in order that the 
will may be established against him, as otherwiso the estate 
might not sell for so much money. 

And even where the suit is brought against the devisee, 
under the statute of fraudulent devises (n), the heir at law is a 
necessary party. This, however, appears to have been decided 
merely upon tho ground that the Act of Parliament which 
makes the devised estate assets, requires tho heir to be made 
a defendant in an action at law, and a bill in equity in such 
case is no other than an action at law (o). And in Gawler v. 
Wadeip), l.ord Cowper is reported to have said, that the rule is 
otherwise where there is no heir ; and perhaps it might be 
otherwise too if the bill had charged that tlie plaintiff had 
made inquiry, and could discover no heir. 

It seems, from the case of Warren v. Stawellf above referred 
to, that where a devisee'is a bankrupt, the bill may be brought 
against the assignee and the heir at law, and that the bank- 
rupt devisee need not be a party. 

But although the heir at law is a necessary party to suits 
instituted for the purpose of making estates which have been 


(m) Lord Red. 139. Lord Redes- 
dale appears to think that in such cases 
the persons claiming under the prior 
will may, if their right is insisteil 
upon, be made parties, for the pur- 
pose of quieting the title and of pro- 
tecting those wIk> may act under the 


orders of the Court in executing the 
latter instrument. Sed vide Devon- 
sher V. Newenham ; 2 Sch. ik Lef. 
211 . 

(n) 3&4\V. &M. c. 14. 

(o) Warren v. Siawcll, 2 Atk. 125. 

( p) 1 r. Wms. 90. 
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Of necessary Parties to a Suit : ^ 

devised subject to the payment of debts, he is not a necessary 
party to suits instituted by creditors claiming under a deed 
whereby estates have been conveyed to trustees to sell for 
payment of debts, unless he is entitled to the surplus of the 
money arising from the sale. 

Where it appeared that a trustee had been dead several years, 
and that the freehold lands had been quietly enjoyed under 
the will, a sale was declared without the heir being a 
party (p). 

It seems that in the case of a purchase under a decree made 
upon a bill of this description, the circumstances of the heir 
of the testator not having been before the Court when the 
decree was pronounced, although a good objection at the 
hearing, is not a ground of exception to the title ; though if 
he be not made a party to the conveyance, it may be a good 
ground of objection to the conveyance when settled by the 
Master (q). 

Although it was formerly the practice, where the heir at law 
was abroad, or could not be found, to direct the execution of 
the trusts without declaring the will well proved (r), yet it 
seems that now the Court will, upon due proof of the execution 
of the will, and of the sanity of the testator, declare the will 
well proved, notwithstanding the absence of the heir, if the 
fact is charged in the bill and proved ; because directing the 
devised estate to be sold, is in effect establishing the will, and 
executing the trusts; and the heir at law, when he appears, 
must got rid of it as he can (s). 

And so the Court will declare the will proved upon hearing the 
evidence, where the heir at law, being a party, makes default. 

The evidence, however, used upon that occasion will be no 
evidence against the heir, if he should afterwards set up a 
claim ; nor can the Court by such a decree, in any manner 
ensure the title under it against his rights (r). It is to be 
observed here, that if no heir at law can be found, the Attor- 


(p) Harris v. Ingledew, 3 P.Wms. 
94. 

(</) Wakeman v. The Duchess of 
Rutland, 3 Ves. 233. 

(r) French v. Baron, 1 Dick. 1.38: 
2 Atk. 120, S. C. 3 Stokes t. Taylor, 


1 Dick. 349 ; Cator v. Butler, 2 Dick. 
438 ; Braithwaite v, Robinson, ibid. n. 

(«) Banister t. Way, 2 Dick. 699; 
Vide ace* Williams ®. Whingates. 2 
Bro. C.C. 399. 

(0 Lord Red. 140. 
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liey-general is usually made a party to a bill for carrying the 
trusts of a devise of real estates into execution, on the suppo- 
sition that the escheat is in the Crown, if the will set up by 
the bill should be subject to impeachment. If any person 
should claim the escheat against the Crown, that person may 
be a necessary party (u). 

The rule which has been before noticed, that persons claim- 
ing under titles which are inconsistent with that of the 
plaintiff, should not be made parties to a suit, even though 
they are in a situation to molest the defendant in the event 
of the plaintiff being unsuccessful in establishing his claim, is 
equally applicable to prohibit their being made parties as co- 
plaintiffs or as defendants. Thus in the case of the Attorney ~ 
general v. Tarrington (or), where an information and bill was 
exhibited in the Exchequer by the King’s Attorney-general, 
and the Queen-dowager and her trustees as plaintiffs, against 
the lessees of the Queen, of certain lands which had been 
granted to her by the Crown for her jointure, in respect of 
the breach of the covenants in their leases, it was held that 
the King and Queen-dowager could not join, because their 
interests wero several : and so in tlio case of Lord Cholmon- 
deley v. Lord Clinton (y), where a bill was filed by two persons, 
one claiming as devisee, and the other as heir at law ; and 
the question was, whether they could maintain a suit to re- 
deem a mortgage, on the allegation that questions having 
arisen as to which of them was entitled to the estate, they 
had agreed to divide the estate between them,” Sir Thomas 
Plumer strongly expressed his opinion that the Court could 
not proceed on a bill so framed. In a subsequent case between 
the same parties, the title of the plaintiff was stated in the same 
way as in the first, and Lord Eldon, though he allowed the de- 
murrer which was put in to the bill upon other grounds, ex- 
pressed a very strong opinion,\liat two persons claiming the same 
thing by different titles, but averring that it is in one or the 
other of them, and each contending that it was in liimself, could 
not join in a suit as co-plaintiffs. His Lordship said, “ that the 
difficulty of maintaining a suit where there are two plaintiffs, 

(i/) 2 Jac. 6c W. 135. 
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Persons claim- A, and B., and each asserting the title to be in him, is this, that 
**M^nt titl^*** if tbe Court decides that A. is entitled, and the defendants do 
' V ■ not complain, how is B. as a co-plaintiflF to appeal from that 
decree V* 

Settlor and In a recent case before the Master of the Rolls (Sir C. C. 

suu'to^avoilT P®Pys), where a bill had been filed by the settlor in a voluntary 

a settlement settlement, for the purpose of avoiding the settlement, in which 

27**Siz!V 4. mother person claiming as a purchaser, under the 27 Eliz. c. 4, 
against the parties entitled under the voluntary settlement, 
was joined as a co-plainti£F ; his Honor held, that as the set- 
tlement was of personal property it was not within the statute, 
and that, consequently, the purchaser not having the protec- 
tion of the statute, could not have a better title than the settlor 
from whom he purchased, but that if he had shown a good title 
in himself, he could have had no relief in that suit, having as- 
sociated himself as a co-plaintiff with the settlor; it having been 
in several late cases decided, that under such circumstances, 
no decree can be made, although the plaintiff might, in a suit 
in which he was sole plaintiff, have been entitled to relief (z). 
Creditors of The rule, that persons claiming under different titles can- 
j^rson^dcceascd I joined as plaintiffs in the same suit, does not apply 

suit, to cases where their titles, though distinct, are not incon- 

sistent with each other. Thus, all the creditors of a de- 
ceased debtor, although they claim under distinct titles, may 
be joined as co-plaintiffs in the same suit, to administer the 
assets of the debtor, although it is not necessary that they 
should be so joined, as one creditor may sue for his debt 
against the personal estate, without bringing the other creditors 
One creditor before the Court (a). The joining, however, of several credi- 
behaKof h'im- although it might save the expense of 

self and others, several suits by different creditors, might nevertheless, where 
the creditors are numerous, be productive of great inconve- 
nience and delay by reason of the danger which would exist 
of continued abatements. Courts of Equity have therefore 
adopted a practice, which at the same time that it saves the 
expense of several suits against the same estate, obviates the 
risk and inconvenience to bo apprehended from joining a great 

(*) Bill i). Cuerton, 2 M. & K. (a) Anon. 3 Atk. 672; Peacock v. 
503. Monk, 1 Ves. 127. 
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number of individuals as plaintiffs, by allowing one or more of in what cases 
such individuals to file a bill on behalf of themselves and the W 
other creditors upon the same estate, for an account and ap- self and others, 
plication of the estate of a deceased debtor, in which case the ’ * 

decree being made applicable to all the creditors, the others 
may come in under it and obtain satisfaction for their demands 
as well as the plaintiffs in the suit ; and if they decline to 
do so, they will be excluded the benefit of the decree and will 
yet be considered bound by acts done under its authority (Jb). 

It is matter rather of convenience than indulgence, to permit 
such a suit by a few on behalf of all the creditors, as it tends 
to prevent several suits by several creditors, which might be 
highly inconvenient in the administration of assets, as well as 
burthensome to the fund to be administered ; for if a bill be 
brought by a single creditor for his own debt, he may, as at 
law, gain a preference by the judgment in his favour over the 
other creditors in the same degree, who may not have used 
equal diligence (c). 

The same principle applies where the demand is against the As well in the 
real as well as tlie personal assets (d), because, strictly speak- 
ing, where an estate is liable to several incumbrances, or estate, 
specialty debts, one incumbrancer, or specialty creditor, can- 
not sue without bringing the others before the Court, which, 
when the creditors are numerous, might be attended with 
great inconvenience and expense (e), and it has been extended 

(b) Lord Red. 135. held that this is cured by a decree 

(c) Ibid. Vide Attorney-general directing an account to bo taken of 
t'. Cornthwaite, 2 Cox. 45 ; where all the mortgages and incumbrances 
it was admitted at the bar that where atfecting the estate. Vide Yin. Ab. 
a single creditor files a bill for the tit. Party (B.) ca. 51. And in Mar- 
payment of his own debt only, the tin v. Martin, Lord Hardwicke said. 

Court does not direct a general ac- that on a bill for a sale for the satis- 
count of the testator’s debts, but faction of a bond creditor, not only 
only an account of the personal estate where it was on behalf of himself 
and of that particular debt, which is and others, but even when the bill 
ordered to be paid in a course of was for the satisfaction of his own 
administration ; and all debts of a particular debt, the constant course 
higher or equal nature may be paid of the Court was to direct an account 
by the executor, and allowed him in of all the bond debts of the testator 
his discharge. Vide etiam. Gray v. or intestate, with liberty to come for 
Chiswell, 9 Yes. 123. a satisfaction. Vide Seton on De- 

(d) Leigh v. Thomas, 2 Vcs. 313. crees, 85. It seems, however, upon 

(e) Although in this case one in- more recent authorities, that a single 
cumbrancer cannot sue without mak- bond creditor cannot have any decree 
ing the rest parties, yet it has been at all against the realestate. YtdeBcd- 



330 

In what cases 
one may sue on 
behalf of him- 
self and others. 


Creditors under 
a trust deed. 

Joint and sepa- 
rate creditors. 


In suits to 
marshall assets. 


Of necessary Parties to a Suit : 

to the case of creditors under a trust deed for payment of deots^ 
a few of whom have been permitted to sue on behalf of them- 
selves and the other creditors named in the deed, for the 
execution of the trusts, although one creditor could not, in 
that case, have sued for his single demand without bringing 
the other creditors before the Court {f ). 

Upon the same principle, where the trust fund was to be 
distributed amongst the joint and separate creditors of a firm, 
a bill of this description was permitted by one creditor only, 
on behalf of himself and the other joint and separate creditors, 
although it was objected, that one at least of each class ought 
to have been brought before the Court (g). 

It is to be observed, that in suits for marshalling assets, 
simple-contract creditors must be joined as plaintiffs, as well 
as creditors by specialty ; for upon a bill by specialty creditors 
only, the decree would be merely for the payment of the debts 
out of the personal estate, and if that should not prove suf- 
ficient for the purpose, for the sale and application of the real 
estate. The right to call for such an arrangement of the 
property as will throw those who have debts payable out of 
both descriptions of estate upon the real estate, in order that 
the personalty may be left clear for those whose demands are only 
payable out of the personal estate, belongs to the simple-con- 
tract creditors, who have an equity either to compel the payment 
of the specialty debts out of the real estate, or else to stand in 
the place of the specialty creditors, as against the real estate, 
for so much of the personal estate as they shall exhaust. It 
is proper, therefore, in bills of this nature, to file them in the 
names of a specialty creditor and of a creditor by siniple con- 

ford V. Taelgh, 2 Dick. 707 ; Johnson fraudulent conveyance, the Court 
V. Compton, 4 Sim. 47. On a bill by will only give relief as to a moiety ; 
a judgment creditor, not on behalf of although it is otherwise where there 
himself and others, against the heir of are more creditors than one. Higgins 
the conusor, the Court will only direct v. York Huildings Comp., 2 Aik. 107. 
a sale of the moiety. Stileman v. Where a bill has been filed by a single 
Andrews, 2 Atk. 477.(308.610; Amb. bond creditor to establish his claim 
1 3, S. C. ; Rowe V, Bant, 1 Dick, against the real estate of his deceased 
150; Burroughs v, Elton, 11 Ves. debtor, the Court has permitted it to 
33 ; OXJorman v. Comyn, 2 Sch. Sc be amended by making it a bill “ on 
Lcf. 150. It is otherwise where there behalf of himself and of the other spe- 
are more judgment creditors than one. cialty creditors.” Johnson v. Comp- 
Burroughs V. Elton, supra. So upon ton, ubi supra, 
a bill hy a single judgment creditor (/) Corry r.Tiist, Lord Red. 136. 
against the conusor to set aside a (g) Weldv. Bonham, 28. &S. 91. 



Persons having concurrent Interests with the Plaintiff, 

tract, on behalf of themselves and of all others the specialty 
and simple-contract creditors. 

By analogy to the case of creditbrs, a legatee is permitted to 
sue on behalf of himself and the other legatees, because, as he 
might sue for his own legacy only, a suit by one on behalf of 
all the legatees, has the same tendency to prevent inconve- 
nience and expense, as a suit by one creditor on behalf of all 
creditors of the same fund (n)l For the same reason, where it 
has been sought to apply personal estate amongst next of kin, 
or amongst persons claiming as legatees under a general de- 
scription, and it may be uncertain who are the persons an- 
swering that description, bills have been admitted by one claim- 
ant on behalf of himself and of others equally interested (p). 

But the right of a few to represent the whole is by no 
means confined to the instances of creditors and legatees ( j?) ; 
and the necessity of the case has induced the Court, especially 
of late years, frequently to depart from the general rule, in 
cases where a strict adherence to it would probably amount to 
a denial of justice, and to allow a few persons to suo on be- 
half of great numbers having the same interest (q) ; thus part 
of the proprietors of a trading undertaking, where the shares 
had been split or divided into 800 , wore permitted to maintain 
a suit on behalf of themselves and others, for an account against 
some of their co-partners, without bringing the whole before 
the Court (r), because “ it would have been impracticable to 
make them all parties by name, and there would be continual 
abatement by death and otherwise, and no coming at justice, if 
they were to bo made parties and so where all the inhabitants 
of a parish had rights of common under a tnist, a suit by one 
on behalf of himself and the other inhabitants was admitted (5); 
and one owner of lands in a township has been permitted to 
sue on behalf of himself and the others to establish a contri- 
butory modus for all the lands there (t). Upon the same prin- 
ciple a bill was allowed by the captain of a privateer on behalf 


(n) Lord Red. 136. 

( 0 ) Ibid. 138. 

(p) See 6 Ves. 779. 

(q) I.ord Red. 138. 

(r) Chancey v. May, Free. Ch. 
593. 

(5) Blackham r. The VV arden and 


Society of Sutton Coldfield, 1 Ch. Ca. 
269. It has been doubted whether 
the Attorney-general ought not to 
have been a party to that suit. Vide 
Lord Red. 137. 

(t) Chaytor r. Trinity College, 3 
Anst. 841. 
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of himself and of all other the mariners and persons who had 
signed certain articles of agreement with the owners, for an 
account and distribution of the prizes made by the ship (U). 
And in Lloyd v. Loanng {x\ Lord Eldon held, that some of 
the members of a lodge of freemasons, or of one of the inns of 
court, or of any other numerous body of persons, might sus- 
tain a suit on behalf of themselves and the others for the 
delivery up of a chattel in which they were all interested. 

In Cockbum v. Thompson (y), which was the case of a bill 
filed by several persons on behalf of themselves and of all 
other proprietors of the Philanthropic Annuity Institution, 
&c., being an institution formed for the purchase of annuities 
for lives with the money subscribed, and providing that the 
number of members should not be increased above 50,000, a 
plea that a great number of persons, whose names were stated, 
were proprietors of the institution and ought to be parties to 
the suit, was overruled. In giving his judgment upon that 
case. Lord Eldon observes, ** Lord Thurlow determined that 
the general principle requires a residuary legatee to bring 
before the Court all persons interested in the residue ; but 
that admits of exception where it is not necessary or conve- 
nient that all should be before the Court, as in Chancey v. 
May (z), and the case of the Waterworks Company (a). If 
a residue had been left equally among all the individual mem- 
bers of those societies, upon the same ground of impractica- 
bility and inconvenience, it would be competent to some of 
them to file a bill on behalf of themselves and the others, 
though suing as residuary legatees. There are various other 
cases ; a bill filed by a lord of a manor against some of his 
tenants, or vice versd by tenants on behalf of themselves and 
the others, to establish some right, as a bill with regard to 
suit to a mill (5) ; a bill against parishioners for tithes, or 
by some parishioners, to establish a modus ; another class of 
cases is that of persons who, though not a corporation, have 

(u) Good V. Blewitt, 13 Ves.397. (y) 16Vcs. 321. 

In that cas^ the bill was originally (z) Free. Ch. 692. 

filed by the captain in his own right, (a) City of London v. Richmond, 

but was allowed to be amended by 2 Vern. 421. 

introducing the words, ** on behalf of (6) Adair v. New River Company, 

himself,” &c. 11 Ves. 444. 

(x) 6 Ves. T73. 
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Persons having concurrent Interests with the Plaintiff. 

the appearance of it ; assurance societies, each being an in- In cnsw 
surer of the others, as though it is settled by the Act of Par- blBhalTof^him” 
liament (c), that no persons beyond a certain number shall s elf and others,^ 
insure as a company, any number of persons may associate 
for the insurance of each other, all in effect participating as a 
partnership, {t is evident, that if occasion should arise to 
resort here for an account, as it would be impossible to bring 
all persons interested, the suit must be against some being 
proprietors and accountable parties, instituted by some on be- 
half of all. This course was taken in the case of the Widows 
Charity y by Lord Thurlow ({f), upon which I observed in the 
late case of the Bakers^ Company. The former arose upon an 
association of widows contributing to a fund to pay them 
annuities. When this fund proved insufficient, every sub- 
scriber who had not been a member long enough to become an 
annuitant, and the representatives of those who were dead, had 
an interest to state her title in order to recover her money ; 
but that difficulty was overcome upon this principle, that it 
was better to go as far as possible towards justice than to 
deny it altogether. So as to partnerships, the Court will 
settle the account between those parties who are before it, and 
do all possible justice. The principle being founded in con- 
venience, a departure from it has been said to be justifiable, 
where necessary, and in all these cases the Court has not 
hesitated to depart from it, with the view, by original and sub- 
sequent arrangement, to do all that can be done for the pur- 
poses of justice, rather than hold that no justice shall subsist 
among persons who may have entered into those contracts.” 

The practice adopted by the Court of permitting one or Exceptions to 
more persons to represent in a suit all who have similar inte- 
rests, has been frequently recognized and acted upon in a 
variety of instances ; but it is not to be considered as a gene- 
ral principle, that this course may be acted upon in all cases 
within the inconvenience which the adoption of this practice plaintiff, and 
has been intended to avoid. Where a bill was filed by five those for whom 
persons, on behalf of themselves and the other shareholders assignees 
in a joint stock association, not established by Act of Parlia- of shares, 
ment, who had by deed assigned their shares to the plaintiffs, 

(c) Stat. 6 Geo. I, c. 18 s. 12. (d) Pearce v. Piper, 17 Ves. 1-15. 
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Of necessary Parties to a Suit : 

and constituted the plaintiffs their attomies to institute suits, 
&c,f in order to give effect to their claim, but upon trust for 
themselves. Sir J. Leach allowed a demurrer, because the 
assignors were not parties, although it was stated in the bill 

that they were very numerous, and that naming them as par- 
ties on the record would, in all probability, render it impossible 
for the plaintiffs to obtain a decree in the cause (e). 

It is to be observed, likewise, that in order to enable a 
plaintiff to sue on behalf of himself and others who stand in 
the same relation with him to the subject of the suit, it must 
appear that the relief sought by him is beneficial to those whom 
he undertakes to represent, as in the case of Gray v. Chap^ 
lin (/) , where the object was to prevent the trustees under a 
Canal Act, from committing a breach of trust; and in Affor- 
ney- General v. Heelis{g)y where the object was to avoid the 
payment of a rate, in which it was held that every person 
assessed had one common interest ; but where it does not 
appear that all the persons intended to be represented are 
necessarily interested in obtaining the relief sought, such a 
suit cannot be maintained; thus it seems that one partner 
cannot file a bill on behalf of himself and other partners for a 
dissolution of the partnership ; and so a shareholder in a joint 
stock company cannot file a bill on behalf of himself and others 
of the shareholders, to put an end to the concern (A). Upon 
the same ground, where a plaintiff, being one of the subscribers 
to a loan of money to a foreign state, filed a bill on behalf of 
himself and all other subscribers to that loan, to rescind the 
contracts of subscription, and to have the subscription monies 
returned, Lord Eldon held, that the plaintiff was not entitled 
in that case to represent all the other subscribers, because it 
did not necessarily follow that every subscriber should, like 
him, wish to retire from the speculation, and every indi- 
vidual must, in that respect, judge for himself (i). And upon 

(e) Blain. v. Agar, 1 Sim. 37. tififs had each a separate right to sue, 

(/) 2 S. & S. 207. and Lord Eldou also held, that as 

(g) 2 S. & S. 77. the plainlifTs could not support their 

(h) Van Sandauv. Moore, 1 Kuss. bill, suing on behalf of themselves 

465. and others having similar rights, they 

(i) Jones v. Del llio, 1 Turn, could not, having three distinct de- 
ll. 297 ; in which case the plain- mands, file one bill. 



Persons having concurrent Interests with the Plaintiff, 

the same principle, one of the inhabitants of a district, who 
claimed a right to be served with water by a public company, 
cannot file a bill on behalf of himself and the other inhabitants, 
to compel that company to supply water to the district upon 
particular terms, because what might be reasonable with 
respect to one might not be so with regard to the others (It ) ; 
and in Beaumont v. Meredith (Z), where a friendly society, in 
the nature of a partnership, had been dissolved, and the funds 
divided amongst the members, but some of the members who 
were dissatisfied filed a bill on behalf of themselves and the 
others against the trustees, alleging that the partnership had 
not been legally dissolved, and praying that the trustees might 
replace the stock which had been sold out for the purpose of 
paying to the other members their shares of the funds, and 
made a motion that the defendants might pay into Court cer- 
tain sums admitted by their answer to be in their hands, but 
which were merely their shares of the trust funds to whicJi 
they had been found entitled upon the division; Lord Eldon 
refused to entertain the motion, on the ground that the plain- 
tififs had no right in such a case to sue on behalf of themselves 
and the others, but that they ought to bring all the others 
before the Court. Where, however, it is perfectly clear that 
the object of the suit is for the benefit of all the parties 
interested, a few may maintain a bill on behalf of them- 
selves and the others, even though the majority disapprove of 
the institution of the suit. Thus where an act complained 
of was necessarily injurious to the common right, Sir J. Leach 
suffered a few of a large number of persons to maintain a suit 
on behalf of themselves and the others for relief against it, 
although the majority approved the act, and disapproved of the 
institution of the suit(m). Upon the same principle, in 
Small v. Attwood (w), a few shareholders of a joint stock com- 
pany were permitted to maintain a suit on behalf of themselves 
and other shareholders, for the purpose of rescinding a contract 
it being manifest from the evidence that it was for the benefit 
of all the shareholders that the contract should be rescinded. 

It is to be observed, that in all cases where one or a few 
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(fc) Weale v. West Middlesex (m) Bromley v. Smith, 1 Sim. 8. 

AVaterworks, I J. & W. 370. (n) 1 Young, 407# 

(0 3 V. jc B. 181. 
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Of necessary Parties to a Suit: 

individuals of a large number, institute a suit on behalf of 
themselves and the others, they must so describe themselves 
in the bill, otherwise a demurrer or plea for want of parties 
will lie. Thus, where a part of a ship’s crew appointed two 
of their number to be agents, and a bill was filed by such 
agents in their own name, and not on behalf of themselves and 
others, a demurrer was allowed for not having made the whole 
crew parties (o) ; and where a bill was filed by three partners 
in a numerous trading company against the members of the 
committee for managing the trading concerns of the com- 
pany, it was dismissed, because it was not filed by the plain- 
tiffs on behalf of themselves and the other partners not 
members of the committee” (p) ; and so where certain persons 
describing themselves as the trustees for a numerous company, 
filed a bill for the specific performance of an agreement entered 
into by themselves, as trusteesTor the company, and the defen- 
dants demurred to the bill, the demurrer was allowed, because 
although it was not practicable to make all the members par- 
ties, the bill ought to have been filed by some of them on be- 
half of themselves and others, and it did not appear by the 
bill that the plaintiffs were even members of the society (y). 
In Hales v. PomfreHf)^ Lord Chief Baron Richards said, 
that a bill alleged to be exhibited by some of the owners and 
occupiers, and not by all the owners and occupiers of lands 
within the parish, was incorrectly framed (s ) ; and that pro- 
perly a bill to establish a modus should be brought by owners 
aiid occupiers, on behalf of themselves and of all other owners 
and occupiers of lands within the parish, and that the Ordinary 
should be a party. 

It is to be observed, that the Court will sometimes allow 
a bill, which has originally been filed by one individual of a 
numerous class in his, own right, to stand over at the hear- 
ing, in order to be amended by the introduction of the 
words, “ on behalf of himself,” &c. ; thus in Lloyd' v. 
Loaring (f), where a demurrer was allowed because the 
parties affected to sue in a corporate capacity, leave was 

(<v') Leigh V. Thomas, 2 Yes. 312. (r) Danicll, Ex. Hep. 142. 

(p) Baldwin i*. Lawrence, 2 S, 5c (s) Vide ncc. VVoolaston r. Wright, 

S. 18. 3 Anst. 801. 

(q) Douglas V. Horsfall, 2 S.& S. (t) 6 Yes. 773. 

184 
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Penons immediately interested in resisting^ 4 c. 

given to amend, by making them sue in their individual 
rights, as members of a copartnership, on behalf of themselves themselves and 
and the others ; and so in a subsequent case of an information ^eis^ 
and bill, where the information was expressed to be at the 
relation of the relators named, on behalf of themselves and 
all the other parishioners of a certain parish, and the bill 
was only by those persons themselves, without the addi- 
tional words, so that in the suit, considered as instituted by 
a bill, all parties necessary to be bound were not before the 
Court, Lord Eldon said, that even at the hearing he should 
give leave to amend, with reference to this point, what was 
evidently a mere slip (or). 


Sect. II. 

0/ necessary Parties to a Suity in respect of their interest 
in resisting the Demands of the Plaintiff, 

A PERSON may be affected by the demands of the plain- in what manner 

tiff in a suit, either immediately or consequentially. Where a defendant may 
, f . ^ be interested in 

an individual is m the actual enjoyment of the subject- resisting the 
matter, or has an interest in it, either in possession or ex- 5'*^^”**^^* 
pectancy, which is likely either to be defeated or diminished 
by the plaintiff’s claims, in such cases he has an immediate immediately, 
interest in resisting the demand, and all persons who have 
such immediate interests are necessary parties to the suit; 
but there may be other persons who, though not immediately Consequen- 
interested in resisting the plaintiff's demands, are yet liable to 
be affected by them consequentially y because, the success 
of the plaintiff against the defendants who are immediately 
interested, may give those defendants a right to proceed 
against them, for the purpose of compelling them to make 
compensation, either in the whole or in part, for the loss 
sustained. These persons, therefore, as being consequentially 
liable to be affected by the suit, are also necessary par- 
ties to it; and the defendant against whom the immediate 
claim is made, may insist upon their being brought before the 

(«) Attorney-gen. V. Newcombe, Blewitt, ufri supra, p. 332 ; Johnson 
14 Ves. 1. Vide etiam, Good v. v. Compton, supra, p. 339, n. 

VOL. I. Z 



Of necessary Parties to a Suit : 

Of the manner Court in the first instance, in order that the relief which he 
m which • , , . , . 1 

defendants may entitled to against them, in the event of the plaintiff s 

be interested, success, may be awarded to him by the same decree, and a 
multiplicity of suits thereby avoided. The question, there- 
fore, of who are necessary parties to a suit in respect to their 
interest in resisting the plaintiff’s demands, resolves itself into 
two ; namely, Who are necessary parties, first, in respect of 
their immediate interest ? and secondly^ in respect of their 
consequential interest ? 

I shall first proceed to consider who arc necessary parties 
interests. ^ ^ suit, in respect of their immediate interest in re- 
sisting the plaintiff’s demand. And here it is to be observed, 
that where parties are spoken of as having an interest in the 
question, it is not intended to confine the definition to those 
only who are beneficially interested, but it is (o be considered 
as extending to all persons who have any estate, either legal or 
equitable, in the subject-matter, whether such estate be bene- 
ficial to themselves or not. 

Trustees, &c. Under this definition are included all persons who fill the 
character of trustees of the property in dispute. But the rule 
is subject to exception, where the party is in the situa- 
Wherc no tion of a mere naked trustee, without any estate vested in 

in^them*! him, in which case he need not, in general, be made a 

party. Thus a broker or agent signing a contract in his own 
name for the purchase or sale of property, is not con- 
sidered a necessary party to a bill for a specific performance 
of such contract against his principal (a). And so, where a 
person having no interest in the matter joins with another who 
has, in a contract for sale, as where a man having gone through 
a fictitious ceremony of marriage with a woman, joins with 
her as her husband in an agreement to sell her property, he is 
not a necessary party to a suit to enforce the contract (6). 

Having estates. In all cases, however, in which any estate is vested in an 
individual filling the character of trustee, or if he has no estate, 
where the circumstances are such, that in the event of the plain- 
tiff succeeding in his suit, the defendant may have a demand 
over against him, he is a necessary party. Thus in Jones v. 


Tfustees, &c. 


Where no 
estate is vested 
in them. 


Having estates. 


(o) Kingsley r. Young, Coop. Tr. (b) Sturge v. Starr, 2 M. & K. 
PI. 42 ; Vide ante, p. 2*.)!. 195, 



Persons immediately interested in resisting, ^ 

Jones (b), where a plaintiff sought to set aside a lease on the 
ground of fraud, without bringing before the Court the trus- 
tees who were parties to the lease, aud to whom the fraud 
was imputed, the objection for want of parties was allowed, 
because, if the plaintiff prevailed, the defendant might have 
a remedy over against the trustees. Upon the same prin- 
ciple, where the trustees of real estates had conveyed them 
over to purchasers, it was determined, that on a bill by the 
cestui qui trusts against the purchasers to set aside the con- 
veyance, the trustees were necessary parties (c). 

A trustee, however, who is named in a will, but has never 
acted, and has released all his interest to his co-trustee, ought 
not to be made a party to a bill to set {iside the will on the 
ground of fraud {d). 

Wliere a trustee has assigned his interest in tlie trust-estate 
to another, it is necessary to have, not only the trustee who 
has assigned, hut the assignee before the Court ; thus, where 
a bill was filed by an annuitant to recover the arrear of his 
annuity, against the heir of the person in whom the estate, 
out of which the annuity was payable, was vested ; and it 
appeared that the heir had assigned his interest in the estate 
to another, who was a mortgagee of the estate, and had paid 
the annuity down to a certain period, and had then stopped ; 
it was held that the plaintiff ought to have made the assignee 
a party ; by which means she would liave gotten the mortgage 
deeds, and the Court would then have decreed the assignee to 
have paid the annuity, and the assignor to stand as a security 
for having broken the trust (e). 

Tf there be more trustees than one, they must all be parties 
if amenable to the process of the Court (/). 1 1 seems, however, 
that in some cases where they are merely accounting parties, 
one may be sued for an account of his own receipts and pay- 
ments, without bringing the others before the Court (//). 
Thus, where a hill was filed against the representative of one 
of several trustees who were dead, for an account of the re- 
ceipts and payments of his testator, who alone managed the 

(fc) 3Atk. 110 . (c)Ilui,tv.DcnTiet,2Bfo.C.C.225. 

U) Harrison v. Pryn, Barnard : 324. (/) Vin. Ab. Party, B. CM. 

(d) Richardson v. Hulbeit, 1 Anst. (g) Lady Sclyard v. The Executors 

of Harris, 1 Eq. Ca. Ab. 71. 
z 2 
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trust, without bringing the representatives of the other trustees 
before the Court, and an objection was taken on that ground, 
the objection was over-ruled, because the plaintiff insisted 
only upon having an account of the receipts and disburse- 
ments of the trustee, whose representative was before the 
Court, and not of any joint receipts or transactions by him 
with the other trustees. And so, where a bill was filed by a 
creditor against the representatives of B. & C. as two trustees 
of estates conveyed in trust to pay debts, for an account of 
the produce of the sales and payment of their debts, and the 
representatives of B. alleged by their answer, that not only 
C. but D. also were trustees, and that D. had acted in the 
trust, although they did not know whether he had received any 
of the produce. Lord Kenyon, M. R., and afterwards Lord 
Arden M. R., held D. to be an unnecessary party. The 
reporter of this case adds a query, because at the bar the gene- 
ral opinion was that D.*s representatives ought to have been 
parties, nor could one creditor suing, waive, on behalf of absent 
parties in joint interest with himself, the benefit or possible 
benefit of any part of the trust fund (A). This query seems 
to be in accordance with the principles laid down in Wil- 
liams V. Williams {i). There is no doubt, however, that 
where a bill is against trustees guilty of a breach of trust, the 
representatives of all those trustees who were implicated in the 
breach of trust, must be parties, because, in the case of a de- 
cree against any of them, they may have a right to call upon 
the others to contribute. 

The rule which requires the trustees of property in litigation 
to be brought before the Court, requires the presence of the 
committees of the estates of idiots and lunatics in a suit against 
the idiots or lunatics committed to their care (^) ; because, 
by the grant to them of the estates of such idiots or lunatics, 
they are constituted the trustees of such estates. Upon the 
same ground, the assignees of bankrupts or insolvents are ne- 
cessary parties to suits relating to the property ot such bank- 
rupts or insolvents. 

For the same reason, wherever a demand is sought to be 

(h) Routh V. Kinder, 3 Swan. (i) 9 Mod. 299. 

144 n ; from Lord Colchester’s MSS. (Ic) Lord Rad 24 ; ante/ p. 219. 



Person* immediately interested in resisting^ ^c. 


341 


satisfied out of the personal estate of a person deceased, it is Personal Re- 
necessary to make the personal representative a party to the 
suit. Thus, although, as we have seen, a creditor or legatee in demandi 
may bring a bill against a debtor to the testator’s estate upon personal 

the ground of collusion between him and the executor (/), yet 
in all cases of this description, the personal representative must 
be before the Court. And so, where to a bill for an account of in suits by 
the estate of a person deceased, and to have the same applied creditors, 
to satisfy a debt alleged to be due from him to the plaintiff, 
the defendants pleaded that they were not executors or admi- 
nistrators of the party whose estate was sought to be charged, 
nor so stated by the bill, and demurred, for that the execu- 
tors or administrators were the proper parties to contest the 
debt, who might probably prove that it had been dis* 
charged, the Court allowed both the plea and demurrer, but 
gave the plaintiff leave to amend his bill as he might be 
advised (m). 

Upon the same principle, the specific legatee of a term gpe. 

suing for the term, must make the executor a party , even though cific legatees. 

it is alleged in the bill that the executor had assented to the Secus where 

bequest («). Where, however, a bill was filed by the rever- seeks to set 

sioner against the legatee of a term, praying that the lease as‘‘le a lease 

might be decltired void, and the defendant insisted, that if the 

lease was set aside, the plaintiff ought to repay the money 

expended by the testator in the improvement of the premises, 

the executor of the testator, who had assented to the bequest, 

was not considered a necessary party to the suit (o'). And Where executor 

where an executor had been outlawed, and a witness proved 

that he had inquired after but could not find him, it was 

thought to be a full answer to the objection, that he >vas not 

a party to a suit which had been instituted by a creditor of 

the deceased testator against the residuary legatee f/p). 

The rule which requires the executor to be before the Court Executor </m- 
in all cases relating to the personal estate of a testator, ex- mmore 

(l) Attorney-general v. Wynne, (n) Moor v, Blagrave, 2 Ch. Ca. 

Mos. 126 ; ride ante, p. 293. 277. 

(m) Griffith v. Bateman, Rep. t. (a) Malpas v. Ackland, 3 Russ. 

Finch, 334, vide acc, Kumney v. 273. 

Mead, ibid. 303 ; Attorney-general v. <p) Heath i>. Percival, 1 P. Wms. 

Twisden, ibid. 336. 683. 
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^ewntativ^ ^ executor durante minore tetate, even though the 

- » actual executor has attained twenty-one, and has obtained 

after probate thereon : thus, where there has been an executor du^ 
executor has . 

attained twenty- f'unte minore estate of the daughter of a testator, and after 
one, and proved, the daughter attained twenty-one a bill was brought against 
her without making the executor durante minore estate a 

party, although it was insisted that the daughter, being of 
full age , was complete executrix ah initio^ and had the whole 
right of representation in her ; yet it was held, that the repre- 
sentative durante minore estate was a necessary party, and 
that for want of him the cause must stand over {q). 

It is to be observed, however, that if in the last case the 
daughter had received all the testator’s personal estate from 
the hands of the executor durante minore estate^ upon an 
account between them, the objection for want of parties would 
have been overruled. 

The personal representative required, is one resident in 
be one appointed where a testator appointed persons residing in 

in England. India and Scotland his executors, and the will was not 
proved in England, but the plaintiff, a creditor, filed a bill 
against the agent of the executors, to whom money had been 
remitted, praying an account and payment of the money to 
the Accountant-general for security, a demurrer, because 
no personal representative of the testator resident within the 
jurisdiction of the Court was a party, was allowed (r). 
abroad^ comfr 1® 1^® observed, however, that where an executor who 

to EngS!"^ proved a will in India, afterwards comes to England, and 
a suit is brought against him for an account of his receipts in 
India, it is not necessary that there should be before the Court 
a personal representative, appointed in this country ; and 
where A., one of the executors of B., who died in India, 
provqd the will there, and, having possessed assets in India, 
died in that country, upon which his widow, who was his 
executrix, proved his will in India, and thereby became the 
representative, not only of A., but of the original testator, B. 
upon the widow coming to this country, she was made a 
party to a suit for the administration of the estate of B., and 

(</> (JlasR I'.Oxcnliam, 2 Atk.121 . vide eiiam Logan v, Fairlie, 2 S. & S. 
(r) Lowe r. Failic, 2 Mad. 101 ; 2BI. 
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on an objection being taken that a personal representative of 
B. appointed by the Ecclesiastical Court here ought also to 
be a party, the objection was overruled («). 

It seems, that where an administration is disputed in the 
Ecclesiastical Court, the Court of Chancery will entertain a 
suit for a receiver to protect the property till the question 
in the Ecclesiastical Court is decided, although an admi- 
nistration pendente lite might be obtained in the Ecclesias- 
tical Court (t). In such cases the rule requiring a repre- 
sentative to be before the Court, must be dispensed with, there 
being no person sustaining that character in existence. And 
where a party entitled to administer refuses to take out admi- 
nistration himself, and prevents any one else front doing so, 
he will not be allowed to object to a suit being proceeded with, 
because a personal representative is not before the Court. Thus 
in D*aranda v. Whiltingham{u), where the heir of an obligor 
demurred to a bill by the obligee because the administrator of tlto 
obligor was not a party, the demurrer was overruled, because 
it appeared that he would not administer himself, and had op- 
posed the plaintiff in taking out administration as the principal 
creditor ; and in a case where the person entitled by law to 
administration did not take it out, but acted as if she had, 
receiving and paying away the intestate’s property, an objec- 
tion for want of parties, on the ground that there was no admi- 
nistrator before the Court, was overruled (w). 

Where there are several executors or administrators, they 
must all be made parties, even though one of them be an in- 
fant (x) ; but this rule may be dispensed with, if any of them 
are not amenable to the process of the Court (y), or if they 
have stood out process to a sequestration ; and if an executor 
has not administered he need not be a party ( 2 ). Thus, where 
there were four executors, one of whom alone proved and 
acted, and a bill was brought against that one, and he In his 
answer confessed tliat he had alone proved the will and acted 

(s) Anderson v. Gaunter, 2 M, Sc (u) Mos. 84. 

K. 763. For the method of obtaining (w) Cleland v. Cleland, Free. Ch. 
limited or special administration where 64. 

the executor is abroad, vide ante, ( 1 ) Scurry v. Morse, 9 Mod. 89 ; 
p, 294. Oftey v. Jenny, 3 Ch. Rep. 92. 

(0 Atkinson v. Henshaw, 2 V. & (y) Cowslad ». Cely, Free, Ch. 83. 

B. 85 ; Ball t>. Oliver, ibid. 96. (f) Went. Off. Ex. 95. 
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Of necessary Parties to a Suit: 

in the executorship, and that the others never intermeddled 
therein, it was said to be good (a). In that case, however, if 
the executor who had proved had died, it would not have been 
sufficient to have brought his executor before the Court, because 
he would not have represented the original testator ; the other 
executors would still have had the right to prove, even though 
they had renounced probate (5). The record, therefore, would 
not have been complete without a new representative of the 
original testator. 

Wherever an executor has actually administered, ho must be 
made a party to a suit, although he has released and dis- 
claimed (c). But where a plaintiff filed a bill against one of 
two executors, and alleged in his bill that he knew not who 
was the other executor, and prayed that the defendant might 
discover who he was and where he lived, a demurrer for want 
of parties was overruled (d). And in the case before referred 
to, where one of two joint executors was abroad, an account 
was decreed of his own receipts and payments (e). 

The rule requiring all the personal representatives of a de- 
ceased person to be before the Court, requires that where 
some of them are dead, and a complete account is sought, 
the representatives of those who are deceased should be before 
the Court, unless the plaintiff waives the account of the estate 
of the deceased representative, which however he is not enti- 
tled to do, where a defendant is interested in having it taken, 
as where a legacy is sought to be raised against the real estate, 
in which case the heir is entitled to call for a complete ac- 
count of the personal estate, and to have it applied in ease of 
the inheritance (y*). 

If a bill is filed against a married woman, who is an execu- 
trix or administratrix, her husband must also be a party, un- 
less he (has abjured the realm (^). In Taylor v. Alleniji)^ 
however. Lord Hardwicke granted an injunction to restrain 
a wife, executrix, from getting in the assets, her husband 

(a) Brown V. Pitman, Gilb. Eq. R. («) Cowslad v. Cely, Free, in 
76 ; 16 Vin. Ab. tit. Parties, B. PI. Ch. 83. 

10. if) Williams v. Williams, 0 Mod. 

(h) Arnold v. Blencowe, 1 Cox.426. 299. 

(r) Smithly V!, IfimfeCMi, 1 Vern. 31. {g ) Lord Red. 30. 



345 


Perms immediately interested in resisting, ^c. 

being in the West Indies, and not amenable to the process of 
the Court, on the ground, that if she wasted the assets, or re- 
fused to pay, a creditor could have no remedy, inasmuch as 
her husband must be joined as a party to the suit against her. 

In Bunyan v. Mortimer (i), where a bill had been filed 
against a husband and wife, in respect of a demand against the 
wife as executrix, and the husband, who was a bankrupt, after 
haying appeared for himself and his wife, went abroad ; where- 
upon an attachment had been issued against him for want of an 
answer; upon a motion for leave to issue an attachment 
against the wife for not answering, the Vice-Chancellor, Sir 
J. Leach, said, that the proper course was, first to move that 
the wife may answer separately, and that notice of that motion 
must be given to the wife. 

In a case before Lord Thurlow, where a bill had been filed 
for an account of the te8tator*s estate, and it was objected 
that one of the executors was not a party ; he was ordered to 
be introduced into the decree then made, as a party, and de- 
creed to account before the Master, without putting off the 
cause to add parties (7). 

In Kilby v. Stanton (k), two executors were appointed, one 
proved and the other declined to act, an action was commenced 
by the acting executor against the debtor to the testator ; and 
the rule of law requiring all the executors to join, the action 
was brought in the name of both executors. On a bill filed 
by the debtor, he obtained the common injunction for want of 
an answer, which went of course against both the plaintiffs 
at law. The acting executor subsequently put in an answer, 
and on an affidavit that the other executor, who resided abroad, 
refused to act, or to put in any answer, the Court granted an 
order nisi to dissolve the injunction. 

It seems that where a power of sale is given, by a will, to As to the effect 

executors, and they renounce probate, they will not be con- executors re- 

, , ' . , . , . nouncing where 

sidered necessary parties to the suit ; thus, where a testator there is a power 

had devised that his executors should sell his land, and be pos- 

sessed of the money arising from the sale upon certain trusts 

(t) T^Iad. & Geld. 278. It is presumed that he appeared, and 

(J) Pitt V. Brewster, 1 Dick. 37. consented to this order. 

(ft) 2 Young & J.75. 
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mefttioned in his will, and made B. and G. his executors, who 
renounced ; whereupon administration, with the will annexed, 
was granted to one of the plaintiffs, upon a bill brought by 

the cestui qui trust of the purchase-money, under the will, 
against the heir to compel him to join in a sale of the lands ; 
it was objected that there wanted parties, in regal'd that the 
executors ought to have been made defendants, for notwith- 
standing they had renounced, yet the power of sale continued 
in them, and the objection was overruled, there being only a 
power and no estate devised to them (t). 

It should be noticed, that a query has been added to the 
decision upon this point by the reporter, and the doubt sug- 
gested appears to be justified by the opinion expressed both by 
Sir Edward Sugden and Mr. Preston, viz., that where a power 
is given to executors they may exercise it, although they 
renounce probate to the will (m). It is to be observed, how- 
ever, that in the case of Keates v. Burton (n), referred to by 
Sir Edward Sugden (which was a case of a power given by a 
testator to his trustees and executors, one of whom died, and 
the other renounced). Sir William Grant remarked, that the 
power is given to the executors, but they have not exercised 
it, and they have renounced the only character in which it 
was competent to them to exercise it” (o). 

It is right in this place to recal the attention of the reader 
to the rule which has been before noticed, that the executor 
or administrator of a deceased person, is the person constituted 
by law to represent the personal property of that person, and 
to answer all demands upon it ; and that, therefore, where the 
object of a suit is to charge such personal estate with a de- 
mand, it is sufficient to bring the executor or administrator 
before the Court (jp) ; thus it has been held, that in a bill to 
be relieved touching a lease for years, or other personal duty 
against executors, though the executors be executors in trust, 
yet it is not necessary to make the cestui qui trusts or the 
residuary legatees parties (^). And where a bill was filed by 


(1) Yates 1 ), Compton, 2 P. Wms. (o) Vide 1 Williams on Executors, 
308. 156. 

(»n) Sugden on Powers, 174, 4th (p) Lord Red. 135. 
ed. 2 Prest. on Abst., 264. \q) Anon. 1 Vern. 261 ; 1 Eq. Ca. 

(n) 14 Ves.434. Ab.73, PI. 13. 
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creditors against an executor without makings the residuary Persona) Re- 
legatee a party, Lord Loughborough, though he at first thought p*^”^*^*^^**, 
that the legatee ought to have been a party, eventually made 
the decree without him, observing that it was an anomalous 
case in a Court of Equity, where all parties who are interested 
are to be before the Court (r). And so where a bill was filed 
against an executor, to compel the transfer of a sum of stock 
belonging to his testatrix, and the executor, by his answer, 
stated that the residuary legatees claimed the stock, the ob- 
jection for want of parties was held to be untenable (s). 

In like manner, where a testator gave different legacies to Pecuniaty 
three, and they were to abate or increase according as the per- 
sonal estate fell short or exceeded ; in a bill against the exe- 
cutor by oiie legatee, the executor pleaded that the other 
legatees ought to be parties, because the account made with 
tlie plaintiff would not conclude them, and ho should be put to 
several accounts, and double proof and charge, the plea was 
overruled (0. It seems, however, that where a person has a Persons having 
s-pecijic lien upon the property in dispute, he must be brought 
before the Court ; and upon this ground it was held, that as the 
specific devisee of a mortgage could not bo bound by an account 
between the mortgagor and the representatives of tlie mort- 
gagee his testator, he must be a party to a bill to redeem by 
mortgagor ( 2 ^). And so where a husband had specifically 
disposed of his wife’s paraphernalia to other persons, on 
a bill by the wife against the executor for a delivery of 
them to her, the specific legatees were considered necessary 
parties (x). 

The assignees of a bankrupt or insolvent debtor are also, as Creditors of a 
has been before stated, the proper parties to represent the 
estates vested in them under the bankruptcy or insolvency, not necessary, 
and therefore, in all cases where claims are sought to be es- 
tablished against the estates of a bankrupt or an insolvent 
debtor, it is necessary to bring only the assignees before the 

(r) Lawson n. Barker, 1 Bro. 303; (u) Langley v. Earl of Oxford, 

Love V, Jacomby ibid. Amb. 17. Sed vide Mr. Serjeant 

(j) Brown v, Dowthwaite, I Mad. Hill's note of this case, in Mr. Blunt’s 
447 . edition of Ambler, Appendix C. 

(t) Haycock v. Haycock, 2 Ch. Ca. (x) Norlhcy v. Norihey, 2 Atk. 77. 

124. 
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Court, and the bankrupts or insolvents themselves, or their 
creditors, are unnecessary parties {y). Thus it has been held, 
that a bankrupt is not a necessary party to a bill of foreclosure 
against his assignees (z), and Sir John Leach, M. R., when 
he was Vice-Chancellor, allowed a demurrer, put in by a 
bankrupt who was made a party to a bill of foreclosure against 
his assignees, even though there had been no bargain and sale 
executed by the commissioners (a). It is to be observed, how- 
ever, that where fraud and collusion are charged between the 
bankrupt and his assignees, the bankrupt may be made a party, 
and he cannot demur, although relief be prayed against him. 
Thus, where a creditor, having obtained execution against the 
effects of his debtor, filed a bill against the debtor, against 
whom a commission of bankrupt had issued, and the persons 
claiming as assignees under the commission, charging that the 
commission was a contrivance to defeat the plaintiff’s execu- 
tion, and that the debtor having, by permission of the plaintiff, 
possessed part of the goods which had been taken in execution 
for the purpose of sale, instead of paying the produce to the 
plaintiff, had paid it to his assignees, a demurrer by the alleged 
bankrupt, because he had no interest and might be examined as 
a witness, was overruled (i^). 

Subject to the above exceptions, and to the rules hereafter 
referred to with regard to real estates, the rule is, that all 
cestui qui trusts are necessary parties to suits against their 
trustees, by which their rights are likely to be affected. 
Thus, on a bill for redemption, the defendant in his answer 
set forth that he was a trustee for A., it was objected to the 
plaintiff at the hearing, that the cestui qui trust should have 
been made a party, and because it was disclosed in the answer, 
and he might have amended, the bill was dismissed (c). And 
so in a bill against the heir of a mortgagee to redeem, the per- 
sonal representative must be a party, because he is the person 
entitled to the mortgage-money, and the heir is only a trustee 
of the legal estate for him. 

(y^ Collet V. Wollaston, 3 Bro. (a) Lloyd v. Lander, 6 Mad. 288. 
C.C.228. (b) King V. Martin, 2 Ves. J. 641, 

(s') Adams v. Holberte, Har. Ch. cited Lord Red. 132. 

P. 30 j Baiobridge v. Pinhorn, 1 (c) Whistler v, Wobb, Bunb. 53. 

Buck. 135. ' 
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In some cases, however, where the cestui qui trusts are very 
numerous, the necessity of bringing them all before the Court 
has been dispensed with. Thus, where upon abill brought against 
an assignee of a lease to compel him to pay the rent, and per- 
form the covenants, it appeared that the assignment was 
upon trust for such as should buy the shares, the whole being 
divided into 900 shares, and an objection was taken because 
the shareholders were not parties ; the objection was over- 
ruled, as the assignees by dividing the shares, had made it 
impracticable to have them all before the Court (rf). Upon 
the same ground, the trustees of real estates, for payment of 
debts or legacies, are considered sufficient to defend a suit, 
without bringing before the Court the creditors or legatees for 
whom they are trustees (c). 

This exception to the general rule will not, however, apply 
to cases where a mortgagee seeks to foreclose the equity of 
redemption of estates which are subject to such trusts ; 
thus, where the equity of redemption of an estate mortgaged 
in fee had been conveyed to trustees, upon trust, to sell and 
pay off incumbrances, and to divide the surplus amongst per- 
sons specified in the deed, it was held that the cestui qui 
trusts vrere necessary parties (/*), although his Honor appears 
to have been of opinion that a suit for a sale might have 
been maintained without them, as there was a declaration in 
the deed, that the receipt of the trustees should be a sufficient 
discharge to the purchaser, which his Honor considered as a 
declaration, that in case of a sale the presence of^the parties 
beneficially interested shall not be necessary ; and there ap- 
pears no doubt, that under such a deed, without a clause of 
that nature, the cestui qui trusts of the purchase-money must 
be parliies to a bill for the specific performance of a contract 
for the sale by the trustees (g). And in a case in the Court 
of Exchequer, where there was a devise to trustees to sell, 
and, after payment of debts and legacies, to divide the surplus 
amongst several persons, and a bill was filed by a person inte- 

(d) City of London, v. Richmond, (/) Vide eftam Osbourn v. Fal- 
2 Vern. 421. N, B, In that case the lows, 1 R. & M. 741. 
original lessee was considered a ne- (g) Calverley v, Phelp, Mad. fic 
cessary party. Geld. 231. 
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rested in the surplus, to have his share paid to him, it was 
held, that all the persons interested in the fund must be par- 
ties, although the estates had been sold before the bill was 
filed (A). It is, however, to be observed, that to a suit for 
the execution of a trust by or against those claiming the 
ultimate benefit of such trust, after the satisfaction of prior 
charges, it is not necessary to bring before the Court the 
persons claiming the benefit of such prior charges; and, 
therefore, to a bill for application of a surplus, after pay- 
ment of debts and legacies, or other incumbrances, the cre- 
ditors, legatees, or other incumbrancers, need not be -made 
parties. And persons having demands prior to the creation 
of such a trust, may enforce these demands against the 
trustees, without bringing before the Court the persons inte- 
rested under the trust, if the absolute disposition of the pro- 
perty is vested in the trustees. But if the trustees have no 
such power of disposition, as in the case of trustees to convey 
to certain uses, the persons claiming the benefit of the trust 
must also be parties. Persons having specific charges on the 
trust property are also necessary parties ; but this will not 
extend to a general trust for creditors or others, whose de- 
mands are not specified in the creation of the trust, as their 
number, as well as the difficulty of ascertaining who may 
answer a general description, might greatly embarrass a prior 
claim against a trust property (t). 

Where, however, the demands and names of the creditors, 
although not actually specified at the time of the creation of 
the trust, are subsequently ascertained by their signing a 
schedule to the conveyance, they will become necessary par- 
ties, thus where a plaintiff claiming an annuity charged upon 
an estate which had subsequently been demised to trustees for 
the benefit of such of the grantee s creditors as should execute 
the conveyance, filed a bill, against the grantor and the trus- 
tees, and one of the creditors who had executed the deed, and 
wdio had obtained a decree in an original suit, instituted by 
him on behalf of himself and all other the creditors under the 
trust-deed, praying an account of what was due to him, and 


(h) Faithful v. Hunt, 3 Anst.751. 


(t) Lord lied. 142. 
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that the priorities of himself and the other creditors might be 
ascertained, and that he might redeem the securities which 
were prior to his own, and have the benefit of the decree as to 
tliat part of his demand for which he should not be entitled 
to priority over the trust-deed ; it was held by the Vice- 
Chancellor, that all the creditors who had executed the trust- 
deed were necessary parties ; and that, as it was stated in the 
bill that several of the creditors had executed the deed, and 
only one was made a party, the defect appeared suificiently on 
the face of the bill to entitle the defendant to take advantage 
of it by demurrer (A). 

Where the money secured by a mortgage is subject to a 
trust, a mortgagor, or any person claiming under him, seeking 
to redeem the mortgage, must make all persons claiming an 
interest in tlie jnortgage money parties to the suit. Thus, 
where it appeared that the parties gainst whom the redemp- 
tion was prayed wereHrustees for a woman and her children, the 
Lord Chief Baron held, tliat the cestui qui trusts were necessary 
parties to the suit ; although under the peculiar circumstances 
of the case, and to avoid delay and expense, he recommended 
that a petition should be presented on tlieir behalf, praying tliat 
their interests might be protected, and directed the cause to 
stand over for that purpose (/). And in general it may be laid 
down as a rule, that there can bo no foreclosure nor redemption 
unless all the parties entitled to the mortgage money are before 
the Court (m). Therefore, w here a mortgagee had assigned tlie 
mortgage upon certain trusts for the benefit of his family, the 
mortgagee, the trustees, and the cestui qui trustSy were con- 
sidered necessary parties to a bill to redeem (n). And so where 
a mortgage term had been bequeatlied to trustees, upon trust, to 
sell and apply the produce among the testator’s twelve children 
and a grandchild nominatim ; it was held, that all the cestui qui 
trusts y interested in the produce of the term, were necessary 
parties, although they were numerous, and the property small, 


(k) Newton v, Karl of Egmont, 
4 Sim. .571 ; vide etiam 6 Sim. 130, 
S. C., S.P. 

(/) Drew V, Harman, 5 Price 319. 


(m) Palmer v. Karl of Carlisle, I 
S.&S. 423. 

(«) Wetherell v. Collins, 3 Mad. 
255. 
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and although the trustees had power to give a discharge to 
purchasers (o). 

But where a mortgagee, who has a plain redeemable inte- 
rest, makes several conveyances upon trust, in order to entangle 
the affair, and to render it difficult for a mortgagor, or his 
representatives, to redeem, there it is not necessary that the 
plaintiff should trace out all the persons who have an interest in 
such trust i to make them parties : the persons having the legal 
estate, however, must be before the Court, and where a mort- 
gagee in fee has made an absolute conveyance with several 
limitations and remainders over, the decree cannot be complete 
without bringing before the Court, at least the first tenant in 
tail, and those having intermediate estates (jt). It seems that 
where a mortgage is forfeited, and the mortgagee exercises 
the legal rights he has acquired by disposing of, or encumbering 
the estate, and the mortgagor comes for the redemption, which a 
Court of Equity gives him, it must be upon the terms of in- 
demnifying the mortgagee from all costs arising out of his 
legal acts ; upon this principle. Sir John Leach, in the case of 
Wetherell v. Collins, above referred to, ordered the mortgagor 
to pay the costs of the trustees, and cestui qui trust, who 
were necessarily brought before the Court in consequence of 
the assignment of the mortgagee. 

It seems formerly to have been considered necessary, that 
a mortgagee, who had assigned his mortgage, should be made 
a party to a bill of redemption (q), but the law upon the point 
appears now to be otherwise ; and it has been determined, that 
where there has been an assignment, even though it was made 
without the previous authority of the mortgagor, or his declara- 
tion, that so much is due, the assignee is the only necessary 
party (r) ; for whatsoever the assignbe pays without the inter- 
vention of the mortgagor, he can claim nothing under the 
assignment but what is actually duo between the mortgagor 
and mortgagee (s). Where a mortgagor is a party to an as- 
signment of a mortgage by the mortgagee, then it is in fact a 

(o) Osbourn v. Fallows, 1 R. & M. Ab. 591, FI. 3. 

741. (r) Chambers v. Goldwin, 9 Yes. 

(p) Yates V. Hambly, 2 Atk. 238. 269. 

(f ) Anon, in the Duchy, 2 Ex Ca. (s) Ibid. 265. 
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new mortgage between the mortgagor and the assignee, and 
of coui*se tlie original inortgagee is not a necessary party to a 
bill, to redeem a mortgagor, however, cannot be bound by any 
transaction which may take place between a inortgagee and 
his assignee without his privity ; if therefore, the mortgagee, 
before assignment, has been in possession, and has received 
more on account of the rents and proiits than the principal and 
interest due upon the mortgage, and a bill is filed by the mort- 
gagor against the assignee to have an account of the overplus, 
he may make the mortgagee a party to the bill, because he is 
clearly accountable for the sui*plus rents and profits received by 
himself. But upon the principles laid down by Lord Eldon, in 
the preceding case (/), it would seem, that even in that case the 
assignee only would be siiilicicnt, because, having contracted to 
stand in the place of the original mortgagee, he has rendered 
himself liable to have the account taken from beginning to end, 
and must bo answerable for the result. From the same case it 
appears, that although there may have been twenty mesne as- 
signments, the person to whom the last has been made is the 
only necessary party to the redemption (w). 

Where, however, there are several derivative mortgages, if 
the mortgagor seeks to redeem the first, he must make all 
the subsequent mortgagees parties, because they are all inte- 
rested in the account (x). 

The rule which I'equires that all cestui qui trusts should be 
before the Court in suits relating to trust property, applies to 
resulting trusts as well as others. Thus, where there is a 
grant or devise of a real estate, either by deed or will, and 
the whole equitable interest is not thereby granted or devised, 
there will be a resulting trust for the grantor or his heir ; and 
in such case it will be necessary, in a suit relating to that 
estate, to bring the grantor or his heir before the Court. 

Upon this principle it has been held, that in cases of chari- 
ties, where a private founder has appointed no visitor, his heir- 
at-law is considered a necessary party to an information for the 
regulation of the charity, because in such case the heir-at-law 

(t) Chambers v. Goldwin, 9 Ves. (i) Hobart v. Abbot, 2 P. Wins. 
2C8, 209. Oi:i, ante, p. 287. 

(it) Ibid. 
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of a private founder is considered as the visitor. But in 
a case of this description, the Court refused to dismiss the in- 
formation because of his absence, and directed an inquiiy for 
him to he made by the master (y) ; and so in the case of a cha- 
rity, wherever it is doubtful whether the lieir is disinherited or 
not, he must be a party (2). 

Wherever a real estate is to be recovered, or a right is sought 
to be established, or a charge raised against real estate, it is 
necessary that the peiaon or persons entitled to the inheri- 
tance, should be before the Court. Upon this principle it is, 
that in a bill by a specialty creditor, to obtain payment of his 
demand out of the real estate of his debtor, the heir, as well 
as the executor, is a necessary party. Where, however, the 
arrears of an annuity, charged upon real estates, are sought to 
be recovered, if the arrears are such only as w^ere due in the 
lifetime of the ancestor, it will be suificient to make his perso- 
nal representative a party, but for any arrears after his death, 
the heir must be a party (a). 

The same rule applies to all cases where the jurisdiction is 
drawn from the Courts of Common Law, in order to establish 
a right against a person having a limited estate in land 
or other hereditaments ; and it is in such cases always held 
necessary to have the owner of the inheritance before the 
Court. Thus, where a bill was filed to establish a custom 
whereby the owners and occupiers of certain lands were ob- 
liged to keep a bull and a boar for the use of the inhabitants 
of the parish, it was held that a custom which binds the 
inheritance of lands can never be established in a Court 
of Equity unless the owners of the inheritance are parties, 
and that the master and fellows of Queen’s College, who were 
the owners, ought to have been there (i). And so, whore 
a man prefers a bill to establish a modus against a lessee 
of an impropriator, he must make the owner of the impro- 
priation a party; for this Court will not bind the inhe- 
ritance of any ])erson, unless such person is a party (c). 

(y) Attorney-general v. Gaunt, 3 (a) Weston v. Bowes, 9 Mod. 309, 

Swan. 148 n. (6) Spendler v. Potter, Bunb. 181. 

(s) Attorney-general v. Green, (e) Glanvil v. Trelawney, Bunb, 
2Bro.C.C. 193. 70. 
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Upon the same principle, where a bill is filed to establish a 
modus, or customary payment, against an ecclesiastical rector, 
the patron and ordinary are necessary parties (^), the former 
because the right of presentation which belongs to him would bo 
affected by the decree, the latter because his presence in the 
suit protects the right of the church against collusion (c). In 
Hales V. Pomfret^f), Lord Chief Baron Richards said that 
he had never known an instance of a bill to establish a modus, 
to which the ordinary was not a party, being brought to a 
hearing without its being ordered to stand over for the pur- 
pose of making him a party by amendment (g). Upon tlie 
same ground, where a bill was filed to establish a modus against 
a dean and chapter, as impropriators, the ordinary and parson 
were considered necessary parties (/i). 

It is to be observed, that to render the owner of the inheri- 
tance necessary, the object of the suit must ho to bind the 
inheritance ; if that is not the case, and the relief sought is 
merely against the present incumbent, the owner of the inhe- 
ritance, if made a party, may demur (i) ; and so, if in a bill for 
an account of tithes against an occupier, the owner of the land 
is made a party (k), he is entitled to have the bill dismissed 
against him, though, if ho mixes in the defence, &c., the 
dismissal will be without costs (/). 

ft seems, from the judgment of the Court of Exchequer, 
as delivered by Sir William Alexander, C. 13., in the case 
of Dag V. Drake {m), that a parson suing for tithes may, if 
he please, make the owner as well as the occupier of the land 
in respect of which the tithe is claimed, a party to the suit, 
although the occupier could not have insisted that, of necessity, 
he ought to have been brought before the Court. It must 
depend, however, upon a great variety of circumstances what 
the effect of making him a party may be (w) ; and if the 

(d) Gordon v, Simpkinson, 11 (i) Williamson v. Lord l.onsdale, 

Vcs. 509. Danicirs Ex. llcp. 171, ante. 

(e) Cook V, Butt, Mad. & Geld. (fc) ibid. 

53. (1) Markham V. Smith, 11 Price, 

(/) Daniell, Ex. Rep. 142. 120. 

(g) As to making an impropriator (wi.) 3 Sim. 64. 82. 

a party to a bill for tithes by a vicar, (u) VUle Fetch v, Dalton, 8 Pri. 
or a vicar a party to a bill by an im- 9 ; Leatiics i;. Newitt, 8 J*ri. 502 ; 
propriator, r/t/« ante, p. 320. Bennett v. Skeffington, 4 Pri. 143; 

(h) De Whelpdalc r, Milburn, 5 ISIarkhain v. Smith, nhi supra. 
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person claiiiiiug tithe.s chooses to make the landowner a 
party, he must do it at the hazard of not receiving the 
costs, tliougli lie should get a decree against the occupier, 
or of paying them, according to the circumstances of the 
case. In tlie above case of Day v. Drake ^ tlie owner having 
been made a party to the suit, on the allegation that he had 
got certain documents into his possession, from his tenants 
and otlier persons, for the piiq)ose of preventing the plaintiff 
from obtaining evidence from them in support of his demand, 
had put in a demurrer to the discovery sought by the bill, and 
the demurrer was overruled, on the ground tluit the owner 
ought to have denied the allegations in the bill. The owner 
afterwards put in a less extensive demurrer to that ])art of the 
hill wliich required a discovery from him as to his title, &c., 
and an answer denying the allegations tliat he had taken pos- 
session of the documents, &c. for the purpose of preventing 
the plaintiff from obtaining evidence in support of his claim 
against the occuipiers ; and the second deinniTer was, upon 
argument, also overruled, principally upon the ground above 
stated, viz. that a person suing for tithes has aright, if ho choose 
to incur the risk, to make an owner a party to the suit, iil- 
thoiiglithe defendant has no riglit to insist upon his being so. 

It is to bo observed, however, tliat altliough, in a bill by a 
party entitled to tithes, he may make the owner as well as the 
occupier a party, yet if the party entitled, sue only in the 
character of lessee, the occupier has no riglit to file a cross bill 
against the lessor for a discovery and production of documents, 
and that a demurrer to a bill of this nature was allowed (o). 

Where the object of a bill is to establish a riglit to tlie pay- 
ment of a certain gros.s sum in lieu of the titlies of a certain 
portion of land, the owner as well as tlie occupier is neces- 
sary, though it seems that in a case of this description, where 
the object of the bill was to establish a right to the payment of 
40 /. per nnmim, adiich had been decreed in the time of Charles 
the First ( 71 ) out of particular lauds ; it was held not neces- 
sary to make the occupiers parties, because, although the 
decree in such case could only be against the landowners who 

(tO Tooth V, the Dean and Chap- Eq. Rep. 320 ; Yin. Ab. tit. Party, 
ter of Canterbury, 3 Sim. 49. B. ful.253. PI. 58. 

(p) Cuthbert r. Westwood, Gilb. 
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were before tlie Court, yet that would affect lands. And it 
was decreed that a coniniission should go to inquire into and 
ascertain tlie value of the lands, the owners and occupiers’ 
uanios, and what proportion of the 40/. per aniiuni each 
tenement ought to pay. 

In the case of Penn v. Lord Baltbnorc (q), which was a 
suit for a specific pcrforniauce of an agi’ccnient respecting the 
boundaries of two provinces in America, it w'as considered 
unnecessary to make the planters, tenants, or inhabitants 
within the districts, parties to tlie suit. The objection taken 
was upon the ground that their privileges, and the tenure and 
law by which they held, might not be altered without their con- 
sent ; hilt I^ird Hardwicke overruled the objection, saying, 
“ Consider to what this objection goes, in low'er instances; in 
tlie case of manors and honors in England which have dif- 
ferent customs and bye-law’s frequently; yet, though difierent, 
the boundaries of these manors may be settled in suits between 
tlie lords of these manors without making the tenants parties, 
or may be settled by agreement, whicli this Court will decree, 
without making the tenants parties ; though in case of fraud, 
collusion, or prejudice to the tenants, they will not be 
bound.’' 

And, in general, it may be stated as a rule, that occupying 
tenants under leases, or other persons claiming under the pos- 
ses'^ion of a party whose title to real property is disputed, arc 
not deemed necessary parties ; though if he had a legal title, 
the title which they may have gained from him cannot be 
prejudiced by any decision on his rights in a Court of Equity 
in their absence; and though, if his title was equitable merely, 
they may be affected by a decision against that title. Some- 
times, hoAvever, if the existence of such rights is suggested at 
the hearing, the decree is expressly made without prejudice to 
those rights, or otherwise qualified according to circumstances. 
If, therefore, it is intended to conclude such rights by the 
same suit, the persons claiming them must be made parties to 
it ; and where the right is of a higher nature, as a mortgiige, the 
person claiming, as we have seen, is usually made a party (/ }. 

( 7 ) 1 Vcs. 114 9. (r) Loid Ilcd. 112. 
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And where a tenant in common had demised his undivided share 
for a long term of years, the lessee was held a necessary party 
to a bill for a partition, because he must join in the convey- 
ance, and his lessor was ordered to pay his costs (s). 

The same principle which renders it necessary that the 
owner of the inheritance should be before the Court in all cases 
in which a right is to be established against the inheritance, 
requires that in cases where there is a dispute as to whether 
land in the occupation of a defendant is freehold or copyhold, 
the lord of the manor should be a party. Thus, where a plain- 
tiff, by his bill, pretended a title to certain lands as freehold, 
which lands the defendant claimed to hold by copy of court 
roll to him and his heirs, and prayed in aid the lord of the 
manor ; but, nevertheless, the plaintiff served the defendant 
with process to rejoin, without making the lord of the manor 
a party; it was ordered that the plaintiff should proceed 
no more against the defendant before he should have called 
the lord in process (t). 

For a similar reason it is held, that where a bill is brought 
for the surrender of a copyhold for lives, the lord must be 
made a party; because, when the surrender is made, the 
estate is in the lord, and he is under no obligation to regrant 
it ; but it is otherwise in the case of copyholders of inheritance, 
there the lord need not be a party. 

It may be observed in this place, that the same rule which 
has been before laid down («), with regard to the persons to be 
made parties as being interested in the inheritance of an estate, 
prevails equally in the case of adverse interests, as in that 
of concurrent interests with the plaintiffs ; this rule is, that 
wherever the inheritance to a real estate is the subject- 
matter of the suit, the first person in being who is entitled to 
an estate of inheritance in the property, and all others having 
intermediate interests, must be defendants. Thus it is held 
necessary, in order to obtain a complete decree of foreclosure, 
in cases where the equity of redemption is the subject of an 

(t) Cornish V. Cost, 2 Cox. 27. Cary. Rep. 81, 82; Via. Ab. tit. 

(0 Cited in Lucas v. Arnold, Party, B. 254. PI. 40. 

(m) dntc, p. 310. 
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entail, that the first tenant in tail of the equity of redemption 
should be before the Court (w). 

It appears to have been held formerly, that a decree of fore- 
closure against a tenant for life would bar a remainder-man (x), 
but it is now settled, that not only the tenant for life, but the 
person having the next vested estate of inheritance, must bo 
parties (y) ; and the same rule applies to all cases where a right 
is to be established, or a charge raised against real estates 
which are tlie subject of settlement. 

A plaintiff, however, has no right to bring persons in the 
situation of remainder-men before the Court in order to bind their 
rights, upon a discussion whether a prior remainder-man, under 
whom he claims, had a title or not, merely to clear his own 
title as between him and a purchaser. This was decided in Pe/- 
hatn V. Gregory {z), before Lord Northington ; in which case the 
question arose on the title to certain leasehold estates, which were 
limited in remainder, after limitations to the Duke of Newcastle 
and his sons, to the first and other sons of Mr. Henry Pelham 
in tail, and to which the plaintiff. Lady Catherine Pelham, 
claimed to be absolutely entitled on the death of the Duke, as 
administratrix to Thomas Pelham, the son of Mr. Henry 
Pelham, the first tenant in tail who had come into being. 
The plaintiff, in order to have this question decided against 
Lord Vane and Lord Darlington, who were subsequent re- 
mainder-men in tail, contracted to sell the estate, subject to 
the Duke’s life estate, and to the contingency of his having 
sons, to the defendant Gregory, and brought a bill against him 
for a specific performance, to which she made Lord Vane and 
Lord Darlington parties ; but Lord Northington dismissed the 
bill with respect to Lord Vane and Lord Darlington, and the 
reason his L>rdship gave for dismissing the bill against the 
two latter, as expressed in his decree, was, ** that they being 
remainder-men after the death of the Duke of Newcastle, if 
he should die without issue, their claims were not within his 
cognizance to determine, and the plaintiff had no right to 
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(to) Reynoldson v. Perkins, Amb. (y) Sutton v. Stone, 2 Atk. 101. 
564. (s) 1 Eden. 518; 5 Bro. P. C.4S5, 

(x) Roscarrick v. Barton, 1 Ch. S. C. 
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bring them into discussion in a Court of Equity." From this 
decree there was an appeal to the House of Lords, and although 
they decreed Gregory to perform his contract, they affirmed 
the dismissal against Lord Vane and Lord Darlington. In 
'Devonsher y. Newenham{a)^ Lord Redesdale, after stating 
the above case and decision, says, 1 take this to be a 
decisive authority, and, if the books were searched, I have no 
doubt many other cases might be found where bills have been 
dismissed 'on this ground." 

The owner of the first estate of inheritance, however, is 
sufficient to support the estate, not only of himself, but of 
every body in remainder behind him (6); therefore, where 
a tenant in tail is before the Court, all subsequent remainder- 
men are considered unnecessary parties. This is by analogy 
to the rule at law, according to which there is no doubt that a 
recovery in which a remainder-man in tail was vouched, might 
bar all remainders behind (c). 

But although where there is a clear tenancy in tail, there is 
no occasion for a subsequent remainder-man being a party to 
a bill of foreclosure, yet where it is doubtful whether a par- 
ticular party has an estate tail or not, the person who has the 
first undoubted vested estate of inheritance ought to be a 
party (rf). 

It is necessary, however, in cases of this sort, not only that 
he who has the first estate of inheritance should be before the 
Court, but that the intermediate remainder-men for life should 
be parties (e). The same rule will, as we have seen before, 
apply, where the intermediate estate is contingent or execu- 
tory, provided the person to take is ascertained ; although 
where the person to take is not ascertained, it is sufficient to 
have before the Court the trustees to support the contingent 
remainders, and the person in esse entitled to the first vested 
estate of inheritance (/)• Executory devises to persons not 
in being may in like manner be bound by a decree against 

(а) 2 Sch. & Lef. 210. (d) Powell on Mortga^, 1054. 

(б) Reynoldson v. Perkins, Amb. (e) Per Lord Eldon, in Gower v. 

5G4. Stacpoole, 1 Dow. 18. 32. 

(c) Per Lord Eldon, in Lloyd «. (/) I^rd Cholmondcicy v. Lord 

Johnes, 9 Vos. 64; vide etiam Gifiard Clinton, 2 Jac. & W. 7 ; Hopkins v. 
t'. Hort, 1 Sch. & Lcf. 380. Hopkins, I Atk. 590, 
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a vested estate of inheritance but a person claiming under 
limitations by way of executory devise, not subject to any 
preceding vested estate of inheritance by which it may bo 
defeated, must be a party to a bill affecting his right (g). 

If, after a cause haa proceeded a certain length, an inter- 
mediate remainder-man comes into esse, he must be brought 
before the Court by supplemental bilUJi)*, and so, if first 
tenant in tail, who is made a party to a suit, dies without issue 
before the termination of the suit, according to the constant 
practice of the Court the suit is proceeded in against the next 
tenant in tail, as if he had been originally a party ; and this is 
done by means of a supplemental bill. It seems also clear, 
that if a tenant in tail is plaintiff in a suit, and dies with- 
out issue, the next remainder-man in tail, although he claim 
by new limitation, and not through the first plaintiff as his 
issue, is entitled to continue the suit of the former tenant in 
tail by supplemental bill, and to have the benefit of the evi- 
dence and proceedings in the former 8uit(t). 

The rule which requires that all persons who are interested 
in resisting the plaintiff’s demands should be brought before 
the Court as defendants, in order to give them an opportunity 
of litigating the claim set up, renders it imperative that wher- 
ever more than one person is liable to contribute to the satis- 
faction of the plaintiff s claim, they should all be mado parties 
to the suit (A). Thus, if there be an agreement in a parish 
|>y a vestry order that a sum of 1 00 L per annum should be 
jd to A. for a lecture in the parish, in a bill for the recovery 
of^, all the parties to the order must be made defendants, 
othi^ise it cannot be decreed (I). And so, if there be a 
demaM against a partnership firm, all the persons consti- 
tuting that firm must be before the Court ; and if any of them 
are dead, the representatives of the deceased partners must be 
likewise made parties. Thus, where a bill was filed by the 
captain of a ship against the personal representative of the 
survivor of two partners, who were jmnt owners of the ship, 

(g) Lord Red. 141. (/() Jackson o. Rawiias, 2 Vein. 

\h) Per Loid Eldon, in Lloyd t-. 19.1. 

.?olinc.s, 9 V^cs.69. (O Henchman v. Ayci, I Ca, 

(i) Lloyd o.Johnc-s, 9 Vcs. 59. Ab. 72. 1*1.3; llardr. 333. S.C. 
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PmoM jointly for an acc(mnt and satisfaction of his demand, it was hefJ 
^ Kablel'^ defective, because the representative of the 

' other partner, who might be interested in the account, was not 

before the Court, although at law the case would have been 
different (m). And it is to be observed that, in that case, the 
surviving partner had purchased the share of the deceased 
partner in the ship ; but that circumstance was held to make 
no difference, as the proceeding was not in rem, 
rersons jointly Upon the same principle, a bill for payment of money due 
Sablc!^**^***^ upon a bond must be against all the obligors (w) ; thus, if one 
sue the executor of an obligor to discover assets, you must 
make all the obligors parties, that the charge may be equal (o). 
Co-obligors or In the case of Madox v. Jackson (/>), where there were 
three obligors in a bond, and the plaintiff, the obligee, brought 
only one obligor before the Court, and the representatives of 
another, but not the third, the bill stating that he was dead, 
an objection was taken for want of parties, by one of the de> 
fondants, who insisted that the representative of the third 
obligor ought to have been made a party, as it was possible 
he might have paid off the bond, or at least, if before the 
Court, might contribute his part towards payment of it ; and 
Lord Hardwicke, although he overruled the objection upon 
thb special circumstances of that case, said, ** the general 
rule of the Court, to be sure is, where a debt is joint and 
several, the plaintiff must bring each of the debtors before 
the Court, because they are entitled to the assistance of each 
other, in taking the account. Another reason is, that the 
debtors are entitled to a contribution where one pays more * 
than his share of the debt; a further reason is, that if there 
are different funds,, as where the debt is a specialty, and he 
might sue at law either the heir or executor for satisfaction, 
he must make both parties, as he may come in the last place 
upon the real assets.” It is right to state here, that the rule 
as stated by Lord Hardwicke in the above case, is at variance 
with that of Lord King, in Collins v. Griffith (q). But the 
question is put beyond all doubt, not only by the decision of 

(m) Pierson v. Robinson, 3 Swan. ( 0 ) Blois v. Blois, 2 Vent. 348. 

I39n. (p)3Atk. 106. 

(n) Anon. Freeman, 127. (f) 2 P. Wms. 314. 
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Lord Hardwicke, in Madox v. Jackson^ above referred to, Penons jointbf 
but by that of LordThurlow, in Angerstein v. Clarke {r\ and ^ Hablel'^ 
of Ix)rd Eldon, in Cockhum v* Thompson (s), in which the rule v ^ 
that all the co-obligora muet be parties has been distinctly 
recognised. - The same rule has since been followed by Sir 
J. Leach, in Bland v. Winter {t). 

It is however clear, that if a judgment has been had at law 
against one obligor, you may sue the executor of that one jud^cntatlaw 
alone to discover assets, &c., because the bond is drowned in co^obli^rl!* 
the judgment (tt). 

It is stated by Lord Hardwicke, in the case of Madox v. Exceptions to 
JacksoHy above referred to, that the rule that all the obligors general rulo 
in a bond, or their representatives, must be parties to a suit by obligors, 
the obligee, is subject to exceptions. Where the obligor who is 
sued is the principal, and the other obligors are only sureties, son sued is the 
there is no pretence in such a case for the principal in the pdi^cipal. 
bond to say, that the creditor ought to bring the surety before 
the Court, unless he had paid the debt (a?) ; and the same ex* 
ception has been recognised by Lord Eldon, in Cockbum v; 

Thompson. The exception above noticed will not, however, 

apply to the case of a person who has executed a conveyance, 

or created a charge upon his own estate, as a collateral security 

for another. This appears to have been the result of the deter- in hills of foie- 

mination in Stokes v. Clendon (y), which was the case of a 

mortgage by a principal of one estate, and by the surety of gaged as colla- 

another, as a collateral security ; and the Master of the Rolls pgjfy 

determined, that a bill of foreclosure against the principd to bill against 

could not be sustained, without making the other mortgagor a 

party, because the other had a right to redeem and be present 

at the account, to prevent the burthen ultimately falling upon 

his own estate, or at least falling upon it to a larger amount 

than the other estate might be deficient to satisfy. 

In the preceding case it is to be observed, that the surety Sena, a penon 
had conveyed his own estate by way of security to the mort- faieraUecurUy * 

gagee. Where, however, he merely enters into a personal which is merely 

personal. 

(r) 2 Dickens, 738 ; 3 Swans. 147. (a) 3 Atk. 406, vh/e etiaw, Ulois 

(j) IG Yes. 326. v, Blois, ubi supra. 

(t) 1 S. & S. 247. (if) Cited 2 £ro. C. C. 275 notit, 

(n) Ulois }*. Blois, 2 Vent. 348. Kdit. Belt. 
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Of necessafy Partiei to a Suit .* 

covenant as surety for the principal, but does not convey any 
estate or interest to the mortgagee, there he will not be 
considered as a necessary party ; and where A. having a 
general power of appointment over an estate, in the event of 
his surviving his father, joined with two other persons as his 
sureties, in a covenant, to pay an annuity to the plaintiff ; and 
also covenanted, that he would create a term in the estate if 
ho survived his father ; and upon the death of his father a bill 
was filed by the plaintiff against A., and other parties inte- 
rested in the estate, to have the arrears of his annuity raised 
and paid ; it was held upon demurrer, that the sureties were 
not necessary parties (s). 

In a bill by one surety against another, to make him con- 
tribute, it was held, that the executor of a third surety who 
was dead ought to be a party, though he died insolvent (n). 
In that case the principal had given a counter-bond of indem- 
nity to the plaintiff, who had taken him in execution upon it, 
and he had been discharged by an Insolvent Act ; and though 
ho appears not to have been made a party, yet no objection 
was taken (i) ; and it seems that from this circumstance, and 
also from the case of Lawson v. Wright (c), that if the prin- 
cipal is clearly insolvent, and can be proved to be so (as by 
his having taken advantage of an Act for the Relief of 
Insolvent Debtors), he need not be a party to the suit. It 
will, however, be necessary, if the principal be not a party, 
that the fact of his insolvency should be proved ; whereas, 
if he be a party to the suit, such proof will be unnecessary. 
In the case above cited from Finch (df), the insolvency of 
the principal was apparent from the fact of his having taken 
advantage of the Insolvent Act; but it is presumed that 
the insolvency of the co-surety was not so capable of proof, 
and that it was upon that ground held necessary to have his 
personal representative before the Court, in order to take an 
account of his estate. Where the fact of tlie insolvency 
of one of the sureties was clear, and admitted by the answers. 
Lord Hardwicke held, that there was no necessity to bring his 

(:) Newton V. Earl of Egmont, (Jh) Ibul. 

1 SiiQ. 574. (c) 1 Cox. 270. 

(<i) llolv 1 . Ilairison, Finch. 15. \d) Hole v. Harrison. 
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representatives before the Court (c). It seems, however, that 
the plaintiff lias his election, whether ho will bring the 
insolvent co-obligor or his representative before the Court 
or not. 

And where a bill was filed by an obligee against the principal 
obligor in a joint and separate bond, and th^ representative of 
another obligor, who was a surety, and it was stated in the bill 
that the principal obligor was insolvent, Sir John Leach held, 
that the plaintiff had a right, notwithstanding such statement, 
to make the principal obligor a party, and refused him his 
costs (./*). 

Although it is . generally necessary where there is a joint 
demand against several persons, to have all those persons be- 
fore the Court, yet wdiere there are several persons who are 
each liable to account for his own receipts, a bill may be filed 
against one or more of them for an account of their own receipts 
and payments, without bringing the others parties to the suit. 
Thus, where a residuary legatee brought his bill against one of 
two executors, without his co-executor, w^ho w’as abroad, to 
have an account of his own receipts and payments, the Lord 
Chancellor said, the cause shall go on, and if upon the 
account anything appear diilicult, the Court wdll take care of 
it; the reason is the same here as in the case of joint factors, 
and the issuing out of process in this case is purely matter of 
form '\g). 

The same rule will, it appears, be adopted, where there are 
joint factors, and one of them is out of the jurisdiction. And 
in the case of Lady Selyard v. The Executors of Harris (Ji), 
above referred to, whore it did not appear that the parties were 
out of the jurisdiction, the Court permitted the representatives 
of one of several trustees, who were dead, to be sued for an 
account of the receipts and disbursements of his testator, who 
alone managed the trust, without bringing the representatives 
of the other trustees before the Court. But where a bill 
is against trustees guilty of a breach of trust, the representa- 

(e) Madox v. Jackson, ubi supra. 63 ; 1 Kq. Ca. Ab. 73, PI. 18 ; 2 Rq. 

(f ) Haywood v. Ovey, Mad. & Ca. Ab. 105, PI. 3, S* C. 

Geld. 113. (h) P. 339. 

Cowslad V, Cely, Prec. in Cli. 
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tives of those trustees who are guilty of the same breach of 
trust, must be parties (t). 

Where the parties liable to the demand have been very nu- 
merous, the Court have, in like manner, permitted a bill to be 
filed against a few of them, to compel the payment of their 
aliquot shares, without bringing the others before it. Thus, 
where fifty persons joined together to form a bank, and to pro- 
cure an- Act of Parliament to establish and settle it, and were 
at equal charges, and about two hundred and fifty subscribed 
to raise a fund, but the speculation turned out unfavourable, 
whereby a loss of about 6,000/. was sustained by the first 
proprietors, who thereupon exhibited their bill against sixteen 
of the two hundred and fifty subscribers, to compel them to 
bear their proportion of the loss ; it was moved that the bill 
should abate for want of parties, but overruled, for the plain- 
tiffs only prayed that the defendants might bear their propor- 
tion of the loss, which would appear before the Master as well 
as if all the two hundred and fifty subscribers were there, and 
so it could be no prejudice to those defendants (Jc). 

And it seems that even though the demand be against seve- 
ral persons jointly, the Court will entertain a suit against 
some of them for the whole, where the others are abroad, or 
have stood out the process. Thus, where a bill was filed 
for the recovery of a joint debt against one of two partners, 
the other being out of the kingdom, and the question before 
the Court was, whether the defendant should pay the whole or 
only a moiety of the debt. Lord Hardwicke was of opinion 
that he ought to pay the whole (/). 

The rule that all tiie co-obligors are to be before the Court, 
is a rule of convenience, to prevent further suits for a contri- 
bution, and not a rule of necessity, and therefore may be dis- 
pensed with, especially where the parties are many, and the 
delays may be multiplied and continued; therefore, where 
there were a great number of obligors, and many of them 
were dead, and some leaving assets and others leaving 
none, the Court proceeded to a decree, though all of them 

(i) MSS. Anttt p. S40. (/) Darwent v. Walton, 2 Atk. 

(k) Anon. 2 Eq. Ca. Ab. 166, PI. 610. 

27. 
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vfere not before it (m). And so in the case of the joint-stock 
bank above noticed, the presence of all tlie subscribers to the 
undertaking was dispensed with (a). 

The general rule requiring the presence of all parties inte- 
rested in resisting the demand^ has also been dispensed with 
in a variety of cases where the parties were numerous, and 
the ends of justice could be sufficiently answered by a suf- 
ficient number being before the Court to represent the rights 
of all. Thus, where A. agreed with B. and C. to pave the 
streets of a parish, and B. and G. on behalf of themselves and 
the rest of the parish, agreed to pay A., and the agreement 
was lodged in the hands of B., it was held, that A. should 
have his remedy against B. and C., and that they must resort 
to the rest of the parish (o). And so in Cullen y. The Duke of 
Queenaherry^ where a bill was filed by a tradesman against the 
committee of a voluntary society, called The Ladies* Club,” 
for money expended and work done under a contract entered 
into by the defendant, on behalf of themselves and the other 
subscribers, and it was objected that all the members who had 
subscribed should be parties, the objection was overruled, and 
a decree made for the plaintiff {p\ 

The same rule was acted upon by Sir Thomas Plumer, M. R., 
in a bill for the specific performance of an agreement for a 
lease, against the treasurer and directors of a joint-stock com- 
pany established by Act of Parliament, who had purchased 
the fee of the premises from the party who had entered into 
the agreement, although the rest of the proprietors, whose 
concurrence in the conveyance would be necessary, were not 
before the Court (<7). In his judgment on that occasion, the 
Master of the Rolls, with his usual industry, took a review of 
all the authorities upon the subject, and the result of his opi- 
nion was, that although the bill required an act to be done by 
parties who were absent, yet, as they were so numerous that 
they could not be brought before the Court, he would go as 
far as he could to bind their right, and made a decree declaring 

(m) Lady Cranbourne v. Crispei (p) Cullen v. Duke of Queens- 

Finch. 105 ; 1 £q. Ca. Ab. 70. beny, 1 Bro. C. C. 101 : 1 Bro. P. C. 

(n) 2 Eq. Ca. Ab. 160, PI. 7. 396, S. C. on appeal. 

( 0 } Meriel v. Wyinondsold, Hard. (^) MeQxv«Maltby,2Swans. 277. 
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PiiiM joinUy the plaiiitiffi entitled to a specific performance, and restraining 
^ llabi^ ^ treasurer of the company from bringiDg any action to dis* 

- turb the plaintiffii in their possession (r). 

From the cisse of Horiley v. Bell{s)j cited in the above 
case of the Ladies’ Club, it appears that in cases of this de- 
scription the acting members of the committee are all liable, 
though some of them may not have been present at all the 
meetings which have taken place respecting the contract. In 
that case the defendants, amongst a great number of other 
penons, were appointed commissioners under a Navigation 
Act, and the bill was filed by a person employed to perform 
certain works in furtherance of the objects of the Act. The 
defendants were all the acting commissioners, and the plaintiff 
had been employed on their behalf, and it appeared that the 
orders had been given at different meetings by such of the 
defendants as were present at these meetings; but none of 
the defendants were present at all the meetings, or joined in 
all the orders, but every one of them were present at some 
of the meetings, and joined in making some of the orders ; and 
one of the questions in the cause was, whether all the acting 
commissioners were liable on account of all the orders, br only 
as to those which they had respectively signed. Upon this 
point the Court, consisting of the Lord Chancellor, assisted by 
two of the Judges, was of opinion that all the acting com- 
missioners were liable t» toto. It was ratihabitio et omnis 
raHhabitio retrahitur et mandato rive licentite aquiparatur. 
Every one who comes in afterwards approves the former acts ; 
and if any one of the commissioners who had acted before, 
disapproved the subsequent acts, he might have gone to a 
•future meeting and protested against them. 

In a late case of Attomey^general v. Brown(jt)^ which was 
an information against commissioners under an Act of Parlia- 
ment, Lord Eldon decided that the information might be sus- 
tained against the acting commissioners only (they being 48 
only out of 100 appointed by tlie Act) in respect of their past 
acts, and that for the purpose of prospective regulation, other 

(r) a Swans. 286; and vide ibid. C. C. 101 n^ where the case is more 
287, and the cases there cited. fully reported. 

(t) Tidf Ambler, 770, aud 1 Bro. (0 1 Swan. 266. 
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dommisaioiiem might be made partiaa* aa they qualified and 

aswmed the functione under the provimons of the Act. 

In the preceding caaea the decialon waa made upon the 
ground that if Ae plaintiff aucceeded in his demanda against the 
individuals aued» they would not be injured, aa Uiey had a 
remedy over against the others for a contribution, which, 
under their own regulations, they might enforce, although the 
enforcement of it^ on the part of the plaintiffs against so nume- 
rous a body, would be nearly impossible. There are, however, 
other cases in which suits are permitted to proceed against a 
few, of many individuals of a certain class, without bringing 
the rest before the Court, although their interests may in some 
degree be affected by the decision, as in the case of bills of 
peace brought to establish a general legal right against a great 
many distinct individuals : Thus, for instance, a bill may be 
brought by a person having a right at law to demand service from 
the individuals of a large district to his mill, for the purpose of 
establishing that right. Properly speaking, all the inhabitants 
of the district ought to be parties to such a suit ; but where 
the district is large and the inhabitants many, this would be 
impracticable, and the Court therefore allows the bill to be filed 
against a small number, for the purpose of establishing the right, 
and where the right has once been established against those by 
a decree of the Court, the plaintiff may have the same remedy 
against any others who may afterwards resist his claim, by 
merely filing a bill against them stating the former proceedings, 
and praying the same relief against the defendants in the second 
suit, as he was declared entitled to against the defendants in 
the first (tt). Upon this principle, the Corporation of London 
has been allowed to exhibit a bill for the purpose of establish- 
ing their right to a duty, and to bring only a few persons 
before the Court, who dealt in those things on which the duty 
was claimed («). And so bills are frequently entertained by 
lords of manors against some of the tenants, on a question of 
common affecting them all; and a parson may maintain a 
bill for tithes against a few of the occupiers within the parish, 
although they set up a modus to which the whole are jointly 

(tt) llTts.429. 

(s) City of l^odoD t . Perkint, 4 Bro. P. C. 158. 
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liable ( 2 ). The principle upon which the Courts have acted 
in these cases, has been very clearly laid down by Lord Eldon 
in Adair v. The New River Company (a). 

In that case a bill was filed by a person entitled, under the 
Crown, to a rent reserved out of a moiety of the profits of the 
New River Company, to which moiety the Crown was entitled 
under the original charter of that company,' but had subsequent* 
ly granted it to Sir John Myddleton, the original projector, re- 
serving, the rent in question. By a variety of mesne assign- 
ments, the King’s moiety of the profits had become vested in a 
great number of persons, amounting to 100, and the bill was filed 
against the company and eight of those persons for an account, 
and it charged that there was not any tangible or corporeal pro- 
perty upon which the plaintiff could distrain, and that the parties 
were so numerous, and thus liable to so many fluctuations, 
that it was impossible, if the plaintiff could discover them, to 
bring them all before the Court, and that these impediments 
were not occasioned by the plaintiff or those under whom he 
claimed, but by the defendants, &c. To this bill an objection 
was taken for want of parties, because all the persons in- 
terested in the King’s share w^ere not before the Court ; but 
Lord Eldon said that there was no doubt that it is generally 
the rule that wherever a rent-charge is granted, all persons 
who have to litigate any title with regard to that rent-charge 
or with each other, as being liable to pay the whole or to con- 
tribute amongst themselves, must be brought before the 
Court but that it was a very different consideration 
whether it was possible to hold that the rule should be applied 
to an extent destroying the very purpose for which it was 
established, viz. that it should prevail where it is actually 
impracticable to bring all the parties, or where it is attended 
with inconvenience almost amounting to that, as well as where 
it can be brought without inconvenience. It must depend 
upon the circiiiiistances of each case. His liordship said that 
there were authorities to show that where it is impracticable 
the rule shall not be pressed ; and in such a case as the one 
before him, the King’s share being split into such a number 


(s) Ilaidcastlc r. Smithson, 3 Atk. (a) 11 Ves. 429. 

246, (h) Vide 1 Eq. Ca. Ab. 72. 
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that it is impracticable to go on with a record attempting to Persons jointly 
bring all parties having interest in the subject to be charged, 

he should hesitate to determine, that a person having a demand ' ' 

upon the whole or every part of the moiety, does not enough 
if he brings all whom he can bring. 

His Lordship then^oes on to say, ** there is one class of 
cases very important upon this subject ; viz. where a person 
having at law a general right to demand service from the indi- 
viduals of a large district to his mill for instance, may sue thus 
in equity : his demand is upon every individual not to grind 
corn for their own subsistence except at his mill ; to bring 
actions against any individual for subtracting that service is 
regarded as perfectly impracticable, therefore, a bill is filed 
to establish that right, and it is not necessary to bring all the 
individuals. Why ? Not that it is inexpedient, but that it is 
impracticable to bring them all. The Court, therefore, has re- 
quired so many that it can be justly said they will fairly and 
honestly try the legal right between themselves, all other per- 
sons interested, and the plaintiff; and when the legal right is so 
established at law, the remedy in equity is very simple : merely 
a bill stating that the right has been established in such a pro- 
ceeding, and upon that ground a Court of Equity will give the 
plaintiff relief against the defendants in the second suit only 
represented by those in the first, 1 feel a strong inclination 
that a decree of the same nature may be made in this 
case "(c). 

In the above case of Adair v. The New River Company^ Rule as to 
Lord Eldon laid it down as a rule, that wherever a rent- 
charge is granted, all persons whose estates are liable must be before the Court 
brought before the Court. This rule, however, is liable to 
an exception in the case of charities, which are considered en- charities, 
titled to greater indulgence in matters of pleading and practice 
than ordinary parties (/f). Thus, in Attorney -general v. Shel- 
ley (e), it w'as held, that in the case of a charity it is not 
necessary that all the terre-tenants should be brought bc- 

(c) Vide ace, Biscoe v.The Un- (d) Attorocy-general v. Jackson, 
dertakers of the Land Bank, cited in 11 Ves.SGT. 

Cuthbert V, Westwood, Vin. Ab. tit. (e) 1 Salk. 1G3. 

Tarty, 15.255, PI. 58. 

B B 2 
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fore tlio Court, bccauso every part of the land vras liable, and 
the charity ought not to be put to this difficulty. The 
same exception to the general rule was admitted in the case of 
Attorney-general V, Wyburghlg), In that case a man had 
charged all his lands in Chigwell and in Enfield with 20/. 
per annum for tlie poor of Enfield, and an information being 
brouglit to make divers lands in Enfieltf liable to the charity, 
leaving out the Chigwell lands, it was objected that the Chig- 
well lands ought to contribute, and the owners thereof be 
made parties; but the Lord Chancellor (Macclesfield) said, 
that the objection was in the nature of a plea in abatement, 
and that unless it had been insisted upon in the answer, and 
tlie particular owners shown, lie would put the owners of the 
Enfield lands to take the labouring oar on tliemselves, and 
find out the Chigwell lands. It does not appear, however, 
from those cases, that under similar circumstances the Court 
will at once make a decree, charging those tenants wdio are 
before the Court, and leave them to a new Suit with the other 
terre-tenanis if they can find them out ; but the result is 
merely this, viz. that if there is before the Court a party who in 
respcctof the land possessed by him is liable to a rent, charged 
upon that together with other lands, the Court will not stop 
tlie proceedings for want of parties, but will go on in the 
first place to determine whether the defendant is liable, and will 
then direct inquiries whether any and wiiat other lands are 
chargeable with them, reserving the consideration of what 
shall be done with respect to any other lauds that may appear 
to be chargeable (A), 

It is to be observed, that the rule laid down by Lord Eldon, 
in Aihir v. The New River Company , applies only to cases 
where there is one general right in all the parties concerned ; 
that is, where the character of all the parties, so far as the right 
is coucorned, is homogenous, ns is the case in suits to establish 
a modus, or a right of suit to a mill ; and that notwithstanding 
the inconvenience arising from numerous parties, there are 
some cases in which they cannot be dispensed with, as in the 


M l P. Wms. 699. 

(/<) Attorney-general r. Jackson, 11 Ves.366. 
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'Case of a bill filed to have tho benefit of a charge on an estate, 
in which case all persons must be made parties who clniin an 
interest in such estate. Thus, where estates had been conveyed 
to trustees, in trust for such creditors of the grantor as should 
execute the conveyance, and one incumbrancer, some of 
whose incumbrances were prior and some subsequent to the 
trust-deed, filed a bill praying that his rights and interests 
under his securities might be established, and the priorities 
of himself and the other incumbrancers declared ; and al- 
leging that the deed was executed by thirty creditors of the 
grantor, and amongst others by two individuals who were 
named as defendants, and charging that such creditors were 
too numerous to be all made parties to the suit, and that lio 
was ignorant of tho priorities and interests of subh parties and 
of their residences, and whether they were living or dead, save 
as to the two who were named ; a plea hy some of the defend- 
ants, setting out the names and residences of tho persons who 
had executed the deed, and alleging that they wore living 
and necessary parties to the suit, was allowed {%)* 

With reference to this decision it may be observed, that it 
is the general and almost universal practice of the Court, in 
auits for establishing charges upon estates, to make air per- 
sons entitled to incumbrances subsequent to tho plaintiff’s 
charge, parties to the suit. Thus, in the case of a bill to 
foreclose a mortgage, all persons, who have incumbrances 
upon the estate which arc posterior in point of timo to tho 
plaintiff’s mortgage, must be made defendants; for although, 
if there are many incumbrancers, some of whom arc not made 
parties to a bill of foreclosure, the plaintiff may, notwithstand- 
ing, foreclose such of the defendants as he has brought before 
the Court (^) : yet such decree will not bind the other in- 
cumbrancers who are not parties, even though the mortgagee 
at tho time of foreclosure had no notice of the existence of 
such incumbrancers (/)• This rule may at first appear to be 
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(i) Newton w. Earl Egmont, 5 Godfrey i>. Chadwell, ib. 601 ; 1 Eq. 
Sim. 130. Ca. Ab. 318, 1*1. 7. S. C. ; Monet v. 

(k) Draper v^Qprd Clarendon, 2 Westerne, 2 Vern. 603; 1 Eq. Ca. 

Vern. 518. Ab. 164, l»l. 7. S. C. 

(l) Lomax r. Hide, 2 Vern. 185 ; 
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Rule as to inconabtent with the usual principles of a Court of Equity, 
lacttabrancers. the justice of it is very clearly shown in the report of the 

Lord Keeper’s (Finch) judgment in Sherman v. Cox(tn)* 
His Lordship says, Although there be a great mischief on one 
hand that a mortgagee, after a decree against the mortgagor to 
foreclose him of his equity of redemption, shall never know 
when to be at rest, for if there be any other incumbrances, he 
is still liable to an account, ^yet the inconvenience is far 
greater on the other side ; for if a mortgagee that is a stranger 
to this decree should be concluded, he would be absolutely 
without remedy, and lose his whole money, when, perhaps, a 
decree may be huddled up purposely to cheat him, and in the 
mean time (he being paid his interest) may be lulled asleep 
and think nothing of it; whereas, on the other hand, there is 
no prejudice but being liable to the trouble of an account, and 
if so be that were stated Iona fide between the mortgagor and 
mortgagee in the suit wherein the decree was obtained, that 
shall bo no more ravelled into, but for so long shall stand un- 
touched.” (w) 

Upon the same ground it was that Lord Alvanley, in the 
Bishop of Winchester y, Beavor{o), ordered a bill of fore- 
closure to stand over for the purpose of making a judgment- 
creditor a party. From the marginal note to that case, a doubt 
appears to arise as to whether the Master of the Rolls intended 
to adopt the general rule, that all incumbrancers must be 
parties to a bill of foreclosure ; but the decision rests upon 
the rule of practice, which has been stated, and it cannot 
after that decision be doubted that all incumbrancers whose 
liens appear upon the answer, must be made parties, and 
if that answer be a sufficient one and true, it must, according 
to the practice in drawing bills stated in the note below, 

S m) 2 Froem. 14. of introducing an interrogatory into 

n) What is here said by the Lord a bill of foreclosure, inquiring whether 
. Chancellor on the subject of the ac- there are any and what incumbrances 
count, as well as the case of Needier afl^tinj the estate besides that of the 
r. Deeble, 1 Cha. Ca, 209, appears to plaintiff, in order that, if the answer 
be at variance with the decision in states any, the owners of such incum- 
Morret v. Westerne, supra. It seems branccs be made parties, 
to be in consequence of the rule above (u) 8 Ves. 8ljl^ 
hid down, that the practice prevails 



PersoM immediately interested in resisting, 

appear upon tlie answer who such incumbrancers are. At all 
events it is evident, from the cases of Lomax v. NidSf 
Godfrey v. Chadiwelly Morrett v. Westerner abore referred 
to {p\ that if a mortgagee wishes to obtain an undisputed 
right to an estate by foreclosure, he must make all incum- 
brancers upon the estate, of whose liens he has notice, 
(whether appearing upon t^e answer or not,) parties to liis 
suit. 

Tile rule which requires all incumbrancers upon the equity 
of redemption to be brought before the Court in cases of fore- 
closure, extends to cases in which the subject of the litigation 
has been sold, or charged subsequently to the date of the 
plaintiff’s claim, whether such sale or charge has been by legal 
instrument, or only by agreement, or whether it extends to 
the whole or only partial interests. Thus, where a bill was 
filed by a lessee to compel a landlord to give his licence 
to the assignment of a lease to a purchaser, on the ground 
that ho had by certain acts waived the right to withhold 
it, which had been reserved to him by the original lease, 
the purchaser was held to be a necessary party (7). And so if 
a man contracts with another for the purchase of an estate, 
and afterwards, before conveyance, enters into a covenant 
with a third person that the vendor shall convey the estate to 
such third person, the vendor, if he have notice of the subse- 
quent contract, cannot with safety convey the estate to tlio 
vendee without the concurrence of the third person, who in that 
case will be a necessary party to a bill by the purchaser 
against the vendor for a specific performance ; but if A. con- 
tracts with B. to convey to him an estate, and B. enters into 
a sub-contract with C., that he, B., will convey to him the 
same estate, then if B. files a bill against A., C. will not be 
a necessary party, because A. is in that case in no manner 
affected by the sub-contract, which his conveyance to B. would 
rather protect than injure (r). And whero a bill w^as filed 
by creditors to set aside a purchase on the ground of fraud, 
and it appeared that the purchaser had, since his purchase, 

(/i) AnUt p. 373. 

(</) M'aule V. Duke of Beaufort, 1 Russ. 340. 

(r) r. WalforJ, 1 Russ, 372. 
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Of neettury ParHeh to a Suii : 
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Mortgagee 
mailc a party 
entiticil to be 
redeemed. 


executed a mortgage of the estate, the mortgagee waa con* 
sidered a necessary party (i). 

The rule which requires all subsequent incumbrancers to be 
parties, extends only to cases in which the subsequent charges 
or incumbrances are specific, and we have before seen, that in 
most cases where estates have been conveyed to trustees to 
pay debts or legacies, the trusteefl^ay sustain suits respecting 
the trust property, without those claiming under the trust being 
parties to it, although in a bill to foreclose them the cestui qui 
trusts must all be before the Court (t). It is also unnecessary 
that persons having prior mortgages or Incumbrances should be 
parties, because they will have the same lien upon the estate 
after a decree as they had before (a) ; for this reason it has been 
held, that in a bill for a partition, a mortgagee upon the whole 
estate is not a necessary party, though a mortgagee of one of the 
undivided portions would be (x). And so where a bill was 
brought by a mortgagor against a mortgagee, praying a sale of 
the mortgaged estate, persons who had annuities prior to the 
mortgage were held unnecessary parties, and notwithstanding 
they appeared at the hearing and consented to a sale, the Master 
of the Rolls, Lord Kenyon, dismissed the bill as to them with 
costs, and said that the estate must be sold subject to their an- 
nuities (y). It must have been upon the same principle, thit 
the case of Lord Hollis, cited in 3 Cha. Rep. 86, wherein it 
was held that a third mortgagee buying in the first, need not 
make a second mortgagee a party, was decided, otherwise, it 
is not easy to reconcile that case with the other principles 
which have been laid down. It cannot be supposed that it was 
meant to bo decided that a third mortgagee buying in the first 
mortgage, could hy that process acquire the right to foreclose 
the second, without bringing him before the Court, and giving 
him an opportunity to redeem. 

It is right to remark here, that in all cases where a mortgagee 
is made a party to a suit by the mortgagor or those claiming 
under him, he is entitled to be redeemed (z) ; and that there* 


(i) Copis V. Middleton. 8 Mad. 
410. 

(() Lord Rcil. 142, ante. 

(u) Rose V. Page, 2 Sim. 471. 

(:i) Swan Swan, 8 Pri. 518. 


(y) Delaberev. Norwood, 3 Swan. 
144, n. 

(s) Drew v. O’Hara, 2 Ball. & 
Beat. 5G2, n. ; Cholmley v» Countois 
of Oxford, 2 Atk- 207. 
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fdre, unless a second mortgagee or other incumbrancer b pre- 
pared to redeem him, he will bo an improper party to a suit 
by such mortgagee or incumbrancer, where the object is merely 
to foreclose the equity of redemption. 

It is also to be observed, that a second incumbrancer may 
file a bill to redeem the first, without making a subsequent in- 
cumbrancer a party ; and that if he brings him before the Court 
for the mere purpose of having his incumbrance postponed, 
and not to foreclose him, the bill will be dismissed against 
him with costs (a). 

In a recent case, where a female defendant had married 
during the progress of a cause, upon which occasion her inte- 
rest in the subject-matter had become the subject of a settle- 
ment, upon an objection being, on that gmiind, made to the 
cause being heard till the husband and parties interested under 
the settlement were before the Court, the Vice-Chancellor 
said, that as the settlement had been made pendente /ite, the 
plaintiffs might, if they pleased, have the cause heard and 
take a decree, and then, if necessary, file n^pplemcntal bill 
to bring the husband and other parties before the Court (/>). 

With respect to incumbrancers or purchasers becoming such 
rzf/er a bill Jms been filed, they will be bound by the decree, 
and need not be made parties to the suit, whether the plaintiff 
have notice of them or not, for an alienation pending a suit is 
void, or rather voidable (c). If, therefore, after a bill filed by 
the first mortgagee to foreclose, the mortgagpr confesses a 
judgment, executes a second mortgage, or assigns the equity 
of redemption, the plaintiff need not make the incumbrancer, 
mortgagee or assignee parties, for they will be bound by the 
suit ; and where a purchaser took an exception to a title, be- 
cause two mortgagees, who became such after the bill was filed, 
were no parties to the foreclosure, the exception was over- 
ruled with costs (cO* 

In these cases it is to be observed, that the legal estate was 
in the plaintiff, and remained so during the proceedings. But 

Xtt ) Shepherd v, Gwinnet, 3 Swan. 167 ; Moore v. M'Namara, 1 Ba. & 
ispn. Be. 300; Gentle v. Ward, 2 Atk. 

fi) Oldakcr v. Lavender, 0 Sim. 175 ; Metcalfe v. rulvertoft, 2 V. 
230-211. B.207. 

(e) Walker r. Smalwood, Amb. (rf) Bishop Winchebler r. Paine, 
070 i Gaskill v. Burdin, 2 Ba. Be. 11 Vcs. 100. 
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Of necesiary Patties to a Suit : 

in caogs where a change in the ownership of the legal estate 
takes place pending the suit, by alienation or otherwise, the 
new owner must be brought before the Court in some shape or 
other, in order that he may execute a conveyance of the legal 
estate (e)» 

If a person, pendente lite^ takes an assignment of the 
interest of one of the parties to the suit, he may if he pleases 
make himself a party to the suit by supplemental bill, but 
he cannot by petition pray to be admitted to take a part as 
a party defendant ; all that the Court will do is to make 
an order that the assignor shall not take the property out of 
Court without notice (/). 


We come now to the consideration of those cases in which 
it is necessary to make persons defendants to a suit, not be- 
caucfc their rights may be directly affected by the decree, if 
obtained, but because, in the event of the plaintiff succeeding 
in his object against the principal defendant, that defendant 
will thereby acefffire a right to call upon him cither to reim- 
burse him the whole or part of his demand, or to do some act 
towards reinstating him in the situation he would have been in 
but for the success of the plaintiff’s claim. In such cases the 
Court, in order to avoid a multiplicity of suits, requires that 
the parties so consequentially liable to bo affected by the 
decree, shall bo before the Court in the first instance, in 
onler that their liabilities may be adjudicated upon and settled 
by one proceeding. Thus, where a defendant in his answer 
insisted that he was entitled to be reimbursed by A. what he 
might be decreed to pay to the plaintiff, and therefore that 
A. was a necessary party, the Court, at the hearing, directed 
the cause to stand over, with liberty to the plaintiff to amend 
by making A, a defendant (g). And so where an heir-at-law 
brought a bill against a widow to compel her to abide by her 
election, and to take a legacy in lieu of dower, it was held 
that the personal representative was a necessary party, be- 
cause in the event of tlie plaintiff’s succeeding she was entitled 

(e) Dalv p. Kelly, 4 Dow. 4S5; (/) Foster v. Deacon, Mejf&c 

niiuinp of Winchester v, Paine, Geld, 59. 

supra. <g) Greenwood v. Atkinson, 5 Sim. 

119. 
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Penons eonsequentialiy inUreiUd tti teiisting, ^ c. 

to satisfaction for her legacy out of the personal estate ; ahd 
the plaintiff had leave to amend, by making the executor 
a party (A), 

Upon this principle it is that the Courts proceed in the case 
of sureties and of joint obligors in a bond, (before referred to,) in 
requiring all those who are bound, or their representatives, to 
be before the Court, in order to avoid the multiplicity of suits 
which would be occasioned if one or more were to be sued 
without the others, and left to seek contribution from their 
co-sureties or co-obligors in other proceedings (t). And upon 
the same ground, where a bill hod been filed by bail against 
the creditor for an account of dealings between him and the 
principal debtor, upon which bill the bail had obtained an in- 
junction to restrain the creditor from proceeding in his action 
at law against them upon the bail bond. Lord Chief Baron 
Eyre dissolved the injunction, because the principal, altliough 
named as a defendant, was alleged to be out of the jurisdiction 
of the Court (i). 

Upon the same principle it is, that in suits by specialty 
creditors, for satisfaction of their demands out of the real 
estate of a person deceased, it is required that the personal 
as well as the real representative should be brought before 
the Court (A), because the personal estate, being the pri- 
mary fund for payment of debts, ought to go in ease of the 
land (Z), and the heir has a right to insist that it shall bo ex- 
hausted for that purpose before the realty is charged ; so that 
if a decree were to be made in the first instance against the 
heir, he would be entitled to file a bill against the personal 
representative to reimburse himself. The Court, therefore, 
in order to avoid a multiplicity of suits, requires both tho 
executor and heir to be before them, in order that it may, in 
the first instance, do complete justice, by decreeing the exe- 
cutor to pay the debt, as far as the personal assets will extend, 
the rest to be made good by the heir out of tho real assets (m). 
Upon this principle it was, that where a man covenanted for 
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(h) Lesquire v. Lesquire, Rep. t 
Finch, 134. 

(0 Ante, p. 362. 

(j) Uoveray r.Crayson, 3 Swan, 
115, n. 


ik) 3 Atk. 406. 

(/) Gabon V. Hancock, 2 Atk. 
434. 

(m) Knight v, Knight, 3 P. Wins.« 
333. 
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liimgelf and his heirs that a jointure house should remain to 
the uses in a settlement, and the jointresa brought a bill 
against the heir to compel him to rebuild and finish the join- 
ture house, and to make satisfaction for the damage which 
she had sustained for want of the use thereof, Lord Talbot 
allowed a demurrer, on the ground that the executor ought to 
be a party, because the Court would not in the first instance 
decree against the heir to perform his covenant, and tlieii put 
the heir upon another bill against the personal representative 
to reimburse himself out of the personal assets (n). 

Upon the like ground, where L. O., being indebted by 
judgment, and seised of lands, died intestate, leaving an infant 
heir, whereupon the wife took administration, and possessed 
herself of the personal estate, and also entered into the lands 
as guardian to the heir, and after receiving the rents for two 
years, died, having made a will, and appointed the defendant 
her executrix, who proved the will, and entered upon the land 
as guardian ; the heir died, and his heir was obliged to pay off 
the judgment, whereupon he filed a bill against the defendant 
to bo reimbursed, to which a demurrer was put in, because no 
administrator de bonis non of L. 0. was party; and the Lord 
Keeper's opinion was, that the profits taken by the guardian 
w^ould be liable to make satisfaction to the plaintiff, but that 
the personal estate of L. O. was in the first place liable in 
case of the heir, and in that respect held the bill ill, and gave 
the plaintiff leave to amend (o). 

A bill of discovery of real assets ma^, however, be brought 
against the heir, in order to preserve a debt, without making 
the administrator a party, where it is suggested that the re- 
presentation is contested in the Ecclesiastical Court (^0 ; und 
where the heir of an obligor would not administer himself, 
and had opposed the plaintiff, who was a principal creditor, in 
taking out administration, a demurrer by him, because the 
administrator was not a party, was over-ruled ( 7 ). 

Where the nature of the relief pnfyed is such that the heir 
at law has no remedy over against the personal estate, 

(n) Knight n. Knight, S P. Wms. (p) Plunkct t>. Penson, 2 Atk. 51. 
333. (q) D’Aranda v, WhilUngham, 

((0 nrc&suud«a r. l)ccrccts,2 Clu Mos. 81. 

Pd. 107- 
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the personal representative is on unnecessary party ; thus in 
t)ie case of a bil^ filed by a mortgagee against the heir of a 
mortgagor to foreclose, the executor of the mortgagor is an 
unnecessary party, because in such a case the mortgagee has a 
right to the land pledged, and is not in anyways bound to in^ 
tcrmcddle with the personal estate, or to run into an account 
thereof ; and if the heir would have the benefit of any pay- 
ment made by the mortgagor or his executor, .he must prove 
it(r). And it makes no difference if the mortgage be by 
demise for a tenn of years, provided the mortgagor was seised 
in fee ; in such case the executor is an unnecessary party, and 
if made one, the bill against him will bo dismissed with 
costs (s). And wliere a term of 1 ,000 years had been granted, 
but conditioned to sink and be extinguished upon payment of 
an annuity for forty-two years, and at tlio expiration of the time 
a bill was brought by the heir of the grantor for a surrender 
of the residue of tlie term, it was held that the personal repre- 
sentative of the grantor need not be a party (f)* 

Whore however a bill is filed to redeem a mortgage against the 
heir of a mortgagee, the personal representative must also, ns 
the party entitled to the money, be made a party to the suit, be- 
cause, although the mortgagee upon paying tlic principal money 
and interest has a right to a reconveyance from the heir, yet the 
heir is not entitled to receive the money ; and, if it w^ero paid 
to him, tlie personal representative would have a right to sue 
liim for it. And so to a bill uhich prays a sale instead of a fore- 
closure (i/), the personal as well os the real representative must 
be a party, because it is requisite to show that the personal estate 


(r) Duncombe v Hansley, 3 P. 
Wms. 333, twiis; Fell v. Piowa, 2 
Bio. C. C. *279. 

(s) Bradshaw ». Outram, 13 Ves. 
2.i 1. If the mortgage was of a chat- 
tel inlerrst, of coiiise tlic executor, 
and not the heir, uould be the pro|)or 
paity j and if freehold and leasehold 
estates aie both comprised in the 
same mortgage, both the heir and ex- 
ecutor will necessary parties to a 
bill of foreclosure. Robins v» Hodg- 
son. Rolls, 15 Feb. 1794. 

(e) Bampfield v, Vaughan, Rep. 
t. Finch, 104. 


(n) Tbeca.ses in which a mortgagee 
may have a sale instead of a fore- 
closure, are — 1, where the estate is 
deficient to pay the incumbiance; 
2, where the mortgage is of a dry re-* 
veiMon; 3, where the mortgagee dies 
and tbeecjuity of redemption dcsccnd.s 
upon an infant ; 4, where the mort- 
gage is of an advowson ; 5, where 
the mortgagor becomes a bankrupt; 
and 0, where a nioitgagc is of an 
estate in Ireland. Vu/e 2 Powell on 
Mortgages, by Coventry, lOlG, n. T. 
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has been exhausted before the real estate can he sold, the per- 
sonal estate being in such case the primary fund(»). And 
where a mortgagee having a power of sale, without the con- 
currence of the mortgagor, resorted to the Court of Chancery 
to compel a sale against the heir. Sir William Grant held, that 
the executor was also a necessary party, because if a person 
having the legal title and being competent to sell, will have 
the assistance of the Court, all who are interested in the 
result of the sale must be parties, that the whole of their 
claims may be arranged by the decree (^). 

Where a man contracts for the purchase of an estate, and 
dies intestate as to the estate contracted for before the com- 
pletion of the contract, the vendor has a right to file a bill 
against his personal representative for payment of the pur- 
chase-money, but if he does, he must make the heir at law a 
party, because the heir is the person entitled to the estate. And 
for the same reason where the vendee, after the cause was 
at issue, died, having devised the estate which was the subject 
of the suit to infant children, and the plaintiff revived against 
the personal representatives only ; it was held that the infant 
devisees were necessary parties, and the suit w^as ordered 
to stand over, in order that they might be brought before 
the Court (z). 

Upon the same principle, if a vendor were to file a bill 
against the heir, the heir would have a right to insist upon the 
personal representative being brought before the Court, be- 
cause the purchase-money is in the fifst instance payable out 
of the personal estate. But where a bill stated that an estate, 
purchased in the defendant's name, was so purchased in trust 
for the pldntiff’s ancestor who paid the purchase-money, and 
prayed a reconveyance, a demurrer on the ground that the 
executor of the ancestor was not a party, was overruled ; be- 
cause the purchase-money having been paid, it was quite clear 
that no decree could have been made against the personal 
representative (a). 


(x) Daniel v, Skipwith, 3 Bro. 
C. C. 165 ; Hoagson v, Paikei, ibid, 
Belfs Edit. note. 

(v) Christopher v. Sparke, 2 J. & 
W. 229. 


(z) Townsend v. Champemowne, 
9 Pri. 130. 

(a) Astlcy v. Fountain, Rep. t. 
Finch, 4. 
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The rule, which requires the presence of ell persons who may Penums ^sst 

kik. whom Dimod*' 


be eventually interested in the decision has been further ex- 
emplified in the case of Green v. Poole {b). In that case a lease 
had been granted to.tlie plaintiffii of certain tenements, except- 
ing thereout all mines, minerals, &c., with liberty for the lessor, 
his heirs, lessees or assigns, to dig and work the mines. See,, on 
paying such reasonable satisfaction for such damages and spoil 
of ground as were mentioned in a certain lease, by which the 
mines and minerals were granted to a person of the name of 
Ord, and in which lease Ord covenanted to pay to ilenry 
Green, the plaintiff’s father, who then occupied the lands as 
tenant fram year to year, and to other tenants and farmers 
within the manor, such satisfaction for damages and spoil of 
ground as might be awarded by two indifferent persons, to be 
appointed as therein mentioned. Under this covenant, the 
plaintiff applied to the lessee of the minerals for satisfaction 
for the spoil and damage, and arbitrators wore appointed, 
who fixed the amount to be paid by the lessee, which he 
was willing to pay, but the plaintiff not being satisfied with 
the award, filed his bill against the representatives of 
the lessor, who was dead, for satisfaction for the damage. 
To this bill it Avas objected at the hearing, that the plaintiff 
had not made proper parties, and that he ouglit to have 
made the persons claiming under Ord*s lease of the mines 
defendants, and the bill was dismissed. The House of 
Lords, however, reversed the decree, but directed that the 
appellant should be at liberty to amend his bill by adding 
proper parties. The precise ground upon which the decision 
of the House of Lords was founded, does not appear from the 
report; it is evident, however, that the persons interested in 
the lease of the mines were considered necessary parties ; the 
reason of wliich must have been, that if the plaintiff had 
succeeded in establishing his claim against the estate of the 
lessor, the representative of the lessor was entitled under the 
covenant in Ord* 8 lease, to proceed to reimburse himself 
against the persons interested under that lease ; and therefore, 
upon the principle above laid down, the defendant had a right 


ant hat a 
remedy over. 


(ft) 6 Bro. P. C. 601, 
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Of necessary Parties to a Suit : 

to insist upon those persons being before the Court in the first 
instance, in order. that the whole case might be settled at 
once. 


Sect. III. 

Of Objections for want of Parties. 

Having endeavoured in the preceding sections of this 
chapter to point out the parties who ought to be brought before 
the Court by the plaintiff, in order that complete justice may 
be done in tlie suit, the next step is to show in what manner 
an objection, arising from the omission of any of these parties 
in a bill is to be taken advantage of by the defendant, and how 
the defect arising from such omission is to be obviated or 
remedied by the plaintiff. 

And here it is necessary to remark, in the first instance, 
that none are considered as parties to a suit who are not either 
plaintiffs, or named in the prayer for process ; the mere naming 
a person as a defendant, without praying process against him, 
not being considered as making him a party (a). 

A defect of parties in a suit may be taken advantage of 
either by demurrer, plea or answer ; or if the defect has not 
been suggested in any of those proceedings, the defendant 
may still have the benefit of the objection, by statement to 
the Court at the hearing. 

Whenever the deficiency of parties appears on the face of 
a bill, the w'ant of proper parties is a cause of demurrer. 
There appears to be some doubt y'hethcr a demurrer of this 
nature can be partial, and whether it must not extend to the 
whole bill. And in the case of The East India Company v. 
Coles (Jb), Lord Loughboroiigli was inclined to think, that 
there could not be a partial demurrer for want of parties ; but 
upon Mr. Mitford’s (1.ord Redesdiile) mentioning some 
cases (c), wdierein such partial demurrers had been allowed, 
the case w'as ordered to stand over to the next day of demur- 

(a) Windsor, V. Windsor, 2 Dick. Attwood v. Hawkins, Finch, 113; 
707. Bressenden v. Decreets, 2 Cha. Ca. 

(ft) 3 Swan. 112, n. 197. 

(r) Astley v. Fountain, Finch, 4 ; 
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rers; in the mean time, however, the plaintiffs counsel, 
thinking* it better for his client, amended the bill. 

It is to be observed, that if a sufficient reason for not 
bringing a necessary party before the Court is suggested by 
the bill, as, if a personal representative is required, and 
the representation is charged to be in litigation in the 
Ecclesiiistical Court, or if the bill seeks a discovery of the 
persons interested in the matter in question, for the purpose of 
making them parties, and charges that they are unknown 
to the plaintiff, a demurrer for want of the necessary parties 
will not hold (d). 

Upon the same principle, where it was stated in & bill that 
the defendant, who was the next of kin of an intestate, had 
refused to take out letters of administration, and that the 
plaintiff had applied to the Prerogative Court for administra- 
tion, but having been opposed by tlie defendant, was denied 
administration, because he could not prove that the intestate 
had left bona notahilia ; and that he had afterwards applie I 
to the Consistory Court of Bath and Wells, where ho like- 
wise failed, because he could not prove that the intestate had 
died in the diocese ; and that the defendant had refused to 
discover where the intestate bad died ; a demurrer for want 
of proper parties, because the personal representative of the 
intestate was not before the Court, was overruled (e). 

It is said that a demurrer for want of parties must show 
who are the proper parties; not indeed by name, for that 
might bo impossible (/) ; but in such a manner as to point out 
to the plaintiff the objection to his bill, so as to enable him to 
amend by adding the necessary persons (y). Some doubt has 
been thrown upon the correctness of this rule, in consequence 
of an observation by Lord Eldon in Pyte v. Price (h). . His 
Lordship is there reported to have said, * that beside the objec- 
tion which had been mentioned at the bar, to the rule which 
required the party to be stated, it might appear that the plaintiff 
knows the party,* and then to have observed, * perhaps there is 

(d) Lord Red. 14G. 

(e) D’aranda v. Whitlingham, (g) Lord Red. 147; ^tomey- 
Mos. 84. general v. Jackson, 1 1 Ves. 3G9. 

(j) Touiton r. Flower, 3 P. Wms. (h) G Ves. 781, 

3G9. 
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Of necessary Parties to a JSuit : 

not a general rule either way.’ It is submitted, however, that 
this observation of Lord Eldon does not at all shake the rule 
which has been laid down, as to the necessity of pointing out 
who the necessary party is, but merely refers to the observation 
made at the bar, that there was no rule requiring a demurrer 
to state the parties, that is, by name, as it might be out of the 
power of the defendant to do so ; and that it does not refer to 
the necessity of calling the plaintiff’s attention to the descrip- 
tion or cliaractcr of the party required, in order to enable him 
to amend his bill, without putting him to the expense of 
bringing his demurrer on for argument, which he might 
otherwise be obliged to do, in order to ascertain who the 
party required by the defendant is. 

Where a demurrer for want of parties is allowed, the cause 
is not considered so much out of Court but that the plaintiff 
may afterwards have leave to amend, by bringing the necessary 
parties before the Court (i). And where the demurrer has 
been ore tenus, such leave will be granted to him without his 
paying the costs of the demurrer ; though if he seeks, under 
such circumstances, to amend more.exteiisively, than by merely 
adding parties, lie must pay the defendant the costs of the 
demurrer (A). 

If the defect of parties is not apparent upon the face of the 
bill, the proper way of bringing the defect before the Court is 
by plea, which must aver the matter necessary to show it (w). 

A plea for want of proper parties is a plea in bar, and 
goes to the whole bill, as well to the discovery as to the relief, 
where relief is prayed (n), though the want of parties is no 
objection to a bill for discovery merely (o). 

Where a sufficient reason to excuse the defect is suggested 
by the bill, as where a personal representative is a necessary 
party, and the bill states that the representation is in contest 
in the Ecclesiastical C*ourt(j7); or where the party is resident 
out of the jurisdiction of the Court, and the bill charges that 

(t) Bressenden v. Decroets, ubi 2Atk. 51. 
supra ; vide etiam Lloyd v. Loaring, (ti) Plunkett v. Penson, 2 Atk. 
6 Ves. 773. 61 ; Hamm v. Stevens, 1 Vern. 11 0. 

(k) Newton v. Lord Kgmont, 4 (o) Sangosa v. Kast India Com- 

Sim. 585. pany, 2 Kq. Ca. Ab. 170, PI. 28. 

{m) Lord Ucd. 22G j 1 Vern. 110 ; {p) Plunkett r, Pcn$on, 2 Atk. 51 . 
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fiict {q ) ; or where tlie bill seeks a discovery of the necessary 
parties (;•), a plea for want of parties will not, any more than 
a demurrer fur the same cause, be allowed, unless the defendant 
controverts the excuse made by the bill, by pleading matter to 
show it false ($). Thus, in the first instance above put, if before 
the filing of the bill the contest in the Ecclesiastical Court had 
been determined, and administration granted, and the defend- 
ant had showed this by his pica, the objection for want of par- 
ties would not in strictness have been good. 

Upon arguing a plea of tins kind, the Court) instead of 
allowing it, generally gives the plaintiff leave to amend tlie 
bill, upon payment of costs ; a. liberty which he may also ob- 
tain after allowance of the plea, according to the common 
course of the Court, for the suit is not determined by the 
allowance of a plea(/). 

An objection for want of parties in a bill may also, as has 
been stated, be noticed by the defendant in his answer, or it 
may be suggested to the Court at the hearing, without being 
in any manner noticed in the pleadings, in wliicb case, if tbc 
Court thinks the objection 4 ^ell framed, it will order the cause 
to stand over, and give the plaintiff leave either to amend bis 
bill by adding the proper parties, or to file a supplemontal bill 
for that purpose. If the objection has been stated upon tbe^ 
answer, the order w'ill be made upon the plaintiff paying (lie 
defendant tlic costs of the day ; but if it lias not Ix'en stated 
upon the answer, (be order will be made without payment of 
the costs of the day («). 

The Court will not at the hearing give leave to the 
])1aintiff to amend by adding jmrties, if by so doing the 
nature of the case made by the bill will be changed; and 
therefore, where a bill was filed for the specific performance 
of a contract for a lease, in which the contract was alleged 
to have been entered into for a lease to the plaintiff only, but 
the defendant by his answer insisted that the contract was for a 
lease to the plaintiff and A., and at the hearing tbc plaintiff, 
after endeavouring unsuccessfully to establish the case as 

t^) Cowslad r. Cely, Free, Cli. (s) Lord Reil. 227. 

83; Darwent v. Walton, 2 Atk. 510. (0 Ibid. 

(r) fiowyer i. Covert, I A’^crn. 05. («) Mitchell (;. liuiley, 3 Mad. 63. 

< ; r 
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At the hearing, made by this bill, applied for leave to amend by making 
A. a party, Jjord Redesdale refused to allow the cause to 
be adjourned for that purpose, because the addition of the 
party in such a case would not be like adding a party against 
whom in a plain case a decree was to be made, but it would 
be in effect making a new case, founded upon a new agree* 
ment, which his Lordship said would be mischievous under 
such circumstances, because parties who came for the execu- 
tion of agreements should be compelled to state them as they 
ought to be stated, and not to set up titles which, when the 
cause comes to a hearing, they cannot support (to). 

In a recent case, before Sir Charles C. Pepys, M R., an 
order was made at the hearing that the plaintiffs should be at 
liberty to amend their bill by adding parties, as they should be 
advised, or by shewing why they are unable to bring the 
proper parties before the Court (x). 

The proper time for taking an objection for want of parties 
is upon opening the pleadings, and before the merits^are dis- 
cussed (y ) ; but it frequently happens that after a cause has 
been gone into, and thoroughly #ieard, the Court has felt 
itself compelled to let it stand over for the purpose of amend- 
ment (x). 

The objection for want of parties ought to proceed from 
a defendant, for it has been decided that the plaintiff bringing 
his cause to a hearing without proper parties, cannot put it off 
without the consent of the defendant (a). Cases of exception 
may occur, where, for instance, the plaintiff was not aware of 
the existence of persons whose claims could touch the interests 
of those who were upon the record ; but that ought to be clearly 
established ; and the plaintiff ought to apply as soon as he has 
obtained that knowledge (&). 

Notagrouiul appears foniierly fo have been considered, that where 

fordUmissal. a lull wanted proper parties, it was in the power of the 
* Court either to dismiss it without prejudice to the plaintiff’s 
right to file a new bill, or to g^ve leave to amend (c) ; but 
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the opening. 
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the defendant. 


(w) Deniston v. Little, 2 Sch. & 
Lef. 11 n. 

(x) Milligan v. Mitchell, Rolls. 
July 25, 18:15. 

(v) Jones t'. Jones, 3 .\tk. 111. 


(z) Ibid. 

(а) Inoes v. Jackson, 16 Ves. 350. 

(б) Ibid. 

(c) StaflS)rd v. the City of London, 
1 P. Wms. 428. 
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it seems that a decree of Sir J. JekylFs in a cause at the At the hi aiin;. 

Rolls, to dismiss a bill for want of parties, was afterwards " 

reversed for that reason, and that a decree of the same 

nature in the Court of Exchequer was likewise reversed in 

the House of Lords, and that since that time causes have 

never been dismissed for want of parties, but are ordered but cssq mu^ 

only to stand over on payincr the costs of the day, in order 
. , , . i f . i. 1 . plaintiff to 

that the plaintiff may have the opportunity of making proper amend. 

parties (c). 

Formerly the costs of the day, as settled by I.ord Maccles- Coats of the 
field, were, if the cause was heard by the Lord Chancellor, 51., 
and if at the Rolls 51, 6s. 8cf. (d) ; but now, where a cause being 
in the paper for hearing is ordered to be adjourned upon pay- 
ment of the costs of the day, there the party to pay the same, 
whether before the Lord Chancellor, the Master of the Rolls, 
or the Vice Chancellor, shall pay the sum of 10/., unless the 
Court shall make order to the contrary (c). 

A plaintiff may at the hearing obviate an objection for want Plaintiff may 
of a particular party, by waiving the relief he is entitled to 
against such party (/) ; and where the evident consequonco of parties, 
the establishment of the rights assorted by the bill, might be 
the giving to the plaintiff a claim against other persons who arc 
not parties to the suit, the plaintiff by waiving that claim may 
avoid the necessity of making those persons parties (ff). This, 
however, cannot be done to the prejudice of others (A). 

In some cases the defect of parties has been cured at the or under- 

hearing by the undertaking of the plaintiff to give full effect effect uflhtir 
to the utmost rights which the absent party could have lightA. 
claimed, those rights being such as could not affect the interest 
of the defendants. Thus, where a bill was filed to set aside 
a release which had been executed in pursuance of a family 
arrangement, in consequence of which a sum of stock was 
invested in the names of trustees for the benefit of the plain- 
tiff's wife and unborn children, which benefit would be lost if 
the release were set aside, the Master of the Rolls held, that 

(r) Anon. 2 Atk. 14; Jones v. (/) Pawlet t*. the Bishop of Lin- 
Jones, 3 Atk. Ill ; Green o. Poole, coin, 2 Atk. 296. 

5 Bro. P. C. 504. (i^) Lotd Red. 146. 

(d) 1 Turner & V. 82. (A) Ibid. 

{€) Old. 1828, XXXV ; 2 Russ. App. 14. 

c c 3 
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the trustees of the settlement were necessaiy parties, in 
Older to asiert the right of the children, but upon the plain- 
tiffs counsel undertaking that all the monies to be recovered 
by the suit should be settled upon the same trusts for the 
benefit of the plaintiff’s wife and children, his Honor per- 
mitted the cause to proceed without the trustees, and ulti- 
mately, upon the undertaking of the plaintiff, declared that 
the plaintiffs were not bound by the release (i). 

As a decree made in the absence of proper parties may be 
reversed, and at all events will not bind those who are absent, 
or those claiming under them (k), great care should be taken 
on the part of the plaintiff to have the necessary parties 
before the Court, and that previously to his bringing the 
cause on for hearing (/) ; because, as we have seen before, he 
cannot then apply for leave to add parties without the con- 
sent of the defendant. 

The most usual way of adding parties is by amendment of 
the original bill, though sometimes it is done by supplemental 
bill, and the Court will suffer the plaintiff to amend his bill 
by adding parties at any time before the examination of 
witnesses has taken place. If there has been no plea or 
demurrer, such amendment may be made without costs, pro- 
vided the addition be not so great as to render it necessary 
for the original defendants to have a new copy of the bill, or 
to put in a further answer, and provided also the plaintiff 
undertakes to amend the defendant’s office copy according to 
the addition (m). 

An order to amend by adding parties allows of the intro- 
duction of apt words to charge them, and to state the case 
against them (o). A plaintiff is not obliged, in adding parties 
by amendment, to make them defendants, he may, if he pleases, 
apply for leave to make them co-plaintiffs, and he has been per- 
mitted to do so by special motion after the defendants have 
answered tjie original bill (p). It is to be observed, however, 


(0 Han*ey v. Cooke, 4 Russ. 35. 
(fc) Piac, Reg. 299. 

(/) For cases in which the defect 
of parties has been remedied by the 
voluntary appearance at the hearing, 
riilc ante, p. 201. 


(to) Prac. Reg. 301. 

(o) Hand, 77. Palk t>. Ld. Clin- 
ton, 12 Ves/ 48. 

(;>) Hichens r. Congreve, 1 Sim. 
500. 
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that after imswer the addition of a co-plaintiff is not a matter of 
course, and that in such case the granting or refusal of an ord^r 
to amend by adding parties as plaintiffs is discretionary in the 
Court. Thus, in the case of The Oavemars of Luton Free 
School V. Smith (^), upon an appli^tion being made to the 
Court of Exchequer, that the plaintiffs might be at liberty to 
amend their bill by the addition of a plaintiff, on payment of 20s. 
costs, &c., the motion not being supported by any affidavit 
was refused. Upon a similar motion being afterwards made, 
supported by affidavits, stating the whole facts and pro- 
ceedings in the cause, and that at the time of the instruc- 
tions being given to counsel to prepare the original bill, the 
plaintiff was ignorant of the facts which rendered it neces- 
sary to make the party a co-plaintiff, but without stating 
that the party whose name was proposed to be inserted had 
given his consent, the motion was ordered to stand over in 
order that such consent might be given, whereupon an affi- 
davit was afterwards filed, verifying an annexed written con- 
sent of the party, and the motion was renewed, but was 
ultimately refused, upon argument, with costs (r). 

From the above case, it is to be collected that wdiore a 
plaintiff applies after answer for leave to amend his bill by 
adding a co-plaintiff, he must, in support of his application, 
show that the person proposed to be added is willing to be- 
come a co-plaintiff. 

It is to be observed, that a bill of discovery cannot bo 
amended by adding parties as plaintiffs. This was held to 
be the law of the Court by Lord Eldon in Lord Cholmondeley 
V. Lord Clinton (s), where a bill had been filed by cestui que 
trusts, in aid of an ejectment at law, and the defendant pleaded 
facts to show that the legal estate was in the trustees. The 
difficulty in the case was, however, got over by the plaintiffs 
consenting to the allowance of the plea, and moving to 
amend by inserting a statement to show that the legal estate 
was in trustees, and that a count had been introduced in the 
declaration in ejectment on the demise of the trustees. 

In a recent case before Lord Cottenhain, L. C., his Lordship 

(q) 1 M‘I-el. 17. 

(r) Vitie eliam Mil ward r. Oldfield, 4 Price 825. 

(s) 2 Mer. 71. 74. 
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held that an order made at the hearing for leave to amend, bj 
adding parties, did not authorise the introduction of new ccn 

plaintiffs (0* 

We have seen, however, before, that where a plaintiff is one 
of a class who ought to be parties to the suit, but whose number 
would bring the case within the rule before pointed out, as 
acted upon where the parties claiming in the same interest as 
the plaintiff are so many that the introduction of them upon 
the record would be productive of inconvenience, and omits to 
state in his bill that he sues on behalf of himself and of the 
others, having the same interest with himself, the Court will 
allow the defect to be remedied by amendment, and will at the 
hearing permit the cause to stand over for that purpose (a). 

It is said that the Court will, even after publication, and at 
any time before hearing, suffer parties to be added by amend- 
ment upon a proper cause being shown, and that even after 
a decree and before it has been enrolled, persons interested 
may by petition be made parties and let into it, if their 
right be interwoven with the other plaintiffs and settled (in 
general) by the decree, they paying the plaintiffs a pro- 
portionable part of the charges of the suit (to). And in 
Habergham v. Vincent (a), Lord Thurlow intimated an 
opinion that after a decree had been made, passed and 
entered, without bringing before the Court a personal repre- 
sentative w'ho had become so after the bill was filed, he might 
be added by amendment, and that a motion for that purpose 
would be regular, provided it was merely for the purpose of 
making him a witness to what was done in the Master’s 
Office, but that, if there was anything in the decree affecting 
him in the w^ay of order to pay, such an order would be out 
of the power of the Court. 

It is, however, to be observed, that after publication has 
been passed, and the cause set down for hearing, the bill can 
be amended in no other respect than hy making parties (y), and 
that even an order for leave to amend by adding parties will 

(0 Milligan i>. Mitchell. L. Cb., (i) 1 Ves. jun. 68. 

6lh May, 1886. (y) Goodwin v, Goodwin, 3 Atk. 

(m) .'Infr, 336. 370. 

(«’) Prac. Reg. 301, 
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Of the Joinder of ParHet having no Interest. 

not be granted after replication where the plaintiff has been Of tmendiiig 
guilty of laches (x). them 

If parties are added after witnesses have been examined, whcie partiei 
the deposition of those witnesses cannot be read against them, arc added after 
as they have had no opportunity of cross-examining such 
witnesses (a) ; and if the parties are added after publication 
passed, the cause as to those parties must be heard upon bill 
and answer. If, therefore, a plaintiff after publication passed. The cause must 
is advised that it will be necessary to bring other parties bni^and^anSUer 
.before the Court, and in order to do that, must put new 
matter in issue, he must not proceed by amendment but by 
supplemental bill (^). 

It may be observed here, that it is not considered as any Parties may be 
breach of an order to amend by adding parties made at 
the hearing, that the defendant has brought the necessary ^ ^ ^ 
parties before the Court by supplemental bill instead of amend- 
ment (c). 


Sect, IV. 

Of the Joinder of Parties who have no Interest in the Suit, 

It has been before stated, that no one should be made a As tlofendant^. 
party to a suit ag^ainst whom, if brought to a hearing, there ' 
can be no decree {d ) ; thus, an agent for the purchase of an Agents, 
estate, is not a necessary party to a bill against his employer 
for a specific performance, although he signed the memo- 
randum for the purchase in his own name(e), and so a 
residuary legatee need not be made a party to a bill against UoAiduary 
an executor for a debt or legacy, and for the same reason in 
a bill brought by or against the assignees of a bankrupt or HankrupU and 
insolvent in respect of the property vested in them, under 
the bankruptcy or insolvency, the bankrupt or insolvent 
should not be parties (/). Upon the same principle, persons 
who are mere witnesses, and may be examined as such, ought witnesses. 

(z) Milward v. Oldfield, 4 Price (c) Greenwood v. Atkinson, S 
325. * Sim. 419. 

(a) Pratt v. Barker, 1 Sim. 1. (d) 3 P. Wms. Sll, n. I. 

(5) Goodwin v. Goodwin, 3 Atk. (a) Kingley v. Young, Coop. Tr. 

370 ; vide pott. Amendment of Bills P). 42. 

and Supplemental Bills. ( / ) ante Bankrupt Defcatjanls' 

Parlies. 
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not to be made defendants (/), even though the object of the bill 
is to obtain a discovery in aid of an action at law in which their 
discovery would be iftore effectual than their examination 

This rule is, however, liable to exceptions ; thus in cases 
where under certain circumstances a discovery upon oath is 
desirable from individual members of a corporation aggregate, 
or from the officers of a corporation, such members or officers 
may be made defendants (A) ; with respect to the latter case, 
it has been observed by Lord Eldon, tlmt the principle upon 
which the rule has been adopted is very singular ; it origi- 
nated with Lord Talbot (i), who reasoned thus upon it, that 
you cannot have a satisfactory answer from a corporation, 
therdibre you make the secretary a party, and get from him 
the discovery you cannot be sure of having from them, and 
it is added that the answer of the secretary may enable you 
to get better information.” The first of these principles,” 
continues his Lordship, is extremely questionable, if it were 
now to be considered for the first time ; and as to the latter, 
it is very singular to make a person a defendant in order to 
enable yourself to deal better, and with more success, with 
those whom you have a right to put upon the record ; but 
this practice has so universally obtained without objection, 
that it must be considered established” (A). 

Other persons are mentioned by Lord Eldon as affording 
exceptions to the rule before laid down, that mere witnesses 
cannot be made parties to a suit, viz. agents to sell, auc- 
tioneers, &c., who have been made defendants without ob- 
jection (1 ) ; his Lordship, however, appears to have thought 
that the practice of making such persons parties arose origi- 
nally from their having some interest, such as holding 
deposits, which might entitle the plaintiff to relief against 
them, and it has been since held that an agent who bids 
at an auction for an estate, and signs the memorandum 
in his own name for the purchase, need not be made a co- 
defendant with his employer to a bill for the specific per- 
formance of such agreement (m). In Bummer v. The Cor- 

if) Plummer r. May, 1 Vcs. (0 Wych v. Meal, 3 P.\yms.3I0. 
420^ How V, Best, 5 Mad. 10. (k) 7 Ves. 280. 

(^) Fenton v, Hughes, 7 Ves. 288. (/) Ibid. 

Vide iinte Corporations, I8fi. Coop. Tr P, 12. 
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poration of Chippenham {n)^ Lord Eidon alto mentioaa as AnDeMsiilk 

cases of exception to the general rule above referred to, those ' ^ 

of arbitrators and attomies. With respict to arbitrators, how- Aibit.atore. 

ever, it is, a rule that in general an arMtrator cannot be made a 

party to a bill for the purpose of impeaching an award, and 

that if he is, he may demur to the bill, as well to the discovery 

as to the relief (o). In some cases, nevertheless, where an award 

has been impeached on the ground of gross misconduct in the 

arbitrators, and they have been made parties to the suit, the 

Court has gone so far as to order them to pay the costs (/i). 

In such cases Lord Redesdale considers it probable that a de- 
murrer to the bill would not have been allowed ( 7 ), and in Lord 
Lonsdale v. Littledale (r), a demurrer, by an arbitrator, to a 
bill of this nature was in fact overruled, though not expressly 
upon the ground of the impropriety of making an arbitrator a 
party, but because the bill charged certain specific acts which 
showed combination or collusion between him and one of the 
parties, and made him the agent for such party, and which 
the Court therefore thought required an answer. 

But although arbitrators may be made parties to a bill to ivfay pivatl to 
set aside their award, they arc not bound to answer as to their cliscovcQr, 
motives in making the award, and they may plead to that 
part of the bill in bar of such discovery (s) ; but it is incum- hut iumki an- 

bent upon them, if they are charged with corruption and par- charges of 
* * corrupt lou. 

tiality to support their plea by showing themselves incorrupt 

and impartial, or otherwise the Court will give a remedy 
against them by making them pay costs ( 0 > 

From the preceding cases it may be collected that arbi- May be made 
trators can only be made parties to a suit where it is intended 
to fix them with the payment of costs, in consequence of their 
corrupt or fraudulent behaviour, and in such cases it is ap- 
prehended that the bill ought specifically to pray that relief 
against them. The same rule also applies to the other case Atioime&. 
of exception before alluded to, as having been mentioned 

(n) 14 Vcfi. 262. (v) Lord R^. 131. 

( 0 ) Steward v. R. I. Com., 2 Vern. (r) 2 Vcs., jun, 461 . 

380 ; Lord Red. 131. (*) Anon. 3 Atk , C4 1. 

(p) Chicot V. Lequesne, 2 Vcs. (t) Lingood r. Crouch r, 2 Aik. 

316, I ingood t**. Cioucher, 2 Atk. 300,601. 
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by Lord Eldon, namely, that of attomies, who can only be 
made parties to a suit in cases where they have so involved 
themselves in fraud, that a Court of Equity, although it can 
give no other relief against them, will order them to pay the 
costs. Thus, where a solicitor assisted his client in obtain- 
ing a fraudulent release from another, he was held to be* 
properly made a party, and liable to costs if his principal was 
not solvent (u). The same rule applies to any other person 
acting in the capacity of agent in a fraudulent transaction, as 
well as to an attorney or solicitor (x). It is to be observed, 
that in such cases, if an attorney or agent is made a party, 
the bill must pray that he may pay the costs, otherwise a 
demurrer will lie. In Le Texier v. The Margravine of An- 
spach (^), one of the questions before the Court was, whether 
a married woman could be made a party to a suit on the 
allegation, that in certain contracts which were the subject of 
litigation, she had acted as the agent of her husband, and 
that she had in her possession vouchers, &c., the discovery of 
which might assist the plaintiff in his case ; the bill, which 
did not pray any relief against the wife, had been demurred 
to, and Lord Eldon allowed the demurrer on the ground that 
she was merely made a defendant for the purpose of dis- 
covery, and that no relief was prayed against her. His 
Lordship said, ** I give no judgment as to what would have 
been the effect if thq bill had prayed a delivery to the plaintiff 
of the vouchers, which are charged to be in the hands of the 
wife; it is, how^ever, simply as far as relief goes, a bill 
against the husband only, and against the wife a bill for 
discovery only. The consequence is, that independent of her 
character as wife, the case must be considered as one of those 
in which the Court does sometimes allow persons to be made 
parties, against whom no relief is prayed, and the only case 
of that kind is that of the agent of a corporation.*’ With 
respect to the propriety of making an attorney or agent a 
party, merely because he has deeds or other documents in his 
possession, Lord Eldon, in Fenwick v. Recd{z)y observed, 

(u) Bowles V. Stewart, I Scb. 6c (v) 15 Ves. 164. 

hcf. m, (:) 1 Mei. 123. 

(v) Bulkeley v. Dunbar, 1 Anst. 37. 
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that generally speaking, and facie, it is certainly not 
necessary to make an attoiM^'party to a bill seeking a 
discovery and production of tme deeds, merely because he 
has them in his custody, because the possession of the 
attorney is the possession of his client, but cases may arise 
to render such a proceeding adviseable, as if he witholds the 
deeds in his possession, and will not deliver them to his client 
on his applying for them. 

Where a person who has no interest in the subject matter 
of the suit, and against whom no relief is prayed, is made a 
party to a suit for the mere purpose of discovery ; the proper 
course for him to adopt, if he wishes to avoid the discovery, is 
to demur (a). If, however, the bill states that the defendant 
has or claims an interest, a demurrer, which admits the bill 
to be true, will not of course hold, though the defendant has 
no interest, and he can then only avoid answering the bill by 
pica or disclaimer (b). 

The question whether a party who is a mere witness can by 
afiswer protect himself from the discovery required, appears to 
have given rise to some difference of opinion. Ip Cookson v. 
Ellison (c), the plaintiff made a person defendant who was 
merely a w'icness, and might have been examined as such, 
and therefore should have demurred to the bill. Instead of 
demurring, however, the defendant put in an answer, which 
not having satisfied the plaintiff as & one interrogatory, 
an exception w^as taken, and the Master reported the 
answer sufficient; but upon the case coming before Lord 
Thurlow, upon exceptions to the Master's report, his Lord- 
ship held that as the defendant had submitted to answer, he 
was bound to answer fully. In a subsequent case of Aeio- 
man v. Godfrey {d), however. Lord Kenyon appears to have 
entertained a different opinion. In that case, the defendant, 
who was a mere clerk, was alleged in the bill to be a party 
interested in the property in litigation', and in support of 
such allegation various statements were made, showing in 
what manner his interest arose ; he put in an answer denying 
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(o) Lord Red 15S. (c) 2 Bro. C. C. 252. 

(b) Ibid. 153 ; Plummer v. May, (d) 2 Bro. C. C. 332. 
1 Ves. 420. 
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all the statements upon which the allegation of his being in- 
terested was founded, and disclaiming all personal interest in 
the subject matter; and to this answer exceptions were taken 
by the plaintiff, because the defendant had not answered the 
subsequent parts of the bill, which exceptions were disallowed 
by the Master ; and upon the question coming on before Lord 
Kenyon, M.R., upon exceptions to the Master’s i*eport, he 
thought the Master was right in disallowing the exceptions, 
because the defendant had reduced himself to a mere witness, 
by denying his interest and disclaiming ; so that even sup- 
posing he had an interest he could not, having disclaimed, have 
availed himself of it. These contradictory decisions have been 
remarked upon by Lord Eldon in two subsequent cases (d) ; 
and his Lordship’s observations in those cases have been con- 
sidered, as approving of Lord Thurlow’s decision in Cook^ 
son V. Ellison (e). Nothing, however, can be collected from 
what Lord Eldon has said in either of these cases, as indi- 
cating an opinion either one way or the other, and at the 
period when they were before him, the doctrine that a party 
could not, qj^cept in particular cases, protect himself by an- 
swer from making a full answer to all the matters contained 
in a bill, does not appear to have been so strictly adhered to 
as it has since been (/). 

When a plaintiff finds that he has made unnecessary par- 
ties to his bill, he niffy either dismiss his bill as against them, 
or apply to the Court for leave to amend his bill by striking 
out their names ; in either case, however, the order will only 
be made on payment of their costs, as by striking them out as 
defendants, the plaintiff deprives them of the opportunity of 
applying for their costs at the hearing(^). 

The preceding observations, with regard to the joinder in 
the suit, of persons who have no interest, beneficial or other- 
wise, in the subject matter, refer to cases where they are made 
parties defendants ; the rule, however, that persons who have 
no interest in the litigation, cannot be joined in a suit with 

{d) Fenton v. Hughes, 7 Yes. 288 ; ibid. 290 ; Shaw v. Ching, ib. 303, 
Baker v. Mellisb, 11 Ves. 75, 70. and pm Answer. 

(e) Supra. (g) Wilkinson v. Belsher, 2 Bro. 

(/) Vide Bolder v. Ld. Hunting- 272, vide Pauper, 
field, 11 Ves. 283 ) Faulder r. Stuart, 
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those which have, applies equally to prevent their being joined At eo^phsiityfiu 
as co-plainti£f8. 

This has been the doctrine of Uie Court for a great length 
of time ; thus, in the case of The Mayor and Aldermen of 
Colchester (A), Lord Chancellor Parker said, that although 
equity goes so far as to give either side leave to examine a 
defendant de hene esse, yet this rule has not been extended to 
a plaintiff, in which case, if he be an immaterial plaintiff, the 
defendant may demur. So in Troughton v. Qetley (t), it was 
said and not denied, that if a plaintiff was an immaterial party 
the defendant might demur. The same question was twice 
decided by Sir John Leach when Vice Chancellor. In Cuff 
v. PlatelKJi)^ a general demurrer was allowed expressly on 
the ground, that though one of two plaintiffs had an interest 
in the subject of the suit, the other had no interest in it. In 
Makepeace v. Haythome (I), a defendant pleaded in bar to a 
bill for an account that one of the plaintiffs was an uncer- 
tificated bankrupt ; and though the other plaintiff had such 
ah interest as would sustain the suit if he had sued alone, 
and though the persons named in the plea as assignees of the 
bankrupt defendant were already parties in respect of some 
of the transactions mentioned in the pleadings, so that 
nothing could turn on any alleged want of parties (even if 
the plea had taken such an objection, wdiich it did not do), 
the Vice Chancellor allowed the plea expressly on the ground 
that one of the parties had no interest in the subject matter of 
the suit. 

The same doctrine was followed by Lord Lyndhurst, C., in 
the King of Spain v. Machado (m), in which several plain- 
tiffs having an interest in the matter of the suit were joined 
with others who had not, but were merely the agents of 
their co-plaintiffs, and a demurrer to the whole bill was 
allowed. And in Page v. Townsend («), where a bill was 
filed by four plaintiffs to restrain the piracy of engravings 
published in this country, and it appeared upon the bill that 
all four plaintiffs were jointly interested in the plates or de- 


(h) 1 P. Wms. 695. 
(0 1 Dick. 382. 

(k) 4 Kuss. 242. 


(l) 4 Russ. 214. 

(m) Ibid. 225. 

(n) 5 Sim. 395. 
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signs from which the engravings were taken, but that two of 
them only published them in England for their own benefit, 
the other two plaintiffs being the publishers of the same 
engravings in Paris for their own benefit ; the Vice Chan- 
cellor, Sir L. Shadwell, allowed a demurrer, because two of the 
plaintiffs only appeared to have an interest in the suit, the 
publishers in Paris not being represented as having any in- 
terest in the work published in Great Britain (o)« 

But although persons having no interest in the subject 
matter of a suit, cannot as we have seen be joined as co- 
plaintiffs, yet where persons having at the time a joint in- 
terest, file an original bill, and afterwards one of the co-plain- 
tiffs parts with his interest, such co-plaintiff may afterwards 
join in a supplemental bill filed for the purpose of bringing 
additional matter before the Court ; because, although he 
may have parted with his interest in the subject matter, he 
is still interested in the suit in respect of his liability to costs. 
Thus, where a bill was filed in the Exchequer by certain per- 
sons on behalf of themselves, and other members of a joint 
stock company, to which an answer was put in and a decree 
made, setting aside certain contracts between the plaintiffs and 
the defendant, and directing various accounts and inquiries, 
and afterwards a supplemental bill was filed in the name 
of the same plaintiffs against the same defendant, seeking 
amongst other things a lien on a part of the purchase 
money, which had been paid to the defendant, to which a 
plea was put in by the defendant on the ground that one 
of the plaintiffs in the supplemental bill had, previously to 
the filing of it, parted with all his interest in the partnership, 
d^c. Lord Lyndhurst, C. B.^ overruled the plea, being of 
opinion that the supplemental bill was nothing more than a 
continuation of the original bill, and his Lordship’s decision 
was afterwards confirmed by Lord* Abinger, C. B. upon a re- 
hearing (p). 

It is to be observed that the common case of joining an 
auctioneer and the vendor in a bill against a purchaser, is 
no exception to the rule above referred to, because the auc- 

(o) Vid§ etium Delondre ». Shaw, (p) Small v, Attwood, I Young & 
2 Sim , 237 . Collier, 39. 
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tioneer has an interest in the contract, and may bring an 
action upon it ; he is also interested in being protected from 
the legal liability which he has incurred in an action by the 
purchaser to recover the deposit. Nor does the circumstance 
of the assignor and the assignee of a chose in action being 
capable of suing together constitute an exception, because, 
although the assignor has parted with his beneficial interest 
in the subject matter, he still is interested as the owner of the 
legal estate {q). 

If the fact of one of the plaintiffs having no interest in the 
suit, appears upon the bill, advantage must be taken of it by 
demurrer (r). If the fact does not appear upon the bill it 
may be brought forward by plea (s). 

((/) Ryan v. Anderson, S Mad. Delondre v, Shaw, tibi supra. 

174. («) Makepeace v. tlay thorn, uH 

(r) Cuff V. Plate], King of Spain supra, 

». Machado, Page v. Townsend, 


401 

As co-plaintifik. 


Misjoinder of 
plaintiffs how 
taken advantage 


VOL. I. 


D D 



Of the Bill: 


<02 


CHAP. VI. 

OF THE BILL. 


Sect. I.— 0/ the different sorts of Bills. 
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Division of. 


It has been before observed, that a suit on the equity side 
of the Court of Chancery is commenced on behalf of a subject 
by preferring what is termed an English hill. If commenced 
by the Attorney-general on behalf of the crown, or of those 
partaking of its prerogatives, or under its protection, the 
commencement of the suit is by information {a). 

English bills, if they relate to matters which have not 
before been brought before the consideration of the Court, are 
called original bills, and form the foundation of most of the 
proceedings before what is termed the extraordinary or equit- 
able jurisdiction of the Court of Chancery, The same form 
of instituting a suit is also in use on the Equity side of the 
Court of Exchequer, and in all other equitable jurisdictions in 
the kingdom. 

Besides origfinal bills, there are other bills in use in Courts 
of Equity, which are preferred when it becomes necessary to 
supply any defects which may exist either in the form of 
the original bill, or may have been produced by events sub- 
sequent to the filing of it. Bills of this description are 
called bills which are not original. Sometimes a person, not 
a party to the original suit, seeks to bring the proceedings 
and decree in the original suit before the Court, for the pur- 
pose either of obtaining the benefit of it, or of procuring the 
reversal of the decision which has been made in it. The bill 
which he prefers for tliis purpose, is styled a bill in the nature 
of an original bill. 

Besides the different divisions of bills here enumerated, 
original bills are usually divided into 1. original bills praying 
relief, and 2. original bills not praying relief (6)^ 

(a) Ante, Chap. 1. (h) Ld. H. 29. 
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Original bills praying relief, are again subdivided into three 
heads: 1. Original bills', praying the decree of the Court 
touching some right claimed by ^e person exhibiting the 
bill, in opposition to rights claimed by the person against 
whom the bill is exhibited. 2. Bills of interpleader ; and, 
3. Certiorari bills (h). 

Original bills not praying relief, are of two kinds : 1. Bills 
to perpetuate the testimony of witnesses ; and 2, Bills of 
discovery. 

As original bills of the first kind are those most usually 
exhibited, the readers attention will in the present chapter be 
principally directed to them ; the other descriptions of bills 
will be more particularly considered when \re come to con- 
sider the practice of the Court applicable to the particular 
suits of which they are the foundation. 

Bills which are not original, or which are merely in the 
nature of original bills, together with informations by the 
Attorney-general, will be separately considered in a future 
part of the work. 


Sect. II. 

Of the Authority to fie a Bill. 

The first step to be taken by a party who proposes to 
institute a suit in Chancery, is to authorise a solicitor prac- 
tising in the Court to commence and conduct it on his behalf. 
It does not seem to be necessary that such authority should 
be in writing (c), although it would, perhaps, be better that 
solicitors before they commence suits should be in possession 
of some written authority for that purpose ; but in either case, 
in order to warrant a solicitor in filing a bill, the authority, be 
it in writing or by parole ought to be special ; and it has been 
held that a general authority to act as solicitor for a party, 
will not be sufficient to warrant his commencing a suit on his 
behalf (</), although, under a general authority, a solicitor may 
defend a suit for his client(e). 

(h) L(l. R. 29.* (d) Wilson v, Wilson, 1 Jac. & 

(c) Lord V. Kellett, 2 Milne & W. 457. 

K. 1. (e) Wriglit c*. Castle, 3 Mer. 12. 
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The rule which requires a solicitor to. be specially autho- 
rised to commence a suit on behalf of his client, applies as 
well to cases where the party is to sue as a co-plaintiff, as to 
cases where he is to sue alone ; and even to cases where his 
name is merely made use of pro forma. In Wilson v. Wil^ 
foa(/), Lord Eldon said, 1 cannot agree that making a person 
a plaintiff is only pro forma ; and I am disposed to go a great 
way in such cases, for it is too much for solicitors to take 
upon themselves to make persons parties to suits, without 
a clear authority; there are very great mischiefs arising 
from it.'* 

If a solicitor files a bill in the name of his client, without 
having a proper authority from him for so doing, the course 
for the client to pursue, if he wishes to get rid of the suit, is 
to move that the bill may be dismissed with costs, to be paid 
not by the plaintiff, but by the solicitor filing the bill. This 
motion may be made by the plaintiff in person, or he may, by 
warrant under his hand and seal, disclaim the bill as being 
brought without his order or privity, or against his order, 
though with his privity, and empower some counsel to make 
the motion (^) ; in which case, after the motion is made, the 
warrant must be delivered to the registrar, and the Court will 
order it to be filed (A). If a bill be exhibited in the name of 
a married woman agains- ther husband, it may, upon affidavit 
that she knew nothing of it, or had not consented to it, be dis- 
missed (i). A motion to dismiss a bill, as having been filed 
without the privity or consent of the plaintiff, must be accom- 
panied by an affidavit of the plaintiff himself, that the bill 
had been filed without any authority from him ; and to avoid 
the efiect of such an application, the solicitor against whom 
it is made must show distinctly, upon affidavit, that he had a 
special authority from the party to institute the suit; and 
it will not be sufficient to assert ^nerally, in opposition to 
the plaintiff 8 affidavit, that authority had been given. In 
Wright V. Castle (A), the affidavit of the plaintiff was met 
by another on the part of the solicitor, stating, that an action 


(/) Vbi lupra. 

(e) Pric. Kfig. 179. 
4A) Ibid. 


(i> Ibid. 60. 
fk) SupvQ, 
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had been brought by the defendant against the plaintiff, on 
account of certain promissory notes, to restrain proceedings 
in which action the bill had been Bled, although not by the 
express directions of the plaintiff, yet in the course of busi- 
ness, and by virtue of a general authority under which he 
acted as the plaintiff’s solicitor ; but Lord Eldon did not con- 
sider such authority sufficient. 

If the name of a person is made use of in a bill as co-plain- 
tiff with others without his consent, such person may move 
that his name may be struck out, and that the solicitor who 
Bled the bill may be ordered to pay theditosts (/) ; such a 
motion, however, should be made at the earliest possible 
opportunity after the fact has come to the plaintiff’s know- 
ledge ; and if there has been acquiescence or laches^ on the 
part of the plaintiff making the application, it will not be 
granted. In Dundas v. Dut€ns{m\ a motion was made on 
the part of Sir T. Dundas^ one of the co-plaintiffs, that his 
name might be struck out from being a plaintiff, upon an 
affidavit that he had never given the solicitor any authority 
to use his name in the suit; but the Lord Chancellor (Lord 
Thurlow) did not immediately grant the motion, and directed 
it to stand over till the hearing of the cause. Upon the hear- 
ing, the bill was dismissed with costs, to be paid to the de- 
fendants by all the plaintiffs ; but with respect to the motion 
of Sir T. Dundas, it was ordered that it should be referred to 
the Master, to enquire what costs and expenses the plaintiff, 
Sir T. Dundas, had been put to ; and that the plaintiff’s soli- 
citor should pay to Sir Thomas Dundas what the Master 
should find due for his costs and expenses. 

It is to be observed, that in the above case the Court ap- 
peared to think that there had been considerable laches on 
the part of Sir Thomas Dundas, and his Lordship said that it 
was scarcely to be imagined that the suit should have been 
so many years in Court without his knowing that his name 
stood as the first plaintiff in the cause ; for the bill had been 
filed four or five years before, and Sir Thomas Dundas had made 
no complaint until a few days previously to the hearing ; and 

(1) Wilson V, Wilson, 1 Jac. k (m) 2 Cox. 235, 1 Vcs. J. 190, 
W , 45T. S. C. 
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that, therefore, under tlie circumstances, the utmost the Court 
was called upon to do, was to make the solicitor pay Sir Thomas 
Dundas's share of the taxed costs (»). In Titterton v. Os- 
borne (o), Lord Northington appears to have made a similar 
order, although the plaintiff stated that, till then, he was 
ignorant of the suit, and that his name was inserted without 
his privity or consent, his Lordship being of opinion that were 
he to grant the motion then (i. e. before the hearing) it would 
tend only to derange the cause, and impede the hearing. 

In a recent ca8e(j9) where a co-plaintiff was not apprised 
that his name halt been made use of without his authority till 
after the bill had been dismissed with costs, and he was 
served with a suhpesna to pay them, Lord Eldon, upon motion, 
ordered the solicitor to pay to the defendant the costs, which 
were ordered to be paid by the plaintiffs to the defendant ; and 
also to pay to the plaintiff who made the application his costs 
of the application, as between solicitor and client. It is to be 
observed that, by the order made upon that occasion, the soli- 
citor was ordered to pay the whole costs to be paid by all the 
plaintiffs to the defendants ; but he was to bo at liberty to 
make any application as to those costs as against the other 
plaintiffs as he should be advised (</). 


As connected with this subject, it may be noticed here, that 
in certain cases it necessary, before a suit is commenced, to 
obtain the sanction of the Court to its institution. The cases 
ill which this is most usually done, are those in which the 
suit contemplated is for the benefit of an estate, which is 
already the subject of a proceeding in Court, and the ex- 
penses of which are to be paid out of such estate. Thus, 
where there is a suit pending for the administration of 
assetSy and it becomes necessary, in order to get in the estate, 
that a suit should be instituted against a debtor to the estate ; 
in such cases it » usual for the personal representative, pre- 
viously to filing a bill, to apply in the administration suit for 

(u) 2 Cox. 240. (p) Wade r. Stanley, 1 .fac. k 

I Dick. X>1. W.OTI. 

(q) Reg. Lib. B. 1810 for 1835. 
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leave of the Court to exhibit a Bill for that purpose. And so, Of obuiuiiy tht 
where a suit has been instituted for winding up partnership 
accounts upon a dissolution, and a receiver has been appointed ' — — v 
to collect the outstanding effects, if it is necessary in order to c^ve7hMbeeB 
recover a debt due to the partnership, that the receiver should appointed, 
institute a suit for that purpose, application should be made to 
the Court, on the part of some of the pai^ties, that the receiver 
may be at liberty to file the necessary bill in the names of the 
partners. It is to beobserved that, in all such cases, the Court 
will not direct the institution of such a suit upon motion, 
although supported by affidavits, without |geviously referring 
it to the Master to enquire whether it will bo for the benefit 
of the parties at whose joint expense it is to be ; unless the 
other parties interested, being of age, and competent to con- 
sent, choose to waive such reference (r). 

In the same manner where the property of an infant is in the cate of 
the subject of a suit already depending, and it becomes 
necessary that another suit should be instituted on behalf of 
the infant, it is usual before any steps are taken in it, to 
procure a reference to the Master to enquire and state to the 
Court whether such contemplated proceedings will be for the 
benefit of the infant ( 5 ). It is to be observed, however, that 
such reference can only be made where the property of the 
infant is already subject to the control and disposition of the 
Court in another suit; and that, in ordinary cases, wliere a per- 
son comincnces an original proceeding on behalf of an infant 
as a prochein amy, he is considered as taking upon himself 
the whole responsibility of it ; nor will the Court, either before 
or after the commencement of the proceeding, grant a refer- 
ence to the Master to enquire whether it will be for the infant's 
benefit at the instance of the prochein amy himself (unless in 
cases where there are two or more suits brought by different 
next friends for the same object), although, as we have seen, it 
will sometimes do so at the instance of other parties (t). 

It has been before stated, that the committee of an idiot or or of anidio 
lunatic ought, previously to instituting a suit on his behalf, to 
obtain the sanction of the Lord Chancellor to the proceeding, 

(r) Musgrave r. Medex, 3 V. & («) Vu/eanieQT. 

B. 107. it) Ante 95. 
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by petition under the commiesion (u) ; and that in the ease 
of suits by the assignees of bankrupts, or insolvent debtors, 
it is necessary, previously to instituting the suit,, to procure 
the sanction of the majority of the creditors in the manner 
pointed out by the Bankrupt Act, 6 Geo. 4, c. 16, s. 88(:r) ; 
and the Insolvent Debtor’s Act, 1 Geo. 4, c. 119, s. 11 (y)- 
It is to be observed, that, with respect to all the above men- 
tioned cases, in which it is stated to be right, previously to the 
institution of a suit, to obtain the proper sanction, the omission 
to obtain such sanction is not a ground upon which a defendant 
to the suit can object to its proceeding. Some doubt appears, 
as we have seen, to have existed upon this point with refer- 
ence to suits commenced by the assignees of bankrupts or in- 
solvent debtors ; but that appears to have been completely set 
at rest by the decision of Sir J. Leach, in Piercy v. Roberts {z) ; 
which has been before referred to (a), and by a more recent 
decision of the Vice-Chancellor (Sir L. Shad well), in Ceis- 
bornev, Barsham(b), 


Sect. III. 

By whom Prepared. 

The solicitor being duly authorised, the next step in the 
institution of a suit is to have the bill properly prepared. 
The duty of drawing the bill ought, strictly, to be performed 
by the solicitor, who is allowed a fee for so doing (c) ; but as 
the rules of the Court require that the draft should be signed 
by counsel, who is held to be responsible for its contents, and, as 
much of the subsequent success of the suit may depend upon 
the manner in which the bill is framed, it has been found more 
convenient in practice that the bill should be prepared, as well 
as signed, by counsel ; and, accordingly, except in particular 
cases, instead of the draft of the bill being prepared by the 
solicitor, and laid before counsel for his perusal and signature, 

(It) Anti 117. 

(a ) Ante 80. 

(»/) 

(1) I M. & K.8. 


(а) Anti 83. 

(б) 0 Sim. 317. 

<r) I Turner ^ Veu. p- 3. 
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the instructions to prepare the bill are generally, in the first 
instance, laid before the counsel, who prepares the draft 
from those instructions, and afterwards affixes his signature 
to it. 

The practice of counsel signing pleadings in Chancery be- 
gan, as it is said, in Sir Thomas More*s time, previously to 
which, it seems, the practice was, for the bill to be examined by 
one of the Masters in Chancery, in order that he might con- 
sider whether the matter contained therein was fitter to be dis- 
missed by original or retained by subpoena (cf), but, however 
the practice began, the rule is now imperative that the signa- 
ture of counsel must be subscribed, either to the draft or the 
engrossment of every bill before it is filed (e); if it be not, 
or the hand be counterfeit or disowned, the bill will bo dis- 
missed on the defendant's demurrer (/*). Thus, in Kirkley v. 
Burton{g) a demurrer was put in to an amended bill, because 
the name of counsel did not appear to the bill ; and the Vice- 
Chancellor (Sir J. Leach) held that, as the objection appeared 
upon the record, the defendant might well allege, by demur- 
rer, that he was not bound to answer the bill ; and he likened 
it to the case of a demurrer, for want of an affidavit, to an in- 
terpleader bill, or to a bill to transfer a litigation from law to 
equity, upon the ground of a lost instrument. The Vice- 
Chancellor, hoivever, gave the defendant liberty to add, the 
name of the gentleman who had signed tlie draft, to the record. 

If it appear to the Court, upon inspection of the record or 
tho office copy, that the bill has not been signed by counsel, 
the Court will, of its own accord, order it to be taken off the 
file(A). 

The usual course, however, in such a case, appears to be 
for the defendant to move that the bill may be taken off the 
file, and that the costs may be paid by the plaintiff. Upon 
such a motion, if any doubt arises as to whether the bill has 
been signed by counsel or not, the Court will refer it to the 
Master to inquire into the fact ; and if he certifies that it 
was not signed by counsel, the bill will be ordered to be taken 

(rO Treatise on Maisters of the (./’) Prax. Alen. 3. 
riiaunccric, 1 Harg. I.aw Tracts, 302. (/?) 5 Mad. 378. 

(«) Loid Red. 30. (h) French r. Dear, 5 Ves. .il7. 
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Of the Bill : 

off the filo and suppressed, and the plaintiff directed to pay 
the defendant his costs, to be taxed, &c.(t). 

Where it appeared that a solicitor had foi^d a counsel’s 
name to a pleading, he was fined 20/., and committed till the 
fine was paid. The plaintiff was also fined 100 L (A). 

The signature of counsel is necessary to an amended bill as 
well as to an original bill (/). Where, however, the same 
counsel who signed the original bill amends his former draft, 
which has his signature, it is not necessary that he should 
sign the draft again, as the signature will be applied as well 
to the amendments as to the former draft : nor is it necessary 
that there should be a second signature to the record. But 
if the amendments are made by another counsel, then it is 
necessary that there should be a second signature either to the 
draft or to the engrossment (m). 

The want of the signature of counsel to an amended bill is, 
as we liave seen, good cause of demurrer (n). The defendant 
may also move to have it taken off the file. Thus, when a 
plaintiff, having obtained an order to amend, went himself to 
the Six Clerks* Office, unaccompanied by any solicitor, and 
having got access to the engrossment of the bill, amended it by 
making several interlineations, and it appeared that the amend- 
ments were not made from any draft signed by counsel, nor 
was the name of counsel repeated on the engrossment as 
having sanctioned the amendments ; the Vice-Chancellor or- 
dered the amended bill to be taken off the file, and the plain- 
tiff to pay the costs (o). 

By one of the orders of the Court, usually called Lord Claren- 
don’s Orders, it is ordered “ that no counsellor do put his hand 
to any bill, answer or other pleading, unless it be drawn or at 
least perused by himself in the paper draft, before it is en- 
grossed, (which they shall do well, for their own discharge, to 
sign also after perusal); and counsel are to take care that the 
same be not stuffed with repetition of deeds, writings or records, 
in h<Bc verba; but the effect and substance of so much of 

(i) Dillon 0 . Francis, I Dick. 68. (m) Webster v, Threlfall, 1 S. & 

{k) Whitlock V. Harriot, 1 Dick. S. 13S. 

16. ^ (n) Kirklcy r. Burton, supra, 

(.1) Kirklcy v. Burton, 5 Mad. (o) Pill v. Macklew, 1 S. & S. 
37H. 136, n. 
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them only as is pertinent and material to set down, and that 
in brief terms, without long and needless traverses of points 
not traversable, tautologies, multiplication of words, or other 
Impertinencies, occasioning needless jurolixity, to the end that 
tlie ancient brevity and succinctness in bills and other plead- 
ings may be restored and observed; much less may any coun- 
sel insert therein matter merely criminous or scandalous, under 
the penalty of good costs to be laid jn such counsel, to be 
paid to the party grieved, before such counsel can be heard in 

Court ”(;?)• 

In a case(^) where the plaintiff had inserted in his bill scan- 
dalous matter against one of the defendants, it was referred 
to the Master to tax the costs of such scandal, and the Master 
taxed such costs at 100/., but the Court and the Judges de- 
clared that the scandal was very great, yet, nevertheless, 
ordered that the costs should be reduced to 50/., to be paid by 
the plaintiff to the defendant; and also that 51. more should 
he paid by Mr. Welcome, whose hand was set to the bill. 


Sect. IV. 

Of the Matter of a Bill. 

An original bill in Chancery is in the nature of a decla- 
ration at common law(r), or of a libel and allegation in the 
Spiritual Courts (.s). 

It was, in its origin, nothing but a petition to the King, 
which, after being presented, was referred to the Lord Chan- 
cellor, as the keeper of his conscience; and a bill still con- 
tinues to be framed in the nature and style of a petition, 
though it is now, in the first instance, generally addressed to 
the liord Chancellor, Lord Keeper or Lords Commissioners 
for the custody of the Great Seal(0- 

Where a bill prays the decree of the Court, touching rights 
claimed by the person exhibiting it in opposition to rights 

(p) Ord. iu Ch. Edit. Beanies, (r) 3 Bl. Com. 442. 

10.5. («) Ibid. Gilb. For. Rom. 4 t. 

< 7 ) Emerson v, Dallison, 1 Ch. (t) Cowp. Ch. PI. 3. 

R. 191. 
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Of the Bill: 

Parto ef a BtlL claimed by the person against whom it is exhibited, it must 
contain a statement showing the rights of the plaintiff or per- 
son exhibiting the bill, by whom and in what manner he is 
injured, or in what he wants the assistance of the Court; and 
a prayer for relief suitable to his case, and for that purpose 
that the process of the Court may issue to bring before it the 
Formal parts, parties complained of. This statement and prayer form the 
substance and essenc^of every bill; but, in ordinary bills, 
other parts have been introduced in practice which, although 
of a more formal nature, are, nevertheless, necessary to the 
constitution of a well-drawn bill. These parts will form the 
subject of a future section ; but, before entering into the con- 
sideration of the form of a bill, the reader*s attention should 
first be drawn to certain general rules and principles by which 
persons framing bills ought to be guided in the performance of 
their task. 

Must show that In the first place, it is to be observed^that every bill must 
show clearly that the plaintiff has a right to the thing de- 
manded, or such an interest in the subject matter as gives him 
a right to institute a suit concerning it(u)* 

It would be foreign to the purpose of this work to attempt the 
enumeration of the various cases in which bills have been dis- 
missed, because filed by parties having no interest in the subject 
matter or no right to institute proceedings concerning it ; to do 
so, indeed, would necessarily lead to the consideration of the ge- 
neral principles of equity, and would be more fitting for a treatise 
upon the equitable jurisdiction of the Court than for a book upon 
Omission to do its practice. All that need now be said upon this subject is, that 
^niurrer.^”*^ shown by the bill that the party suing has an in- 

terest in the subject matter, and a proper title to institute a 
suit concerning it, the defendant may demur (a:); therefore, 
where, before the removal of the disabilities affecting persons 
professing the Roman-catholic religion, a Protestant next 
of kin, claimed a rent-charge, settled upon a Papist at her 
marriage (y), a demurrer was allowed, for the plaintiff had 
evidently no right to the thing which he demanded by his 


(y) Micliaux v. Grove, 2 Aik. 
210 . 


(u) Lord JRcd. 12/>. 
to Ibid. 
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bill because, under the laws then in force (z), a Papist was 
incapable of taking by purchase, and the grant of the rent- 
charge was therefore utterly void (a). And so where a plain- 
tiff claimed under a will, and it was apparent, upon the con- 
struction of the instrument, that he had no title, a demurrer 
was allowed(A). In Brownswordv. Edwards (c), which is the 
case referred to in Lord Redesdale, in support of the above 
proposition. Lord Hardwicke is reported to have said that, if, 
upon arguing the demurrer, the Court had not been satisfied, 
and had therefore been desirous that the matter should be 
more fully debated at a deliberate hearing, the demurrer would 
have been over-ruled without prejudice to the defendant’s 
insisting on the same matter by way of answer; but, in 
a note to his treatise (d), Lord Redesdale observes that, 
perhaps this declaration fell from the Court rather incau- 
tiously; as a dry question upon the construction of a will may 
be as deliberately determined upon argument of a demurrer, 
as upon the hearing of a cause in the ordinary course, and the 
difference in expense to the parties may be considerable. Of 
the truth of this observation there can be no doubt ; and it is 
much to be wished that, in cases of this decription, where the 
right of the plaintiff in the subject matter of the suit depends 
upon a simple point, such as that of the construction of a 
will, the practice of demurring to the bill were more fre- 
quently resorted to, as by such means the great expenses 
attendant upon many causes, especially testamentary causes, 
might frequently be saved to the parties ; since it often occurs 
in practice that, owing to the plaintiff’s case not having been 
met in the first instance by a demurrer, and to the rule of the 
Court not to decide upon questions of this nature till it is 
satisfied that all persons interested in the discussion have been 
brought before it, the parties, or at least the testator’s estate, 
are put to great expense for the purpose of submitting the 
matter properly to the Court ; when, ultimately, if it appears 

(z) 11 & 12 W. S, c. 4. (e) 2 Ves. 245 248. 

(a) Lord Red. 125. 

(b) Beech v. Crull, Free. Ch.588, (d) Lonl Red. 125, n. (o), 

2Bro. P. C. 408, S. C. 
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Of the Bill : 

that the party filing the bill ie not right in tlie construction he 
puts upon the instrument, the bill must be dismissed ; which, 
if the plaintifTs bill had been demurred «to in the first instance, 
would have been the result, \iiithout the great additional in- 
crease of expense caused by the other proceeding. 

The rule, which requires a plaintiff to show by his'bill an 
interest in the subject matter of the suit, applies not to one 
plaintiff only, but to all the plaintiffs ; and if several persons 
join in filing a bill, and it appears that one of them has no 
interest, the bill will be open to demurrer, though it appear 
that all the other plaintiffiei have an interest in the matter, and 
a right to institute a suit concerning it(c). 

The plaintiffs in a suit must not only show an interest in 
the subject matter, but it must be an actual existing interest ; 
a mere possibility, or even probability, of a future title will 
not be sufficient to sustain a bill (/) ; therefore, where a plaintiff 
claiming as a devisee in the will of a person who was living, but 
a lunatic, brought a bill to perpetuate the testimony of wit- 
nesses to the will, against the presumptive heir at law(^), 
and where persons who would have been entitled to tho per- 
sonal estate of a lunatic, if he had been then dead intestate, 
as his next of kin, supposing him legitimate, brought a bill 
in the lifetime of the lunatic to perpetuate the testimony of 
witnesses to his legitimacy, against the Attorney-General, as 
supporting the rights of the Crown (4), demurrers were 
allowed. For the parties in these cases had no interest which 
could be the subject of a suit ; they sustained no character 
under which they could afterwards sue, and therefore the 
depositions, if taken, would have been wholly nugatory. Upon 
the same principle it has been held that a bill cannot be sus- 
tained by a purchaser from a contingent remain^r man of 

(s) fhe Alayor aad Aldermen of (/) Lord Red. 127. 

Colchester t», — , 1 P. Wms. 595 ; (g) Sackvill ». Ayleworth. 1 Vern. 
Troughton v. Getley, 1 Dick. 382; 105; £x. ca. ab. 234, PI. 3, tide 
Cuff V. Platell, 4 Rufls. 242 ; Make- eiiam, 2 Prax. Aim. 500, where 
peace v. Haythome, ib. 244 ; King of there is a form of a demurrer. 

Spain V. Machado, ib. 225; Delondre (A) Smith v. Attorney-General, 
V. Shaw, 2 Sim. 237 ; Page v. Lord Red. 127, 1 Vern. 105 ; Ed. 
Townsend, 5 Sim. 395. Videente. Raithby, notii cited, 6 Ves. 255. 
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his interest in the property, against a tenant for life, for in- 
spection of title deeds, See., although a bill would lie for that 
purpose by a person entitled to a vested remainder(t). 

A bill filed by a person who filled the character of tenant 
in tail in remainder and his children, to perpetuate testimony 
to the marriage of the tenant in tail, could not be supported, 
because the father, being confessedly tenant in tail in re- 
mainder, could have no interest whatever in proving the fact 
of his own marriage, the remainder in tail being vested in him, 
and the other plaintiffs (the children) were neither tenants in 
tail nor remainder men in tail, but the issue of a person who was 
de facto B.nddejure tenantinremainderintail,leaving the whole 
interest in him, and consequently the children had no interest 
in them, in respect of which they could maintain their bill(^). 
Upon the same principle, where the dignity of Earl was entailed 
upon an individual who died, leaving two sons, the eldest of 
whom inherited the dignity, upon a bill filed by his eldest son, 
in his lifetime, against the second son of tho first Earl and 
the Attorney-General, to perpetuate testimony as to his father's 
marriage, a demurrer was allowed (/). 

Where, however, a party has an interest, it is perfectly 
immaterial how minute such interest may bei or how distant the 
possibility of the possession of that minute interest, if it is a 
present interest. A present interest, the enjoyment of which 
may depend upon the most remote and improbable contingency, 
is, nevertheless, a present estate ; and as in the case upon 
Lord Berkeley’s will(m), though the interest may, with refe- 
rence to the chance, be worth nothing, yet it is in contem- 
plation of law an estate and interest, upon which a bill may 
be supported ”(n). 

But although a plaintiff may have a present estate or inte- 
rest, yet if his interest is such that it may be barred or de- 
feated by the act of the defendant, he cannot support a t)iil, 
as in the case put by Lord Eldon in Lord Dursley v. Fitz- 

(t) Noel V. Ward, 1 Mad. 323. (m) Lord Dursley v. Fitzhardinge, 

(k) Allan v. Allan, 15 Ves. 130. 0 Ves. 251. 

(/) Earl of Belfast v. Chichester, (n) Per Lord Kldon, in Allan v. 
3 J. & W. 439. Allan, 15 Ves. 136. 


PlaintifTs Iate-( 
rest must be 
existing. 


And not capable 
of being de- 
feated. 



416 


PhdntifTg Inte-* 
nest muit be 
existing. 


PhintifT must 
show a pioper 
title. 


PlaintiiTs exe- 
cutor must state 
that he has 
proved the will ; 


in the proper 
Court ; 


but need not 
state in what 
Court. 


If he states a 
wrong Court, 
bill will be 
liable to 
demurrer. 


0/ the Bill: 

hardinge{fl)j of a remainder man filing a bill to perpetuate tes- 
timony against a tenant in tail. To such a bill it seems the 
tenant in tail might demur, upon the ground that he may at 
any time suffer a recovery, which would destroy the remainder, 
and deprive the plaintiff of his interest. 

A plaintiff must not only show in his bill an interest in the 
subject matter of the suit, but he must also make it appear 
that he has a proper title to institute a suit concerning ii{p ) ; 
for it very often happens that a person may have an interest 
in the subject matter, and yet, for want of compliance with 
some requisite forms, he may not be entitled to institute a suit 
relating to it. Thus, for instance, the executor of a deceased 
person has an interest in all the personal property of his tes> 
tator ; but, till he has proved the will, he has no right to assert 
his right in a court of justice. If, therefore, a man files a 
bill as executor, and docs not state in it that he has proved the 
will in the proper court, the bill will be liable to demurrer (^]. 
It is sufiScient, however, to allege in the bill that the plain- 
tiff has proved the will in the proper Court, without men- 
tioning the Court in which it was proved (r). It is said 
** that Lord Keeper North, when first he came into the Court 
of Chancery, was of opinion that a plaintiff administrator 
ought to show by his bill where he had taken out administra- 
tion, to the intent that the defendant might be informed in 
what Court to look for it, as it might be void, if taken out 
under a wrong jurisdiction ; but that, of late, the general alle- 
gation of having taken out administration has been held good, 
and was so determined by Lord King, in the case of Stone v. 
Baker'\s), 

With reference to this point, it is to be observed that if a 
plaintiff takes upon himself to state upon his bill the Court in 
which he has proved the will, or taken out administration, and 
it appears to have been an improper or insufficient Court, he 
will not show a complete title to sue, and a demurrer will 
hold(0* Thus, where the plaintiffs sued upon administra- 

(a) 0Ve8.26a. (r) Ibid. 

(p) Lord Red. 126. (t) IS Dec. I7S2. ibid. n. 

(9) Humphreyi v. Tngledon, 1 P. (I) Lord Red. 126. 

Wiui. 762. 
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tions obtained in the Spiritual Court at Paris, a demurrer was piainUflT man * 
allowed by Lord Hardwicke, because the Court here can take 

no notice of what is done in the Spiritual Courts beyond ' v— 

sea (ft). And so, in a suit by an executor, where a testator 
has bona notabilia in divers dioceses, and the bill shows that 
the will has been proved in one of those dioceses, the plain- 
tiff's title will not be complete, because the proof ought to 
have been in the Archbishop's Court (a;). From a recent case, Prerogative 
as it stands reported, it appears that the late Master of 
the Rolls (Sir J. Leach) was of opinion that the probate no bond notabi-* 
of a will in a subordinate jurisdiction, even where there 
were no bona notabilia, would not be suilicient to entitle 
the executor of a deceased creditor to a decree for an account 
of his debtor’s estate ; and that the executor must, before tho 
decree is pronounced, be armed with a prerogative probate (2^). 

In that case, however, his Honour appears to have proceeded on 
a mistaken view of the rule, that the Accountant-general cannot 
pay money out of Court without a prerogative probate (z). 

That rule is applicable only to cases wdiere there is money nioiipy in already 
already in Court, and the party entitled to that money dies 
before he receives it; in such cases, the Court ro({uirGs 
a prerogative probate, and will not direct tho money to 
be paid out on a diocesan probate, because the fund itself 
being in Court at the same time that the death of the party 
took place in a country diocese sliows that tlierc are bona jw- 
tahilia in divers dioceses, and, consequently, that a preroga- 
tive is the competent probate («) ; but where a party, entitled 
to' relief as the executor or administrator of a person who 
died in a particular diocese w ithout leaving bona notabilia in 
different dioceses, claims under a probate or administration 
granted in the particular diocese, and in the coui'se of tho 
cause the fund in question is brought into Court, it would be 
extremely unreasonable to require that, in order to entitle 

(n) Toui'ton V. Flower, 3 P. Wros. (%) Challnor v. Miirhall, 6 Ves. 

36U. IIH; Newman v. Hodgson, 7 Ves. 

( 1 ) Comber’s Case, 1 P. Wins. 409; Thomas v, Davies, 12 Ves. 

707. 417. 

(v) Young r. Klwortby, 1 W. & (o) Per Sir .T. Nicholl, in Senrilw. 

K. 213. Bishop of London, 1 Hag. G25 G36. 
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PtiiittUr imii himself to get the money out of Court, he should take out a 
fresh probate or letters of administration in the Prerogative 

' ^ » Court, {h). Payment into Court is a precautionary measure; 

and does not affect the rights and interests of any of the par- 
ties litigating ; therefore, if a plaintiff, at the time he files his 
bill, has a proper title to maintain the suit, the mere fact of 
the money being brought into Court for its better security, 
ought not to alter that title and render it necessary for him 
to seek a new one(c). This view of the case was adopted 
by Lord Cottenham, upon a motion made before him for 
the discharge of a prisoner in custody for a contempt. 
In not obeying a decree by which lie was ordered to pay money 
into Court. One of the grounds of the application for his 
discharge was that, on the death of one of the plaintiffs, the 
proceedings had been improperly revived at the instance of a 
plaintiff who had taken out administration in the province of 
York, and his Lordship expressed his opinion to be that when 
there are no hona notabilia at the death of a testator or intes- 
tate, probate or administration by the Provincial Court is suffi- 
cient to entitle a plaintiff to maintain his suit(£?). 

The same opinion had been expressed, a few days 
before, by Lord Langdale, M.R., upon the hearing of a 
demurrer to another bill of revivor in the same suit. The 
original bill had been filed, for the purpose of redeeming a 
mortgage of an estate in Yorkshire, by parties claiming under 
a devise by the mortgagor, by which it had been directed to be 
converted into personal estate for payment of debts. It 


(6) It seems, from the above caso 
of Scaith V. the Bishop of U>n(lon, 
that, when money is in the public 
funds, and the party dies out of 
England, the Archbishop of Can- 
terbury and Bishop of London have 
a concurrent jurisdiction to grant pro- 
bate; and that, although when a 
party dies within a diocesan jurisdic- 
tion, without bona notabilia, the Pre- 
rogative Court will not usually grant 
probate ; yet, in order to aid the ends 
of justice, it will, if necessary, grant 
an additional probate, limited to the 
recovery of the property sought. Vide 
Yockney v. Foy&ter, 1 Ilag. 631 n.; 


and Sir John Nicholl’s observations 
upon the same case, ib. page G90. 

(c) Upon the above case of Young 
V. Klworthy being cited before Lord 
Brougham, Ch., Mr. Colville, the 
Registrar, stated that the late Master 
of the Rolls had subsequently changed 
his opinion upon the point, and direct- 
ed the decree to be drawn up ; and 
this statement was acted upon by his 
lordship, who observed that the dis- 
tinction was obvious ; MSS. 10 Nov. 
1834. 

(d) Wilson V. Metcalfe, 1 1Marcb, 
1836, MSS. 
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appeared, in the course of the proceedings, that the defendants 
were mortgagees in possession, over>paid, and that a con- 
siderable sum was due from them for rents and profits 
received after the mortgage had been paid off, which, by the 
decree on further directions, they had been ordered to pay into 
Court. Upon the death of one of the plaintiffs to the suit, 
a bill of revivor was filed by the surviving plaintiffs and by the 
administrator of the deceased plaintiff, claiming under a probate 
from the Prerogative Court of York, to which bill a demurrer 
was filed, one of the grounds of demurrer being that there ought 
to have been an administration either from the Prerogative 
Court of Canterbury or from the Diocesan Court of London, 
and the above case of Young v. Elworthy was cited in sup- 
port of the demurrer ; but the Master of the Rolls expressed 
himself to be of opinion that, at all events, for the purpose of 
filing the bill of revivor, (there being then no money in 
Court,) the York administration was sufficient, and over- 
ruled the demurrer (e). 

With reference to the above point, it is to be observed that, 
in order to complete the title of a plaintiff as a dcrivativo 
executor, it is not necessary that the will of the original tes- 
tator and that of his executor should bo proved in the same 
Court (jT); and where the will of the original testator had 
been proved in tlie Prerogative Court by two of his exe- 
cutors, both of whom died, and the executors of the sur- 
vivor, upon the death of their testator, as he had not 
hona notahiliay proved the >vill in the Consistory Court of 
Llandaff, Sir John, Leach, M. R., upon a question being 
raised whether the representation to the original testator 
was complete, directed that the case should stand over, in 
order that the opinion of a civilian might be taken, and 
that inquiry might be made as to the practice and doctrine 
of the Ecclesiastical Courts on the subject. A case was ac- 
cordingly submitted to Dr. Lushington, who expressed his opi- 
nion to be that the executors of the surviving executor had mt 
clothed themselves with the legal character of personal repro- 

(e) Metcalfe v, kictcalfe, i Keen, (/) Wankford r. Wankford, 1 Salk. 

74. 2{KI-300. 
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sentatives of the original testator, admitting however that there 
was no express authority upon the question. The Master of the 
Rolls, nevertheless, was inclined to think that the chain of re- 
presentation was complete; and, on a subsequent day, his 
Honor decreed accordingly (^). 

If an executor, before probate, file a bill, alleging that he has 
proved the will in a proper Ecclesiastical Court, such allega- 
tion will obviate a demurrer (A); he must, however, prove 
the will before the hearing of the cause, and then the probate 
will be sufficient to support the bill, although it bear date 
subsequently to the filing of it (t). In this respect, Courts 
of Equity differ from Courts of Law ; for at law an executor can- 
not maintain actions before probate, unless such as are founded 
on actual possession ; because, in actions where he sues in his 
representative character, he is bound, when he declares, to make 
profert of the letters testamentary ; otherwise the defendant 
may demur (A). The same distinction also prevails between 
the practice of Courts of Law and Courts of Equity with 
respect to administrators ; for in equity a plaintiff may file a 
bill as administrator before he has taken out letters of admi- 
nistration, and it will be sufficient to have them at the hear- 
ing(2), which is not the case at law. 

It is to be observed that, although an executor or adminis- 
trator may, before probate or administration granted, file a 
bill relating to the property of the deceased, and such bill will 
not on that account be the subject of demurrer, provided the 
granting of probate or of letters of administration, by tha 
proper Ecclesiastical Court, be alleged in the bill, yet a 
defendant may take advantage of the fact not being as stated 
in the bill, by plea ; thus, in Simons v. Milman (m), where 
letters of administration had been granted to the defendant 
under the idea that the deceased had died intestate, whereas, in 
fact, he had made a will and appointed the plaintiff his exe- 
cutor, who before probate, filed a bill, for the purpose of 

(g) Fowler w. Richards, 5 Russ. (ft) Comber’s Case, 1 P. Wms. 
30. 768. 

(ft) Humphreys v. Ingledon, 1 (JL) Fell v. Lutwidofe, Barnard, 
P. Wms. 7S2. 320 ; Humphreys v. Humphiey^, 3 

(f) Humphreys v. Humphreys, 3 P. Wms. 350. 
r. ^^mi. 319. (m) 2 Sim. 211. 
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recovering part of the assets of the testator /rom the defend- 
ant, alleging that probate of the will had been granted to 
him, to which bill the defendant put in a plea stating that 
such was not fact; the Vice-Chancellor (Sir A. Hart) al- 
lowed the plea. At law, however, it seems, that a defendant 
cannot plead, to an action brought by an executor, that the 
plaintiff hafil not proved the will, though he may demur if the 
plaintiff does not, in his declaration, show the probate (n). 
The reason of this is that the right of the executor is derived 
from the will and not from the probate, which only completes 
the incipient title. With respect to an administrator, how- 
ever, it is different ; for the administrator receives his right 
entirely from the administration (o). 

But although an executor filing a bill before probate, 
must, as wo have seen, allege in it that he has proved 
the will in the proper Ecclesiastical Court, it is not necessary 
that in a bill against an executor such a statement should 
be made; for if executors elect to act they are liable to 
be sued before probate, and cannot afterwards renounce (j9). 
It also seems that if a party entitled by law to take out 
administration to a deceased person, does not do so, but 
acts as if he were administrator, and receives and disposes of 
the property, he will be liable to account as administrator, and 
it will not bo necessary to have any other party before the 
Court. Thus, in Clcland v. Cleland(q)^ an objection for 
want of parties, on the ground that an administrator was not 
before the Court, was overruled, because the widow of the 
deceased, who was the person by law entitled to the adminis- 
tration, and who had possessed herself of her husband’s per- 
sonal estate and disposed of it, was a party, though she 
denied by her answer that she had taken out administration, 
which, by the bill, she was alleged to have done. 

Where it appears that, in order to complete the plaintiff’s 
title to the subject of the suit or to the relief he seeks, some 
preliminary act is necessary to be done, the performance of 
such preliminary act ought to be averred upon the bill, and 

(n) Comber's Case, 1 ?. Wms. (p) Blewilt v, Blcvritt, 1 Youngc, 
708. 54S. 

(<>) Ibid. (q) Free, Ch. 64. 
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the mere allegation that the title is complete, witlmut such 
aver/nent will not be sufficient ; thus where a plaintiff claimed 
as a shareholder by purchase^ of certain shares in a joint- 
stock company or association, alleging in his bill that he had 
purchased such shares for a valuable consideration, and had 
ever since held the same ; but it appeared in another part of 
the bill, that, by the rules of the company or association, no 
transfer of shares could be valid in law or equity unless the 
purchaser was approved by a board of directors, and signed 
an instrument binding him to observe the regulations, the 
Lord Chancellor (Lord Brougham) allowed a demurrer, on the 
ground that the performance of the rule above pointed out 
was a condition precedent, and ought to have been averred 
upon the bill, and that the allegation of the plaintiff having 
purchased the shares and being a shareholder, although 
admitted by the demurrer, was not sufficient to cure the 
defect (r). 

The question, whether the assignees of a bankrupt or of an 
insolvent debtor can file a bill, without previously procuring the 
consent of the creditors, and averring that such consent had 
been obtained, lias already been discussed at much length. 
All that need hero be said upon that subject is, that it appears 
now to be settled tliat such an averment is not necessary (5). 

In pleadings at Common Law, it is held that, in stating 
a derivative title, a party claiming by inheritance, must 
show how ho is heir, viz. as son or otherwise ; and, if he claims 
by mediate and not immediate descent, he must show the 
pedigree (0 ; for example, if he claims as nephew, he must 
show how he is nephew. It appears to be right, upon every 
principle, that the same rule should bo observed in bills in 
equity ; and, in Lord Dighy v. Meechip)^ the Court of Ex- 
chequer appears to have acted upon this impression. In that 
case, the object of the bill was to establish the plaintiff’s right 
to a manor, and to certain fines and fees formerly granted, to the 
lord of it, by the King. The title, as set forth by the bill was, 

(r) Walburn v. Ingilby, 1 M. & (*) Steph. on Pleadings, 340. 

K. Cl. 

(s) VitU ante, p. 80, and Cas- (u) Bunb, 105. 
borne v. Parsham, G Sim. 131. 
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that King James I^granted the premises to Sir John Digby, Of showiMs 
afterwards Earl of Bristol; from him they descended to 
Geoige ; from him to John, Earl of Bristol ; and, on his deaths 
vested in the now plaintiff; and it was objected at the hearing 
that there was not a sufficient title set forth, it not appearing 
how the premises vested in the plaintiff, whether by descent, 
settlement, or otherwise ; and the whole Court agreed that the 
bill ought, fr>r this reason, to be dismissed, the bill being to 
establish a right, as well as for an account : upon this ground 
the cause stood over, but with liberty for the plaintiff to 
amend his bill. The decision of Lord Thurlow in Delome 
V. Hollingsworth (x) appears, however, to throw some 
doubt as to the necessity of setting out in a bill the 
manner in which the plaintiff makes out his descent. In 
that case the plaintiff who claimed to bo entitled to certain 
premises as heir at law of an ancestor, and prayed a discovery 
of the defendant's title, and an account, &c., did not by the 
bill set out her pedigree fully, but stated that one person through 
whom she made title had three sons, and that she claimed, 
under the second son, without alleging that the first son died 
without issue ; to this bill the defendant demurred, because 
tlie plaintiff had not sufficiently stated the podigreo by which 
she made title,” and the demurrer was overruled. In pro- 
nouncing his judgment, Lord Thurlow said, 'Hf this demurrer 
were to be allowed, it would only drive the plaintiff to supply the 
pedigree in another bill, and thus I do not see the propriety 
of trying the main question, and cutting short the cause in 
this stage of it, unless a special case had been made out, by 
which it appeared that some great length of proceedings, or 
some great expense, would be saved by it. The whole ques- 
tion is, whether the allegation in the bill, of the plaintiff being 
heir, is not sufficient to entitle her to go on in the suit ; and, in 
general, I see no reason why it should not(y).” It is, however, 
to be observed, that the plaintiff had in ffict partly stated her 
pedigree ; and that the defect arose from the circumstance of 
her omitting to state the death of a party without issue, wliose 
death, under such circumstances, was necessary to entitle the 


(i) 1 Cox, 421. 
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(y) Ibid. 
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person, under whom the phiintiff claimed ; but that the defect 
was supplied by the averment that she claimed under that 
person, which she could not have done, if the other had not 
died without issue ; so that, in fact, there was an averment, 
sufficient in substance, on the face of the bill, to obviate a de- 
murrer on the ground taken, namely, that the pedigree was 
not sufficiently set out. 

Where there is a privity existing between the plaintiff 
and defendant, independently of the plaintiff’s title, which 
gives the plaintiff a right to maintain his suit, then it is 
not necessary to state the plaintiff’s title fully in the 
bill; thus where a plaintiff’s claim against the defendant 
arises under a deed or other instrument, executed by the 
defendant himself, or by those under whom he claims, which 
recites, or is necessarily founded upon, the existence, in the 
plaintiff, of the right which he asserts, it is sufficient to allege 
the execution of the deed by the parties. Thus in the 
case of a bill, by a mortgagor in fee, against a mortgagee, to 
redeem the mortgage, it is sufficient merely to state the mort- 
gage-deed, without alleging that the mortgagor was seised in 
fee,&c., because the defendant having executed the deed which 
proceeds upon that supposition, amounts in effect to an acknow- 
ledgment of that fact, which he cannot afterwards be admitted 
to dispute ; and so if the mortgagor has only a derivative title, it 
is not necessary to show the commencement of such derivative 
title, or its continuance, because the right of the plaintiff to 
redeem, as against the defendant, does not depend upon the title 
under which he claims, but upon the proviso for redemption in 
the mortgage-deed. Upon the same principle, where a defend- 
ant holds under a lease from the plaintiff, the plaintiff need not 
set out his title to the reversion, the fact of the defendant 
having accepted a lease from the plaintiff being sufficient to 
preclude his disputing the title under which he holds (z). In 
like manner, where ii man employs another as his bailiff or 
agent, to receive his rents or tithes, the right to call upon the 
bailiff or agent for an account does not depend upon the title 

(s^ If the plaintiff claims as heir, or under a derivative title from the 
mortgagor or le&sur, he must, as in other cases, show how he makes out his 
title. 



m 


Of the Matter of a Bill. 

of the employer to the rents or tithes, but to the privity 
exSstinf^ between him and his bailiff or agent ; the employer 
hiay therefore maintain a bill for an account, without showing 
any title to the rents or tithes in question. 

Where, however, the plaintiff's right does not depend upon 
any particular privity between him and the defendant existing 
independently of his general title to the thing claimed, there 
it will be necessary to show his title in the bill. Thus, where 
a bill is filed by^the lessee of a lay impropriator against an 
occupier, for an account of tithes, there the right of the plain- 
tiff to the account depends solely upon his title ; he must, 
therefore, deduce his title regularly, and show not only 
the existence Df the lease, but that the person from whom it 
is derived had the fee (a). 

The same precision in showing an interest, which is required 
in setting out the case of a plaintiff, is not requisite in stating 
that of the defendant against w’hom the relief is sought, because 
a plaintiff cannot always be supposed to be cognisant of the 
nature of a defendant's interest, and the bill must frequently 
proceed with a view to obtain a discovery of it; thus, where 
a bill was filed, by a lessee for years, for a partition, and the 
plaintiff, after stating his own right, to one undivided tenth 
part, with precision, alleged that the defendant was seized in 
fee simple of, or otherwise well entitled to, seven other tenth 
parts, a demurrer, on the ground that the plaintiff had not set 
out the defendant’s title with suliicient certainty, was over- 
ruled (6). And even where it is evident, from the nature of 
the case, that a plaintiff must be cognisant of the defendant’s 
title, and sets out the same informally, yet, if he alleges 
enough to show that the defendant has an interest, it will be 
sufficient. Thus, where a bill was filed to redeem a mortgage, 
but the conveyance was so stated that it did not show that 
any legal estate had passed to the defendant, a demurrer, 
was overruled because the defendant could not be permitted 
to dispute his owi} title, which was admitted by the plaintiff to 
be good(c). 

(a) Penny v. Hoper, Bunb. 115 ; (5) Baring v. Nash, 1 V. & B. 

vide Burwell v. Coates, ibid. 120. 551. 

(c) Roberts v. Clayton, 3 Anst. 715. 
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In all eases, however, a hill must show that a defendant is 
in some way liaUe to the plaintiff’s deoaa&d(€0, or that he 

has some interest in the subject of the Buit(e), otherwise it 
will be liable to demurrer. Thus, where a bill was brought 
upon a ground of equity, by the obligee, in a bond against 
the heir of the obligor, alleging that the heir having assets by 
descent ought to satisfy the bond, a demurrer was allowedv 
because the bill did not expressly charge that the heir was 
bound in the bond, although it did state that the heir ought 
to pay the debt(/); so where a bill was brought against an 
assignee touching a breach of covenant in . a lease, and the 
covenant, as stated in the bill, appeared to be collateral, and 
not running with the land did . not, therefore, bind assignees, 
and was not stated by the bill expressly to bind assigneaih ^ 
demurrer by the assignee was allowed (^). And here it 
may be observed that, although it is generally necessary 
to show that the plaintiff has some claim against a de- 
fendant, or that a defendant has an interest in the subject 
matter in litigation, yet there are cases in which a bill may 
be sustained against defendants who have no interest in the 
subject, and who are not in any manner liable to the demands 
of the plaintiff. The cases alluded to are those, which have 
been before referred to, of the members or officers of a corpo- 
ration aggregate, who, as we have seen, may be made parties to 
a suit against the corporation for the purposes of discovery. 
With respect to the other persons who are generally included 
amongst the exceptions to the rule, that no persons who have 
not an interest, or against whom a decree cannot be pro- 
nounced can be made parties to a suit, (such as arbitrators, at- 
tomies or agents,) it will be seen, upon reference to what has 
been before stated upon this subject (A), that the right to make 
them parties is confined to eases where relief is, in fact, prayed 
against them, vis. where they are implicated in fraud or collu- 
sion, and it is specifically asked that they may pay the costs ; 
or where they are the holdem of a particular instrument which 
the plaintiff is entitled to have delivered up(i). 

(d) Lord Red. 132. (g) Lord Uxbridge v, Stavcland, 

(«) Ibid. 180. 1 Ves. 60. 394. 

(/) Crosseing v. Honor, 1 Vem. (h) Ante, p. 304. 

180. (i) Vide ante, 306. 



4S7 


0/ the Matter of a BUI. 

A bill must not only show that the deleadai^ is liaUe to the Uvtt show pri- 
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but it muat also show that there is such a privity between Defendant, 
him and the plaintiff as gives the plaintiff a right to sue ^ 
him (k ) ; for it is frequently the case that a plaintiff has an 
interest in the subject matter of the suit which may be in the 
hands of a defendant, and yet, for want of a proper privity 
between them, the plaintiff may not be the person entitled to 
call upon the defendant to answer his demand. Thus, though x^gafce or cle- 
an unsatisfied legatee has an interest in the estate of his tes- 
tator, and a right to have it applied in a due couiae of admi- testator’s estate, 
nistration, yet he has no right to institute a suit against the 
debtors to his testator’s estate for the purpose of compelling 
them to pay their debts in satisfaction of his legacy (Z). For 
there is no privity between the legatee and the debtors, who 
are answerable only to the personal representative of the tes- 
tator. Upon the same pnnciple, where a bill was filed by the 
creditors of a person who was one of the residuary legatees of 
a testator against the personal representative for an account 
of his personal estate, it was held to bo impossible to main- 
tain such a bill(m). And so where a creditor of a testator, Bankrupt cre- 
who had previously been a bankrupt, and had obtained his cer- ditor cannot sue 
tificate, brought a bill against the executor for an account, debtor. 

&c., and made the assignees under the testator’s bankruptcy 
parties for the purpose of compelling them to account to the 
executor for the surplus of the bankrupt’s estate, a demurrer 
by the assignees was allowed (n). 

It is to be observed, however, that, in cases of collusion Exception in 
between the debtor and the executor, or of the insolvency of oJ^ollusiS ; 
the executor, bills by creditors or residuary legatees against 
debtors to a testator’s estate will be entertained (o); and it 
seems also that where other persons than the personal repre- 
sentative of the testator have possessed specific assets of the 


Ck) Lord Red. 129. 

(1) Bickly V. Doddington, Lord 
Red. 120, n.; Monk v. Pomfret, ib. 
Elmslie v. M'Aulay, 3 Bro. 


(») UttersoQ V. Hair, 4 Bro. C. C. 


370, S. C. 3 Ves. J. 95 ; Beckley v. 
DoxrmgtoD, cited 6 Ves. 749. 

(o) Ibid.; vide etiam Doran v. 
Simpson, 4 Ves. 661 ; Alsager v. 
Rowley, 6 Ves, 740; Troughton v. 
BinkM, 0 Ves. 573-675; Benfield 
V. I^lomons, 0 Ves. 8G. 
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testator) such persons may be made parties to-a suit by a cre- 
ditor (p.) So also, where it is desirable to have the account 
of the personal estate entire, a creditor may make the sur- 
viving partner of a deceased debtor a defendant to his bill, 
though no fraud or collusion is alleged (9). And it seems 
that a joint creditor may maintain a suit against the represen- 
tatives of a deceased partner for satisfaction of his entire 
demand out of the assets, although the surviving partner is 
not alleged to be insolvent and is made a party to the bill (r). 
In Bowsher v. Watkins (s\ it was determined that residuary 
legatees may sustain a bill for an account against the execu- 
tor and surviving partners of the testator, though collusion 
between the executor and the surviving partners is neither 
charged nor proved. Upon the same principle, it was held, 
in Holland v. Prior (t), that, in a suit for an account of the 
assets of a deceased person, the personal representalivo of a 
former representative was properly joined as a co-defendant 
with his continuing or present personal representative. 

In all these cases, however, it is absolutely necessary that 
the actual personal representative should be before the Court 
otherwise the bill cannot be sustained (t«). 

It seems that where it is necessary to allege fraud or col- 
lusion in cases of this nature, a general allegation of it in the 
bill will be sufficient to shut out a demurrer, although, in the 
opinion of Lord Eldon, it would be very convenient to state 
the facts upon which such allegation is founded, as there is great 
inconvenience in joining issue upon such a general charge 
without giving the defendant a hint of any fact from which it 
is to be inferred (ar). 

With reference to the subject of privity between the plain- 
tiff and defendant, it is to be observed that the employment 
of agents or brokers in a transaction does not interfere with 
the privity between the principals so as to deprive them of 
their right to sue each other, immediately. Thus, where a prin- 

(p) Newlande. Champion, 1 Ves. (5) 1 Russ. & M. ^77, 

106. (t) 1 M. k K. 237. 

(q) Ibid.; vide etiam Gedge v. (u) Vide ante, p. 293. 340. 

Traill, 1 Russ, k M. 231, d. (r) Banficld v. Solomons, 0 Vcs. 

(r) Wilkinson v. Henderson, 1 67. 

M.&K.582. 
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cipal transmits goods to a factor, he may sue the party who 
buys of that factor ; and where a bill was brought by some 
merchants against the defendant to discover what quantity of 
straw he had purchased of their agents, and for payment to 
them and not to the agents, a demurrer was over-ruled (y) : 
and BO where a merchant, acting upon a del credere commis- 
sion, became bankrupt, having sold goods of his principals for 
which he had not paid them, and, shortly before his bank- 
ruptcy, drew bills on the vendees, which he delivered to somo 
of his own creditors in discharge of their demands, they know- 
ing his insolvency, a suit by the prindpals against the person 
who had received the bills for an account and payment of the 
produce was sustained (z). 

* A bill must not only show that the plaintiff is entitled to or 
interested in the subject matter of the litigation, and is clothed 
with such a character as entitles him to maintain the suit, and 
that the defendant is also liable to the relief sought against 
him, or is in some manner interested in the dispute, and that 
there is such a privity between him and the plaintiff as gives 
the plaintiff a title to sue him, but it must also pray the 
Court to grant the proper relief suited to the case, as made by 
the bill ; and if, for any reason founded on the substance of 
the case as stated in the bill, the plaintiff is not entitled to tho 
relief he prays, either in the whole or in part, the defendant 
may demur (a). In some of the most ancient bills, as ap- 
pears by tho records in the Tower, tho complainant docs 
not expressly ask any relief nor any process, but prays tho 
Chancellor to send for the defendant and to examine him. 
In others, whero relief is prayed, the prayer of process 
is various, sometimes a corpus cum causdy sometimes a sub- 
poenuy and sometimes other writs (5). Afterwards the bill 
appears to have assumed a more regular form, and not only to 
have prayed the subpoena of the Court, but also suitable relief 
adapted to the case contained in the statement, which is the 
general form of all bills in modern use. But although it is 

(y) Lisset V. Reave, 2 Atk. 304. (a) Lord Red. 133. 

(s) Newman v. * Godfrey, cited 

Lord Red. 130, 2 Bro. C. C 332, {h) Jud. Autk. M. R.Ol, 92. 
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the general praetico* of tho present day^ in all cases where 
relief is sought, to specify particularly the nature of such 
relief ; yet it seems that such special prayer is not absolutely 
necessary, and that praying general relief is 8ufficient((i?) ; and, 
in Partridge v. Haycraft{e)y Lord Eldon said that he had seen 
a hill with a simple prayer that the defendant might answer all 
tho matters aforesaid, and then the general prayer for relief. 

It is to be observed, that, where specific relief is prayed, 
care must be taken to adapt such relief to the case made 
by the bill, as, after praying specific relief, a plaintiflF can- 
not, at tho hearing, dissent to the relief he has sought, 
and, under the general prayer, ask relief of another de- 
scription, unless the facts and circumstances charged by the 
bill, will, consistently with the rules of the Court, maintain 
that relief (/). 

The requisites above set out are necessary in every bill 
which is filed in a court of equity for the purpose of obtaining 
relief ; there are other requisites appertaining to bills adapted 
to particular purposes, which will be hereafter pointed out, as 
well as those distinctive properties which belong to bills not 
filed for the purposes of relief. But besides those points 
which are generally necessary to be attended to in the frame 
of all bills, as each case must depend upon its own particular 
circumstances, matters must be introduced into every bill 
which will occasion it to differ from others, but which it is 
impossible to reduce under any general rules, and must be left 
to the discretion of the draftsman. Care, however, must be 
taken in framing the bill that everything which is intended to be 
proved be stated upon the face of it, otherwise evidence can- 
not be admitted to prove it(^). This is required in order that 
the defendant may be aware of what the nature of the case, to 
be made against him, is. The necessity of observing this rule 
was strongly insisted on by Sir R. Richards, L.C.B., in the 
case of Hall v. Malthy (A). And in Montesquieu v. San^- 

(d) Cook V. Martyn, 2 Atk. 3; Sotlen, cited ib. 119; vide post. 

Grimes v, French, ib. 141. sect. 5. 

(e) 11 Ves. 670-574, (g) Gordon v. Gordon, 3 Swan, 

(/) Per Lord KIdon in Hiern v. 472. 

Mill, 13 V«s. 114-110, and Sodan v. (h) 6 Price, 240*250. 
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dys(z)y the principle upon which it is founded is strongly illus*- 
trated. In that case a bill was filed to set aside a contract 
entered into by an attorney for the purchase of a reversionaiy 
interest from his client, on the ground of fraud and misrepre- 
sentation ; the evidence adduced in support of the allegation of 
fraud, &c., did not, in Lord Eldon's opinion, substantiate the 
case as laid in the bill ; a transaction however was disclosed in 
the evidence which his Lordship appeared to think would have 
raised a question of considerable importance in favour of the 
plaintiff if it had been properly represented upon the pleadings; 
but as it had not been stated in the bill, he thought it would be 
far too much to give relief upon circumstances which were 
alleged upon the record. 

It is to be observed in this place that not only will it be 
impossible to introduce evidence as to facts which are not put 
in issue by the bill, but that even an inquiry will not bo directed 
before the Master unless ground for such inquiry is laid in the 
pleadings Thus, where a bill was filed for a foreclosure, 
and a motion was made for a reference to the Master, under 
the 7 th Geo. 2, c.20, to inquire 'into the amount due upon the 
mortgage, and it was insisted that the Master ought to bo 
directed to take an account of the costs incurred by the plain- 
tiff in certain proceedings in an ejectment at law which wore not 
alluded to in the bill, the Court held that no such inquiry 
could be directed, but gave the plaintiff leave to amend his 
bill in that respect (Z). 

It is right here to observe tliat, independently of the qualities Bill must be for 
which have been above pointed out as necessary to bills in gene- 
ral, it is requisite that the object for which a bill is brought should 
not be beneath the dignity of the Court; for the Court of Chan- 
cery will not entertain a suit where the subject matter of the 
litigation is under the value of lOZ. ; except in cases of chari- 
ties (m), or of fraud (n), or of bills to establish a right, as in the 
case of 65. claimed to be due as an Easter offering(o). It is said 

(t) 18 Ves.S02; vide itiam Powys (m) Anon, 1 £q. Ca. Ab. 75, 

V. Mansfield, 6 Sim. 565. Maigin. 

Holloway v. Millard, 1 Mad. 

(0 Millard v. Magor, S Mad. 433. ( 0 ) 4 Bro. P. C. 314. 
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that the Court will not entertain a hill for land under the yearly 
value of 40 s. fjp) ; but instances occur in the books where bills 
have been entertained for the recovery of ancient quit rents, 
though very small, viz. 2 s. or 3 s. per annum (q ) . It seems that 
if a bill is brought for a demand which, by the rule of the Court, 
cannot be sued for, the defendant may either demur to it, on 
the ground that the plaintiff’s demand, if true, is not sufficient 
for the Court to ground a decree iipon(r), or he may (which 
is the most usual course) move to have the bill dismissed, as 
below the dignity of the Court (s). But even if the defend- 
ant should take neither of these courses, yet, when the cause 
comes to a hearing, if it appears that, on an account taken, 
the balance due to the plaintiff will not amount to the sum of 
10/., the Court will dismiss the bill(^). Thus, in tlie time of 
Lord Harcourt, upon a bill being brought relating to tithes, it 
was clearly admitted that the plaintiff had a right to soino 
tithes of the defendant, but as the tithes which were duo 
appeared to be only of the value of 51., the Lord Chancellor 
dismissed that bill at the hearing ; «nd in Brace v. Taylur, 
where an objection was taken^at the hearing, that the matter 
in question appeared to bo of small and trifling consequence, 
Lord Hardwickc held that though the defendant had not de- 
murred to the bill on that account, yet the objection might be 
taken advantage of at the hearing; “ for it very often hap- 
pens that a bill nifiy be drawn in such a manner as to prevent 
a demurrer of this sort, especially in a matter relating to an 
account ; and therefore it would bo very unreasonable that an 
objection of this sort might not be taken at the hearing (tt’).” 


A bill must not only be for a subject which it is consistent 
with the dignity of the Court to entertain, but it must also be 
brought for the whole subject. The Court will not permit a 
bill to be brought for part of a matter only (a ), so as to expose 
a defendant to be harrassed by repeated litigations concerning 

(p) Kq. Ca. Ab. 75. (0 Cowp. Eq. PI. 106. 

( 7 ) (’ockstJ. Foley, 1 Vern. 360. ( m) Cited in Brace r. T.iylor, 

(r) Fox V. Frost, Kep. T. Finch, xnj'ra, 

253. (m;) 2 Atk. 253. 

(s) llos. 47, 350. (a) l.oid Red. 14. 
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the same thing ; it therefore requires that every bill shall be 
BO framed as to afford ground for such a decision upon the 
whole matter, at one and the same time, as may, as '4ar as 
possible, prevent future litigation concerning it. It is upon 
this principle that tlfl Court acts, in requiring in every case 
the presence, 'either as plaintiffs or defendants, of all parties 
interested in the object of the suit. And upon the same 
principle, it will not ''allow a plaintiff who has two distinct 
claims upon the same defendant, or to which the same defendant 
may eventually prove liable, to bring separate bills for each 
particular claim, or to bring a bill for one and omit the 
other, so as to leave the other to be the subject of future 
litigation. Thus in Purefoy v. Purefoy [z)^ where an heir, 
by his bill, prayed an account against a trustee of two several 
estates, that were conveyed to him for several and distinct 
debts, and afterwards would have had his bill dismissed as to 
one of the estates, and have had the account taken as to tho 
other only, the Court decided that an entire account should 
be taken of both estates, ** for that it is allowed as a good 
cause of demurrer in this Court, that a bill is brought for a 
part of a matter only, which is proper for one entire account, 
because the plaintiff shall not split causes and make a multi- 
plicity of suits.” And so wdiere there are two mortgages, 
and more money has been lent upon one of them than the 
estate is worth, the heir of the mortgagee cannot elect to 
redeem one and leave the heavier mortgage unredeemfcd, but 
shall be compelled to take both (a). Upon the same principle 
it is held, that “ where there is a debt secured by mortgage, 
and also a bond debt, when the heir of the mortgagor comes 
to redeem, he sliall not redeem the mortgage without paying 
the bond debt too, in case the heir be bound.” (^) The ground 
of this rule is the prevention of circuity of remedy ; for as tho 
bond of tho ancestor, ivherc the heir is bounds becomes, upon 
the death of such ancestor, the heir’s own debt, and is payable 
out of the real estate descended, it is but reasonable that 
where tlic heir comes to redeem the estate by payment of the 
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(s) 1 Vern. 29. (h) Shuttlcworth v. Laycock, 1 

(a) Ibid. Margrave t». Le Hooke, Vern. 245^ 2 C'h. Ca. Kii. 

2 Vuii. 207. 
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money and interest, he should at the same time be 
V ' ^ called upon to pay off the bond, as otherwise the obligee 
would be driven to sue him for the recovery of the bond, 
which in the result might be payable out of the same property 
which the heir has redeemed. 

thiT'^c i” ^ben it is laid down as a rule that the Court will not 

where maUer entertain a suit for part of a matter, it must be understood as 

mSiatc dec*”* subject to this limitation, viz., that the whole matter is capable 
sion* ^ ** being immediately disposed of ; for if the situation of the 
property in dispute is such, that no immediate decision upon 
the whole matter can be come to, the Court will frequently 
lend its assistance to the extent which the actual state of the 
case, as it exists at the time of filing the bill, will warrant. 
Upon this principle courts of equity act, in permitting bills 
for the preservation of evidence in perpetuam rei memoriam, 

^ which it docs upon the ground that, from the circumstances of 
the parties, the case cannot be immediately the subject of 
judicial investigation ; and if it should appear upon the bill 
that the matter to which the required testimony is alleged to 
relate can be immediately decided upon, and that the witnesses 
are resident in England, a demurrer would hold(c). It is upon 
the same principle that the Court proceeds in all that class of 
cases in which it acts as ancillary to the jurisdiction of other 
courts, by permitting suits for the preservation of property pend- 
ing a litigation in the Ecclesiastical or Common Law Courts, or 
by removing the impediments to a fair litigation before tribunals 
of ordinary jurisdiction. In all those cases it is no ground of 
objection to a bill that it embraces only part of the matter, 
and that the residue is or may be the subject of litigation 
elsewhere. The preservation of the property, or the removal 
of the impediments, is all that tlio Court of Equity can 
effect ; the bill, therefore, in seeking that description 
of relief, seeks the whole relief which, in such cases, a 
Court of Equity can give ; but if a bill, praying only this 
description of relief, should disclose a case, in which a Court 
of Equity is capable of taking upon itself the whole decision 
of the question, in such a case, it is apprehended, that the bill 


(r) Lord Rtd. 121, 



435 


Of the Matter of a Bill. 


would be defective in not seeking the relief wliich the plaintiff 
is entitled to. 

With reference to this part of the subject may be noticed 
the much litigated question, whether a person engaged in 
trade in co-partnersldp with others, can or cannot maintain a 
bill against his partners for an account, without praying also 
a dissolution of the partnership ; upon this point the decisions 
are very conflicting, and all that can be done at present is to 
direct the reader's attention to the leading cases in favour of 
each proposition. In Forman v. Homfrayitl)^ Lord Eldon 
said he did not recollect an instance of a bill filed by one 
partner against another, praying an account merely and not 
a dissolution, proceeding on the foundation that the partner- 
ship was to continue ; and observed upon the inconvenience 
that would result if a partner could come here for an account 
merely, pending the partnership, as there seemed to be nothing 
to prevent his coming annually (e) - In Marshall v. Colman (/), 
an injunction was applied for to restrain the breach of a 
covenant contained in articles of partnership, by which all 
contracts &c. to be made by the partners were to be in the name 
of the partnership firm; and Lord Eldon refusdd the application, 
because he considered that the acts complained of on the part 
of the plaintiff, as the ground for the injunction, wero of too 
trivial a nature to warrant a dissolution of thu partnership. 
Upon that occasion his Lordship said, that although the Court 
would interfere where there was a breach of the covenants in 
articles of co-partnership, so important in its consequences as 
to authorise the party complaining to call for a dissolution of 
the co-partnership, it was a matter deserving great considcra- 
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^ L**!***/®** whether tlie Court would iro bo far as to entertain the 

.V junsdiction of pronouncing a decree for a perpetual injunction 

as to a particular covenant, the partnership not being dissolved 
by the Court. In Kinder v. Taylor {g), the doctrine that a 
decree could not be made for an account in matters of part- 
nership, witliout praying a dissolution, appears to have been 
again recognised; and, in Loscomhe v. Iiuss€ll{Ji), the Vice- 
Chancellor (Sir L. Bhadwell) allowed a demurrer to a bill 
praying the account of a partnership, because it did not pray 
for a dissolution. In Harrison v. Armitageif), however, a 
contrary opinion was expressed by Sir John Leach, V. C. ; 
and in Richards v. Davis (J), which was a bill by one partner 

against another, praying for an account of what was due to 
the plaintiff respecting past partnership transactions, and that 
the partnership might be carried on under the decree of the 
Court, his Honour decreed an account of past partnership 
transactions, but said that he could make no order for carrying 
on the partnership concerns, unless with a view to a dissolu- 
tion. In pronouncing his judgment upon that case, the 
learned Judge observed, that a partner during the partner- 
ship has no reliertit law for monies due to him on a partner- 
ship account ; and that, if a Court of Equity refuses him relief, 
he is w’holly without remedy, which would be contrary to the 
plain principles of justice, and cannot be the doctrine of equity. 
With respect to the objection that the defendant might be 
vexed by a new bill, whenever new profits accrued, his Honour 
said, “ What right has the defendant to complain of such 
new bill, if he repeats the injustice of withholding what is 
due to the plaintiff? Would not the same objection lie in a 
suit for tithes which accrue de anno in annum It is to be 
observed that in the last quoted case of Richards v. Davis, 
the case of Clapple v. Cadell^k) wa^ cited in argument, and 
is referred to by the reporter as an authority for the position 
that a decree may be made for partnership accounts without 
the bill having prayed a dissolution ; but, upon reference to the 

(g) Gow on Partnersliip:; ; Col- fi) 4 Mad. 143, cited in Loscombe 
Iyer on Partnerships; App. 11. v. Uussell. uhi supra. 

(/>) 4 Sim 8. ( j) 2 Russ. & M. 349. 

(k) Jac. 537'. 
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case itself, it will be found that it was one of a very peculiar 
nature, and that the principal object of the suit was not an 
account of the partnership transactions, but to have a de- 
claration as to the effect of a sale of some shares in a partner- 
ship undertaking (the Globe newspaper) ; and that the account 
of the profits which was decreed was merely the consequence 
of the declaration of the Court upon that point. The same 
observation applies to Knowles v. Houghton (/), which is also 
referred to in Richards y, Davis {m). Tlierc the bill was filed to 
establish a partnership in certain transactions ; and the solo 
question in the case was, partnership or no partnership ; and 
the Court, being of opinion that a partnership did exist in part 

of the transactions referred to, as a necessary consequence 
decreed an account of these transactions. 


In endeavouring to avoid the error of making a hill not 
sufticicntly extensive to answ'cr the purpose of complete 
justice, care must he taken not to run into the opposite defect, 
viz., that of attempting to embrace in it too many objects, for 
it is a rule in equity that two or more distinct subjects cannot 
be embraced in the same suit. The offence against this rule 
is termed ^nxdllfuriousness, and will render a bill liable to 
demurrer. 

The rule above stated is fully established, and has boon 
acted upon in a great variety of cases. Thus where a hill 
was filed in the Exchequer against one defendant to discover 
his title to the office of keeper of Gloucester CJastle, which 
had been granted to the plaintiff for life, and also against other 
defendants as brewers of the city of Gloucester ; every one of 
whom, as the bill suggested, was by custom obliged to pay 
an annual sum to the said officer, a demurrer to the bill, on 
the ground of niultifsiriousness, was allowed (?0. Upon the 
same principle, where a bill was exhibited by the trustees 
under a trust for sale, against several persons who were the 
purchasers of the trust estates, which had been sold to them by 
auction in different lots, Sir Thomas Plumcr, V.C., allowed 

(/) 11 Vcs. 108. (ii) Bcikc V. Harris, Hard. 837. 

(w) I'bi sniua. 
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a demurrer, which had been put in by one of the defendants, 
on the ground that the bill was multifarious. His Honor 
said, this Court is always averse to a multiplicity of suits, but 
certainly a defendant has a right to insist that he is not 
bound to answer a bill containing several distinct and separate 
matters relating to individuals with whom he has no con- 
cern (m). In a subsequent case, where am information and 
bill were filed for the purpose of setting aside leases, 
granted by the same trustees at different times to different 
persons, the same learned judge held, that if the case had 
been free from other objections it would have been objec- 
tionable for multifariousness (n). The same principle was 
afterwards acted upon by Lord Eldon, in Salvidge v. Hyde{p)^ 
where a bill had been filed for an account of a testator’s 
estate, and also to set aside certain sales which had been 
made by the executor and trustee to himself and anotlier 
person of the name of I^aying, a demurrer to which bill 
had been put in by Laying, was overruled by Sir J. Leach, 
V.C. (;?). The case came on before the Lord Chancellor, by 
appeal, when his Lordship reversed the judgment of the Vice- 
Chancellor, and allowed the demurrer ; obsor\ung that where 
there are trustees to sell, ami a bill is filed against them, it is 
not usual to make the purchasers parties, but to state the 
contracts and pray an inquiry. His Lordship however added, 
that there might he cases which cannot be delayed, till those 
inquiries can he made, on account of the injury that may be 
done in the meantime. 

It is to be remarked that the Vice-Chancellor (Sir John Leach) 
in pronouncing his judgment upon this demurrer, observed, with 
reference to multifariousness, that in order to determine 
whether a suit is multifiirioiis, or in other words contains 
distinct matters, the inquiry is not whether each defendant is 
connected with T?very branch of the cause, but whether the 
plaintiffs hill seeks relief in respect of matters which are in 
their nature separate and distinct. If, says his Honor, the 

(m) Brookes t*. Lord Whitworth, (n) Attorney-General v, Moses, 

1 Mad. 89 ; vide etiam ; Reyner i>. 2 Mad. 294 — 305. 

Julian, 2 Dirk. 077, the nurgiudl (o) Jac. 151. 
note (u which is wrong. (;0 5 Mad. 138i S. C. 
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object of the suit be single, but it happens that different MuUifarioua 
persons have separate interests, in distinct questions, which ^ 
arise out of that single object, it necessarily follows that such 
different persons must be brought before the Court in order 
that the suit may conclude the whole subject.” There is no 
doubt that, in the above observation, the learned judge stated 
the principle correctly ; though in his application of it he 
went, in the opinion of Lord Eldon, too far. In the sub- Secus where 
sequent case of Turner v. Robinson (q). Sir J. Leach, 5[fnfrent 
carried the doctrine which he had above laid down to a wills or other 
much greater extent. In that case, a testator had bequeathed ”**^*'“*"®"** 
tlie residue of his personal estate to trustees in trust, to divide 
the same amongst his children, the shares of the sons to be 
paid to them at 21, and the shares of the daughters to be 
laid out in government securities, the interest of which was 
to be paid to their separate use during their lives, and after 
their deaths the principal of each daughter’s share was to bo 
paid to such persons as such daughter should by any deed or 
writing, duly executed, or by her last will and testament 
appoint. The testator left ten children, and one of those 
children, a daughter, died, having by her will appointed and 
disposed of all her interest under the testator’s will, in favour 
of the plaintiffs, to whom she also gave the residue of her own 
personal estate. The bill was filed by the plaintiffs against 
the personal representatives both of the father and of the 
daughter, and also against the surviving children of the 
father, and prayed that the trusts of both wills might be 
carried into execution, and an account of each estate against 
the respective executors : to this bill a demurrer for inulti- 
fariousness was put in by one of the surviving children of the 
father, who insisted that, although the plaintiffs, as appointees 
of their mother’s share under the will of the original testator, 
were entitled to file a bill against the pei-sonal representatives of 
the testator and the other parties interested in the residue of his 
estate, yet that, in going on to pray an account of the daugh- 
ter’s estate the bill had been rendered multifarious, because 
the defendants who were interested in the father’s estate only, 
ought not to be kept before the Court, whilst the accounts of 
(i/) 1 S. & s. :H3. 

J ¥ 4 
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the daughter’s estate were being taken ; the Vice Chancellor, 
however, held that as the plaintiffs title to their shares of the 
original testators estate, and to their mother’s estate, were 
derived under the same instrument, they were entitled to 
unite the accounts of both estates in the same suit, and that 
therefore the bill was not multifarious. 

It is with great diffidence that the writer presumes to 
advance an opinion in opposition to that of so great an autho- 
rity as the learned judge referred to, but he cannot avoid 
observing here, that the reason given by his Honor for the 
above decision does not appear to him sufficient to warrant 
the conclusion to which he came ; for, though it is certainly 
true that in many cases the circumstance of the claims 
of a plaintiff arising under one instrument may justify his 
instituting a suit for the purpose of carrying all the objects 
of that instrument into execution, as in the common case of 
bills to carry the trusts of a will into effect, yet that cir- 
cumstance will not authorise his bringing into the same suit 
all persons against whom he may casually have a claim under 
the same instrument, however distinct in other respects such 
claim may be. Thus, in the case of Salvidge v. Hyde^ 
before referred to, the object of the bill was the single one 
of executing the trusts of the will ; and it was contended that 
the defendant the purchaser having entered into a contract 
under circumstances amounting, according to the case made 
by the bill, to a fraud, \vas to be considered as a trustee for 
the plaintiffs, and that they had a right* to have all the trusts 
perfonned in one suit; but Lord Eldon held otherwise, and 
said that if an executor having a power to sell, agrees to sell 
to A. B., a bill cannot bo filed against A. B., and also against 
the executor for an administration of the estate ; and yet in 
that case the claim of the plaintiff for each species of relief 
arises under the same instrument. And so in Turner v. 
Robinson, now under considemtion ; it is true that the claifti of 
the plaintiffs to both descriptions of relief, arose under the same 
instrument, but, as in Salvidge v. Hyde, the relief sought 
against one set of defendants was totally different from that 
sought against the others ; and in fact there was no privity 
between the cases beyond that which was derived from the 
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mere circumstance of the claim of the plaintiff against each 
party being founded upon the same will, which in fact 
operated differently upon the different estates, namely, in the 
case of one estate by appointment, and in that of the other 
by testamentary disposition. 

It may be observed here, that the above observations upon 
the opinion of Sir John Leach, in Turner v. Robinson^ ap- 
pear to be in accordance with tlie opinion of the present 
Vice-Chancellor (Sir Lt .Shadwell) ; who, upon Turnery. 
Robinson being cited before him, upon the argument of a 
demurrer for multifariousness, said that he could not coin- 
cide with the decision in that case, as he could not see how 
a person interested in tlie peraonal estate of two testa- 
tors could, consistently with the rules of the Court, unite tlie 
two estates in the same suit (r). 

But although you cannot, in general, join the adminis- 
tration of the estates of two different persons in the same 
suit, where the parties interested in such estates are 
different, yet where the same parties claim the benefit of 
both estates, and they are so connected that the account 
of one cannot be taken without the other, the joinder of 
them in the same suit will not be multifarious ; thus, 
where A. died intestate, leaving infant children and a 
Avidow, who, without taking out administration to the intes- 
tate, possessed his assets and died, having bequeathed her 
personal estate to the children, and appointed 13. and C. her 
executors ; upon which D. having taken out administration to 
the original intestate, brought an action against B. and C. 
as executors of the widow, to recover what she had received of 
the intestate's estate ; Avhereupon B.and C., together with the 
children, filed a bill against D. to restrain the action, and to 
have proper accounts taken of the assets both of the intestate, 
and of the widow, a demurrer for multifariousness, put in by 
D. because it prayed an account of both estates, in one of which 
only (that of the intestate), the defendant w^as interested, 
was ovemded ; the Vice-Chancellor observing that the 
executors of the mother had a right to have an account 
taken of the estate which they represented, and that the 

( 7 ') Marcos v. I'cbrcr, 2 Sim. 330, n., rUlcetiam, Dunn v. Dunn, ibid 329 • 
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infodt plaintifib had a right to file a bill againaiD., who 
was tiieir trustee^ for the purpose of restraining him firom 
proceeding in the action to the fruits of which it was alleged 
that they alone were entitled; and that D., by bringing ac- 
tions, had implicated himself with the estate of the mother, 
so that the Court could not administer relief with reference to 
that action, unless the account of the mother’s estate was 
taken (s). 

In the case of Salvidge v. Hyde^ above referred to, a 
distinction was pointed out by Lord Eldon, which is im- 
portant in the consideration of this subject. It will be recol- 
lected that it was a bill, by persons interested under a wiU, 
to set aside two contracts, one of which had been entered 
into by the trustees for sale of an estate to one of their own 
number, and the other for the sale of another estate to a 
person of the name of Laying ; and Lord Eldon, although he 
thought that the object of setting aside the contract entered 
into with Laying could not be embraced in a bill to set aside 
the contract entered into with the trustee, yet held that if 
the trustee had purchased for himself, and then Laying had 
bought the same estate of him, the case would have been 
different. From tliis it may be deduced, that the objection 
to making separate contracts for different things entered 
into by separate parties, the subject of the same suit does not 
apply to making persons claiming under sub-contracts parties 
to the same bill, either to enforce or set aside the original 
contract. 

It should be noticed here, that where the right of a party 
to call upon the Court for specific relief against another is so 
incumbered that he cannot assert his own right till he has 
got rid of that incumbrance, he cannot include the object of 
getting rid of the incumbrance, in a suit for the specific relief 
which, but for that incumbrance, he would be entitled to ; 
and that, if he attempt to do so by the same suit, his bill will 
be multifarious. Thus it was held by Lord Eldon that, when 
a bill is filed for a specific perfonnance, it should not be 
mixed up with a prayer for relief against other persons claim- 


(f) Lewin v. BUriudU, 6 Sim. 251. 
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ing an Interest in the estate ; and that if there is a title in 
other persons which the plaintiff is bound to get in, he should 
file a bill for specific performance onl]r» and should fortify the 
defect in his title, by such means as he can, so as to be 
enabled to complete it by the time when the contract will be 
enforced (0* The same doctrine was also adted upon by 
Lord Redesdale, in Whaley v. Damon the foots of 
which case were these : — A bill was first filed against the 
Dawsons for a partition, and in their answers to that bill 
they insisted that there had already been a parol partition ; in 
evidence of which they stated, among other circumstances, 
that a lease had been made by the plaintiff, to a person of 
the name of Carraher^ of the part which had been allotted to 
him ; that this lease was made at an undervalue, whereby the 
value of the whole estate would be injured if there should be a new 
partition ; and, therefore, they insisted that there could be no 
new partition as long as the lease subsisted. In consequence 
of this statement the plaintiff amended his bill by making 
the lessee, Carraher^ a defendant, and praying that the lease 
might be set aside for fraud; whereupon the original de- 
fendants demurred to the amended bill for multifariousness, 
and Lord Redesdale allowed the demurrer, saying that the 
plaintiff ought to have filed his bill against Carrahet only, 
and got rid of his lease, and that then he might have filed a 
bill for a partition ; this is the very case which the rule of 
the Court is intended to avoid, the Dawsons are not to be 
involved in the litigation of the question, whether this lease 
is to be set aside or not. There may be collateral issues 
upon it, and after all Mr. Whaley may not be able to get rid 
of the lease, and, if he cannot, he can have no new partition.’' 

The principle which renders it improper to mix up, in the 
same bill, demands against different persons arising out of 
distinct transactions, renders it improper to include in one suit 
separate infringements of the same patent, by different defend- 
ants (v) ; and for the same reason, where a copyright has 
been infringed, bills must be filed against each bookseller 

(t) Mole V. Smith, Jec. 494. (v) Dilly v. Doig, 2 Ves. Jun. 

(ii)2 Sch.&U'f.3G7. 48G. 
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Multifariottt. taking spurious copies for said (x). Arid so joint and sepa« 
^ rate demands cannot be joined in a bill (y) ! and, although 

Bills for joint where a man carries on three businesses he may be sued for 
and separate de- an account in every one of them jointly, yet, if he is a sole 
tifarbu"^ trader in one business, and has a partner in a second, and two 
partners in a third, a plaintiff cannot join his demands against 
the three houses in one bill This was stated, in the course 
of the- argument, in Ward v. the Duke of Northuni'- 
berland(a), in which the question of multifariousness, in 
mixing joint and separate demands in one bill, was very fully 
discussed. In that case, the plaintiff was tenant to the pre- 
ceding Duke of Northumberland, and the defendants, the 
existing Duke and Lord Beverley, were his executors, and 
the bill was filed against them, as such executors, for an 
account of dealings between the plaintiff and the deceased 
Duke, and for satisfaction of the plaintiffs demands out of 
his assets ; the bills also prayed an account against the exist- 
ing Duke, as the heir-at-law of the late Duke, of dealings 
between him and the plaintiff since the death of the late Duke. 
To this bill the two defendants put in separate demurrers ; that 
of the Duke was in these words : For that the complainants, 
in and by the said bill of complaint, have made a demand 
against both the defendants jointly, as executors of the late 
most noble Hugh Duke of Northumberland, and have also 
thereby sought relief against this defendant, Hugh Duke of 
Northumberland personally upon a separate and distinct claim, 
to which, as executor of the late Duke of Northumberland, 
if at all, he is not liable ; wherefore,” &c. Lord Beverley’s 
demurrer was as follows : ** For that the said bill contains in 
itself parties which have no relation to, or dcpendance upon, 
each other, whereby the said bill is drawn to unnecessary 
length ; and this defendant, if he should be compelled to make 
answer thereto, will be put to unnecessary expenses, contrary 
to the constant practice of this honourable Court ; wherefore,” 
&c. Both these demurrers came on for argument together, 
and were allowed. In pronouncing the judgment of the 

(x) Dilly V. Doig, 2 Ves. jun. (y) Harrison v. Hogg, 2 Ves.jun. 

323, 328. 

(fl) 2 Anst. \&J. 
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Court, Sir A. Macdonald, L.C.B., said, Lord Beverley very 
justly objects to being joined in a suit, a considerable part of 
which relates merely to the private concerns of the present 
Dube and has no connection with the estate of their testa- 
tor. As to the demurrer of the Duke, he is indeed interested 
in every part of the bill, but in different characters : in the 
one, he can only be sued jointly with his co-executor ; in the 
other, he is perfectly distinct from him. The two demands 
against the Duke are indeed of a similar nature, but per- 
fectly distinct and unconnected ; as one of the executors of 
his father he has a right to object to that estate being impli- 
cated in a litigation concerning his own affairs.*’ 

It is to be observed that the objection on account of multi- 
fariousness will only apply where a plaintiff claims several 
matters of different natures by the same bill ; and that where 
one general right only is claimed by the bill, though the 
defendants have separate and distinct interests, a demurrer 
will not hold (6). As where a person claiming a general right 
to the sole fishery of a river, files a bill against a number of per- 
sons claiming several lights in the fishery, as lords of manors, 
occupiers of lands or otherwise (c) ; so, in a bill for duties, the* 
city of London wore permitted to bring several of the persons 
before the Court, who dealt in those things whereof the duty 
was claimed, to establish the plaintiff’s right to it ; and where 
the lord of a manor filed a bill against more than thirty 
tenants of the manor, freeholders, copyholders and lease- 
holders, who owed rents to the lord, but had confused the 
boundaries of their several tenements, praying a commission 
to ascertain the boundaries, and it was objected, at the hearing, 
that the suit was improper, as it brought before tlie Court 
many parties having distinct interests, it was answered that 
the lord claimed one general right, for ^he assertion of which 
it was necessary to ascertain the several tenements ; and a 
decree was made accordingly {d). Upon the same principle 
it is that one suit is entertained for tithes against several 
parishioners. Suits of this nature, however, must all be for 

(h) Lord Ked. 147. (d) Magdalen Coll.r. Athill, Lord 

(c) Mayor of York v. Pilkington, Red, 148, n, 

1 Atk. 282, cited ibid. 
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objects of the same nature ; and if a bill is filed against seve« 
ral defendants for objects of a different nature, although the 
plaintiff claimB them all in the same character, it will be mul- 
tifarious ; thus, if a parson should prefer a bill against several 
persons, viz. against some for tithes and against others for 
glebe, it would be liable to demurrer ; and so if the lord of 
a manor were to prefer one bill against divers tenants for seve- 
ral distinct matters and causes, such as common, waste, several 
piscary, &c., tliis would be wrong, though the foundation of 
the suit, viz^ the manor, be an entire tiling (e). 

Upon the same ground, in the case before referred to of 
Ward V. the Duke of Northumberland, the reason given by 
the Court for allowing the demurrer of the Duke was, that, 
although he was interested in every part of the bill, he was so 
in different character, and the demands against him were 
perfectly distinct and unconnected ; and that, as one of tlie 
executors of his fatlier, he had a right to object to his father’s 
estate being implicated in a litigation concerning his own 
affairs. And where an information was filed against a public 
corporation, stating that the corporation was seized of uoal 
•estates for tho purposes of public utility, and of other real 
estates in trust for private charity, and that the defendants 
had sold part of the first-mentioned estates, and were selling 
the remainder, charging also a general misapplication of the 
funds of the charity, and praying an injunction to restrain the 
first, and the Court’s regulation of the latter, a demurrer for 
multifariousness was allowed (/). 

It is to be remarked that the noble and learned author 
of the treatise on pleadings in the Court of Chancery 
appears to confine the meaning of multifariousness to cases 
where a plaintiff demands several matters of different natures 
of several defendants by the same bill {g ) ; but in the Attorney^ 
general v. the Goldsmiths' Company (A), Sir L. Shadwell, 
V. C., says, 1 apprehend that, besides what Lord Redesdale 
has laid down upon the subject, there is a rule arising out of 
the constant pmctico of the Court, that it is not competent 

(«) Berke v. Harris, Tlardres. 337. (g^ Lord Red. 147. 

(y ) Attorney-General », the Cor- 5 Sim. 670 — 6. 

poration of Carmaitlicn, Coop. 30. 
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where A. is sole plaintiff and B4 is sole defendant, for A. to 
unite in his bill against B. all sorts of matters wherein they 
may be mutually concerned. If such a mode of proceeding 
were allowed, we should have A. filing a bill against B., pray- 
ing to foreclose one mortgage ; and, in the same bill, praying 
to redeem another, and asking many other kinds of relief with 
respect to many other suljects of complaint/’ In that case 
the information against the Company stated that there 
was a charity for the benefit of young men being free of the 
Company, and then alleged tliat divers other bequests had been 
made to the Company for the purpose of making loans to 
young men for their advancement in business or life, and 
prayed that the first-mentioned charity, and all other (if any) 
like gifts and bequests to the Company might be established, 
and that the due performance of the charitable trusts might 
be enforced for the future, Sec., and the Vice-Chancellor, upon a 
demurrer being put in to the information because it was exhi- 
bited for several and distinct matters which ought not to be 
joined together in one information, held the information to be 
multifarious, and allowed the demurrer(t). 

It should be noticed that, in the above case, there was 
nothing in the information to show that the character of the 
bequests was homogeneous, and that his Honour held that if 
there had been any allegation to show that they were of tJiat 
character, although there might be minute differences between 
the bequests, they might all have been comprised in tlie same 
information; as in the case of the Attorney -general y. The 
Merchant Tailors' Company where the information 
prayed the establishment or regulation of a great number of 
different charitable gifts, which were stated, in the informa* 
tion, to have been made to the Company, by way of bequest 
or otherwise, on trust, to lend out the same to freemen of the 
Company, or upon some other like or corresponding trust, for 
the benefit or advancement of freemen in trade or businsss. 
The number of charities in respect of which the relief was 
sought by the information was eight ; but as they were to be 
applied mainly and substantially for the same objects, and it 
appeared upon the information that, owing to the minuteness 
(/) 5 Sim. 670—5. (fc) 5 Sim. 288. 


MoltttarioQs- 

ness. 


Bills cannot be 
filed against a 
corporation for 
distinct chari- 
ties. 


Unless they are 
. homogeneous* 



448 


Of the Bill: 


MiiUifarious- 

ness. 


Bills to perpe- 
tuate testimony 
and for other 
purposes. 


— for com- 
missions to exa 
mine witnesses 
in different 
actions. 


of the sums, each of them could not be administered as the 
F donprs pointed out, the Vice-Chancellor thought that the 
Court ought, at the hearing, to deal with them conjointly, 
and that the information was not multifarious (/)• 

Upon the same principle, it has been held that where mat- 
* ters are joined in the same bill which require the publication 
of the depositions of the same witnesses at one time, and 
other depositions from them at a subsequent time> the bill will 
be multifarious. Thus, in Dew v. Clarke (m), where the 
objects of the bill were to perpetuate the testimony of wit- 
nesses, and also to obtain immediate relief, founded upon the 
evidence of the same witnesses, a demurrer for multifarious- 
ness was allowed. And so where a bill was filed for a commis- 
sion to examine witnesses abroad, in support of the plaintifiTs 
case in two separate actions at law, which had been brought 
against him by the same person for libel, and for an injunction 
in the meantime, a demurrer for multifariousness was al- 
lowed (n). With reference to the last point, it is to be ob- 
served, that, in the case of Kensington v. White {o)y the 
Court of Exchequer held that a bill to restrain a plaintiff at 
law from proceeding on five different policies of insurance 
effected on dififerent ships, between the same parties, was not 
demurrable to for multifariousness; but, in Shackell v. 
Macauley, the Vice-Chancellor (Sir J. Leach) said that 
the report of that case was too loose to afford any princi- 


(/) Attorney-General r. Merchant 
Tailors* Company, I M. & K. 189. 
It is to be noticed that in the above 
case, the charities respecting which 
the information had been filed, 
amounted in number to eight, and 
that one of the grounds of demurrer 
was, that there was a defect of par- 
ties, because it appeared that the in- 
terest of one of the sums was to be 
paid to another company, which com- 
pany it was insists ought to have 
been made a party to the informa- 
tion, but the Vice-Chancellor held 
otherwise, and overruled the de- 
mun'er, as well upon that ground as 
upon the ground of multifariousness. 
Tlie case, however, was afterwards 
brought before Lord Brougham, Ch., 


upon appeal, when his Lordship 
agreed with the Vice-Chancellor 
upon the question of multifarious- 
ness, and held that, had the informa- 
tion been confined to seven branches 
of the charity, there could have been 
DO objection to it; but he thought 
that with reference to the eighth cha- 
rity, the other company ought to 
have been before the Court ; but, as 
the addition of them as parties might 
render the suit multifarious, leave 
was given to amend the information 
by striking out the matter relating to 
that charity. 

(m) 1 S. & S. 108. 

(n) Shackell v. Macaulay, 9 S. & 
S. 79. 

(p) 3 Fiice, 164» 
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pie, and that underwriting causes are not to be relied upon 
as furnishing general rules (p). 

From the above cases it may be deduced that a plaintiff 
cannot join in his bill, even against the same defendant, mat- 
ters of different natures, although arising out of the same 
transaction ; yet, when the matters are homogeneous in their 
character, the introduction of them in the same bill will not 
be multifarious ; and it is to be observed that this distinction 
will not be affected by the circumstance of the plaintifif claim- 
ing the same thing under distinct titles, and that the state- 
ment of such different titles in the same bill will not render it 
multifarious. Thus, where a bill was filed for tithes by the 
rector of a parish in London, in which the title was laid under 
a decree made pursuant to the fi7th Hen. 8, c. 12, by which 
payment of tithes was decreed in London at the rate of 2 s. 9d. 
in the pound on the rents, with a charge that in case such 
decree should not be deemed binding, the plaintiff was entitled 
to a similar payment, under a previous decree, made in the 
year 1535, and confirmed by the same act; and in case nei- 
ther of the said decrees were binding, the bill charged that 
the plaintiff was entitled, by ancient usage and custom from 
time immemorial, to certain dues and oblations calculated 
according to rent at 2 s. 9d. in the pound, &c., a demurrer 
for multifariousness was overruled (g). 

As a bill by the same plaintiff against the same defendant 
for different matters would bo considered multifarious, so, 
r) fortiori, would a bill by several plaintiffs, demanding 
distinct matters, against the same defendants (r). Thus, 
if an estate is sold in lots to different purchasers, the 
purchasers cannot join in exhibiting one bill against 

(p) It is submitted, however, that plea and the same judgment in Court, 
the demurrer of the Court of £x- such actions may be consolidated, 
chequer may be supported upon the Cecil v, Brigges, 2 T. R. G30 ; Brown 
ground suggested in the course of v. Dixon, 1 T. R. 274. 
the argument, namely, that according ( 7 ) Owen v. Modin, IVrLcl. 238, 
to the rules of courts of law, where 13 Price, 478 S. C. 
there are several actions by and (r) Jones v. Garcia, del Rio. 1 
against the same parties, of such a Turn. & R. 301. 
nature that there may be the same 
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the vendor, for a specific performance; for each party’s 
case would be* distinct, and there must be a distinct bill 
upon each contract (s). Upon the same principle, where the 
heir and next of kin of an intestate, who was .an infant, was 
joined with his sister, who was the other next of kin, as plain- 
tiff in a bill against the widow, who had taken out adminis- 
tration to the intestate’s effects, and had also taken possession 
of the real estate, as guardian to the infant heir for an account 
both of the real and personal estate. Sir L. Shad well, V. C., 
allowed a demurrer for multifariousness, on the ground that the 
interests in the real and personal estate, were distinct from 
each other (f). And so where a lay rector and tho vicar 
joined as plaintiffs in a suit, praying that the occupiers 
might account to them for the tithes respectively due to 
them, the Vice-Chancellor (Sir J. Leach) allowed a de- 
murrer for multifariousness, because they had sought an 
account of the tithes respectively due to them, which were 
distinct matters. His Honour, however, observed that it might 
have been otherwise, if the plaintiffs had alleged that they to- 
gether were entitled to all the tithes, and had prayed a general 
account (u). And it has been decided that a bill does not 
become multifarious because all the plaintiffs are not interested 
to an equal extent ; as in Knye v. Moore (u), where a bill was 
filed by a woman and her children to compel the delivery up 
of a deed by which the defendant had made a provision for the 
woman (with whom he had cohabited), and her children, and 
which had been executed in pursuance of an agreement, 
whereby he was bound, besides the execution of the deed, 
to pay to the woman an annuity for her life, an account of 
which was also sought by the bill ; it was objected upon de- 
murrer that the bill was multifarious, because, besides seek- 
ing the performance of the agreement under which the mother 
alone was entitled, it joined to that, the claim for the deed in 
which she was interested jointly with her children; but the 

(i) Cowper, Eq. Pi. 18i. (u) Exeter College v. Rowland, 

(0 Dunn V. Dunn, a Siro 329, MauL Sc Geld. 94. 
vidf eitam, Maud w Ackloin, ib. 331. (v) 1 S. & S. 61. 
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Vice-Chancellor (Sir J. Leach) thought that the whole cafe 
of the mother being properly the subject of one bill, the suit 
did not become multifarious^ because all the plaintiffs werj 
not interested to an equal extent (to). 

And so where several persons claim under one general right, 
they may file one bill for the'establislunent of that right, without 
incurring the risk of a demurrer for multifariousness, although 
the title of each plaintiff may be distinct; thus, in Powell v. the 
Earl of Powis (a;), where the freehold tenants of a lordship 
having rights of common over certain lands, the lord approved 
parts of the common lands and granted them to other per- 
sons ; but the tenants prostrated the fences, upon which actions 
of trespass were brought against them, and they filed a bill 
in the Court of Exchequer, in the nature of a bill of peace, 
against the lord and his grantees, to be quieted in the enjoy- 
ment of their commonable rights ; a general demurrer was 
overruled, the Court being of opinion that the objection that 
the plaintiffs might each have a right to make a separate 
defence to the actions at law, was not valid, as there was 
one general question to be settled, which pervaded the 
whole (y). 

The proper way in which to take advantage of multifa- 
riousness in a bill is by demurrer, and it is too late to object 
to a suit on that ground at the hearing (z). , It seems, how- 
ever, from the report of the Master of the Rolls' judgment in 
Greenwood v. Churchill (a), that the objection may be taken 
by answer, and that though the defendants are precluded from 
raising the objection at the hearing, the Court itself will take 
the objection, if it thinks fit to do so, with a view to the order 
and regularity of its proceedings. 


Multifsriotti- 
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Court itself 
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Great care must be taken in framing a bill that it does not Scandal and 
contain statements, or charges which are scandalous or imper- 

(w) Vide observations on this case some have no interest at all, ante, 


in Dunn v, Dunn, 2 Sim. 320. 
(i) 1 Y. & J. 160. 


Parties. 

(s) Ward v. Cooke> H Mad. 122, 


(y) In cases of muftifariousness Wynne v, Callander, 1 Russ. 203. 
in mils by several plaintiffs where (a) 1 M. 6e K. 669. 

G G 2 
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Scandal and 


impertinence. 


Deiinifion of 
scandal. 


Nothing is 
scandalous 
which is mate- 
rial. 


tinent, for, if it does, it may be objected to by the defendant ; 
and if upon reference to a Master of the Court, to inquire 
into the foundation of such objection, ho should report that 
the bill does contain matter criminal or scandalous, or not 
pertinent to the subject of litigation, such parts will be 
expunged with costs to the party aggrieved ; and it is said 
that the counsel who drew or signed the bill shall pay such 
costs. 

Scandal consists in the allegation of anything cither in a 
bill, answer, or any other pleading, which is unbecoming the 
dignity of the Court to hear, or is contrary to good man- 
ners, or which charges some person with a crime not neces- 
sary to be shown in the cause (c) ; to which may be added 
that any unnecessary allegation bearing cruelly upon the 
moral character of an individual is also scandalous ((f). 

There are many cases, however, in which, though the 
words in the record are very scandalous, and highly re- 
flecting upon the party, yet if they are material to the 
matter in dispute, and tend to a discovery of the point 
in question, they will not be considered as scandalous; 
for a man may be stated on the record to be guilty of a 
very notorious fraud, or a very scandalous action, as in the 
case of a brokerage bond given before marriage to draw in 
a poor woman to marry, or in the case where a man falsely 
represents himself to have a great estate, when in fact he 
is a bankrupt ; or where one man is personated for another ; 
or in the case of a common cheat, gamester, or isharper, 
about the town ; in these, and many other instances, it may 
appear to be very scandalous, and not fit to remain on the 
records of the Court; and yet, perhaps, without having 
an answer to this very matter, the party may lose his 
right: the Court, therefore, always judges whether, though 
matter be primd facie scandalous, it is or is not of absolute 
necessity to state it ; and if it materially tends to the point in 
question, and is become a necessary part of the cause and 
material to the defence of either party, the Court never looks 


(c) Prac. Beg. 383. 


(<2) F. Lord Eldon in Coffin v. 
Cow^r, 6 Ves. 514. 
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upon this to be scandalous (e). Were it otherwise^ it would be 
laying down a rule that all charges of fraud are scandalous, 
which would bo dangerous {f) ; upon this principle, therefore, 
it has been held that in a bill by a testator’s son and heir-at- 
law impeaching the will on the ground of undue influence 
exercised by the defendant over the testator’s mind, an 
allegation that at a time specified she was discovered to have 
been engaged in a criminal conversation with the testator, 
and that she openly cohabited with him as if she had been his 
wife, was considered by Sir C. Pepys, M.R., as not scanda- 
lous or impertinent ; because, supposing an action to be tried 
at law, and tlie plaintiff for the purpose of establishing his 
title, which the will displaced, were to endeavour to impeach 
the validity of the will, upon the ground that it had been 
executed under undue influence exercised by the female de- 
fendant, it might be a very material part of the evidence 
that she had many years ago entered into a criminal conver- 
sation with the testator, &c. (g) 

And so it has been determined, that if a bill be filed by a 
cestui qui trust for the purpose of removing a trustee, it is 
not scandalous or impertinent to challenge every act of the 
trustee as misconduct, nor to. impute to him corrupt or im- 
proper motives in the execution of the trust, nor to allege 
that his conduct is the vindictive consequence of some act on 
the part of the cestui qui trust, or of some change in his 
situation (Ji). It is to be observed, however, that in such a 
case it would bo impertinent, and might be scandalous to 
state any circumstance as evidence of general malice or per- 
sonal hostility, without connecting such circumstances with 
the acts of the trustee whicli are complained of, because the 
fact of a party entertaining general malice or hostility against 
the plaintiff, affords no necessary or legal inference that the 
conduct of the trustee in any particular instance results from 
such motive. 

(e) Gilb. I’or. Horn. 207. vide etiam Lord St. John v. Lady St. 

(/) Tcnhoulct r. Passavant, John, 1 1 Ves. .526. 

2 Ves. 21. * , {h) Karl of Portsmouth i>. Fob 

(g) Anon, 1 jSlylnc &, Craig, 7 g. lows, ft Mad. dftO, 

G (1 
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Of the Bill : 

It has bfien decided, that under a general charge of immo- 
rality, eyidence of particular instances of misconduct may be 
introduced (t). Where therefore such eyidence can be made 
use of under the general charge, the specific instances 
should not, if it can be ayoided, be introduced into the 
bill ; thus it is improper in a suit which is founded upon the 
want of chastity in a particular indiyidual, as in cases of bills 
to set aside securities giyen turpi consideratione, to charge par- 
ticular instances of leyity which might affect the character of 
strangers, and to fill the record with private scandal ; because 
evidence of those particular instances may be given under 
the general charge (k). 

From what has been said before, it may be collected that 
although nothing relevant can be scandalous; matter, in a 
bill, may be impertinent without being scandalous (Z). 

Impertinencies are described by Lord Chief Baron Gil- 
bert to be, where the records of the Court are stuffed with 
long recitals, or with long digressions of matter of fact, which 
are altogether unnecessary and totally immaterial to the 
matter in question ; as where a man wiU tell a tale of a tub, 
where he sets forth a long deed which is not prayed to be set 
forth in hac verba, where he stuffs his answer with long 
recitals which are nothing to the purpose, as where a bill of 
revivor is brought, and the party will set forth in hcec verba, 
not only the original bill and answer, but the whole proceed- 
ings in the cause ; whereas, all these being matters of record, 
and of which the party hath once paid for copies, he ought 
not to pay for them over again, nor is there occasion to set 
them forth over again in hcsc verba, or to make an unneces- 
sary repetition thereof, for they ought to be set for^h very 
concise and short ” (m). From the above definition it will be 
seen, that impertinence is the- same description of fault in 
pleadings in equity which in those at common law is denomi- 
nated surplusage. This at law, taken in its largest sense, 

(i) Whaley v. Norton, 1 Vem. (1) Fenhoulet «. Passavant, 2 
483, Clarke v. Feriam, 2 Atk. 833, Ves. 24. 

837. (m) Gilb. For. Ro;n. 209. 

(Jc) Clarke v. PeiiaiDi ubi ntpro. 
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includes the introduction of unnecessary matter of whatever aad 

description, and includes as well the admission of matter uupertinenci. 
wholly foreign, as well as of matter which, though not 
wholly foreign, does not require to be stated, or which The same as 
if stated, should be so with conciseness (»). The former 
of these species of surplusage, however, is what comes 
more properly under the description of ifHpertinencet whilst Distinction be- 
the latter may be termed prolixity. The attention of tween impertU 
the reader is called to this distinction, because some differ- 
once of opinion exists concerning the consequence of intro- 
ducing superfluous matter of the latter class in pleadings in 
equity. In Lowe y. Williaim [6)^ Sir J. Leach, V.C., ap- 
pears to have considered that the proper check to abuses of 
this description would be in costs, that it would subject a 
pleader to innumerable difficulties, if relevant matter were to 
be deemed impertinent, wherever it is less concisely ex- 
pressed than the nature of the case necessarily requires ; and 
the same opinion appears to have been adopted by Sir W, 

Alexander, L.C.B,, in Balby v. Williams {p). On the 
other hand, in Slack v. Evans {q)y Lord Eldon appears to 
have held that needless prolixity was in itself impertinence, 
although the matter should be relevant. In that case a 
motion had been made for a special reference to the Master 
to tax the costs of a prolix schedule which the Master had 
reported to be pertinent, and the Lord Chancellor said, the 
true question is, whether a case can exist in which a Master 
can report an answer to be pertinent, but that he cannot do 
justice without a special reference being made to him to 
inquire into some prolixity not impertinent. For this no 
authority is cited ; and if 1 decide with the Master, 1 must 
decid^ that this prolixity is not impertinent, which 1 should 
be reluctant to do. If in, an examination, the examinant 
sets forth tradesmens’ bills at length, it is impertinent. If 
pertinence and impertinence be so mixed that they cannot be 
separated, the whole is impertinent. So a prolix setting 
forth of pertinent matter is impertinent.” The same opinion 

(w) Stepluns on Pleading, 422. (p) I M'Lel. & Y. 334. 

(c») 2 S. ?S. 615^577. {q) 7 Price 2T8, n. 
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Of the Bill : 

was afterwards adopted by the Court of Exchequer, in 
M* Morris Y. Elliot {r\ and in Gompertz y, Best{s)y Lord 
Abinger, (L.C.B.), upon a question of a similar nature, said, 

he was disposed to agree with Lord Eldon in thinking pro- 
lixity impertinence, but that it was a question of degree.” 
With reference to this point it is to be observed, that, in the 
orders of the CoiiH, the useless repetitions of deeds and 
writings in hesc verba, causeless recitals, tautologies, and 
multiplication of words, are enumerated with the other im- 
pertinences to be avoided (t ) ; upon the whole, however, it 
must be admitted that it is difficult to lay down any general 
rule upon the subject, and that the question whether a rele- 
vant statement has been made with so much prolixity as to 
call for the interference of the Court, further than the expres- 
sion of its censure, must depend on the circumstances of each 
particular case. 

It is to be observed, that neither scandal nor impertinence, 
however gross it may be, is a ground of demurrer, it being a 
maxim of pleading that ntile per inutile non vitiatur. Where 
however there is scandal or impertinence in a bill, the de- 
fendant is entitled to have the record* purified by expunging 
the scandalous or impertinent matter. In order that this 
might be done, the course fonnerly was for the defendant to 
move the Court for an order to have the bill referred to a 
Master to report whether it was scandalous or impertinent. 
This reference was obtained of course, and being general, 
without specifying the particular passages objected to (u), 
obviously precluded the party, whose pleading was alleged to 
be scandalous, from exercising any judgment upon the subject, 
much less from submitting to have the objectionable p||sages 
expunged. To remedy this a regulation has been made, 
under which no order can be made for referring any pleading, 
or other matter depending before the Court, for scandal or im- 
pertinence, unless exceptions are taken in 'ivriting, and signed 
by counsel, describing the particular passages which are con- 
sidered to be scandalous or impertinent, nor unless such order 

(r) 8 Price 074. ^ (0 Beame's Ord. 70. ICO. 

{s) 1 YouDge & Collycr 117. * (h) 1 Harr. 43. • 
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be obtained within six days after the delivery of the excep- Scandal and 
tions (x). It is to be observed, with reference to the form of i°>perti°€Pce* 
exceptions for impertinence under the above order, that it has 
been decided that one exception cannot be partially allowed, 
and therefore if part of an exception be good, and the rest bad, 
the whole exception must be overruled (y). 

It is provided by the above order that when any order is made report ob- 
for referring an answer or other pleading, or matter depending ^ 

before the Court for scandal or impertinence, the order shall be 
considered as abandoned, unless the party obtaining it shall 
procure the Master’s report within a fortnight from the date 
of such order, or unless the Master shall within the fortnight 
certify that a further term, to be stated in his certificate, is 
necessary in order to enable him to make a satisfactory 
report ; in which case the order shall be considered as aban- 
doned, if the report be not obtained within the further time so 
specified (?). 

The Master, upon a bill answer or other pleading being Master's certi- 
referred to him, exercises his judgment upon the case, and 
certifies his opinion thereon to the Court. This certificate is 
in the nature of a report, of which however he prepares no 
draft ; and as no objections lie to the report, it requires no 
confirmation by the Court (a). The certificate, however, inferences no 
must be filed at the Report Office, and an office copy taken for confirmation. 


(dr) Order 1828, xi , 2 Russ, 
app. 7. The practice of the Court 
of Exchequer, with respect to re- 
ferences for impertinence, still re- 
mains the same as it was formerly in 
the Court of Chancery : viz, no ex- 
ceptions are taken, and, upon motion, 
of coiuse an order will be made 
referring it to the Master to look into 
the pleading and see whether there 
arc any, and what clauses or matters 
contained in it, which are scandalous 
and impertinent. IFowl. E. P.395. 

This order being served on the 
adverse clerk in court, and entered, 
an oilice copy thereof is left with the 
master, and warrants are taken out 
for the attendance of the other party. 
If the Master should be of opinion 
that the hill, or otlu r subject of re- 
ference, <locs not enut din scandal or 


impertinence, he prepares his report 
accordingly, and the party dissatis- 
fied with his report may take objec- 
tions in writing thereto, and proceed * 
before him thcreOn by counsel j and 
if the Master should overrule the 
objections, they are then turned into 
the form of exceptions, without any 
other variation, and are set down in 
the paper to be argued before the 
Court for its final decision. Ibid. 

If the exceptions are disallowed, 
the report is consequently confirmed, 
with costs to be taxed, which are to 
be recovered in the usual way. ibid 
390. 

(y) Wagstaff v. Bryan, 1 R. & 
M. 30. 

.(s) 2 R. app. 7. Ord. xii. 

(a) 1 Turn. & V. 781. 
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lUie* A partjr dieaatiefied with the Master’s determiaation 
may taka the opinion of the Court, by filing exceptions to 
the report and bringing it on in that shape to be heard (c). 
Such exceptions, howeTer> should properly be filed before the 
expiration of four days from the filing of the report ; after 
which period the Master may proceed, without further order, to 
expunge the impertinent matter (if any), and to tax the costs 
of the reference (d). A party, however, may take excep- 
tions to the report at any time before the impertinent matter 
is actually expunged. If, therefore, any delay takes place 
in proceeding to expunge the impertinence, the plaintiff may 
avail himself of that delay to file his exceptions, even though 
the four days have expired (e). 

According to the old practice of the Court, if the Master 
certified the bill or proceedings to be scandalous or imperti- 
nent, and his certificate was not excepted to, the repudiated 
matter could not be expunged, or the costs taxed, without 
another order by which it was referred back to the Master to 
expunge the parts which he had certified to be scandalous or 
impertinent, and to tax the costs(/), &c . ; but now, according 
to the late orders of the Court, the original order for referring 
an answer or other pleading or matter depending before the 
Court for scandal or impertinence, must contain a direction 
to the Master to expunge any such scandalous or impertinent 
matter as he shall certify to be contained therein, and which 
shall have been the subject of the reference 

By the same order it is provided that the Master is to be at 
liberty to tax the costs of the reference and consequent 
thereupon, without further order, which before could not be 
done : he is also to direct by whom such costs are to be 
paid (A). But, in order to allow time for the filing of excep- 
tions to the report, it is further ordered that the scandalous or 

(c) 1 Tam. & V. 781. then except to the report, because 

(d) Ord. 1833, xxiL, 1 M. & K* when the scandal, &c. has been ex- 

App. xi, punned, it cannot be made to appear 

(e) Evans v, Owen, 2 M. & K. oy tne record what it was, and it is 

362. the party’s own fault if he does not 

(f) This still continues to be the except to the report in time. Craven 
practice of the Court of Exchequer ; v. Wright, 2 P. Wm. 181. 

and it must be observed that, if a (g) Ord. 1833, xxi. 

Master has once expunged the objec- (h) Ibid, 

tionable matter, the party eannot 
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impertinent matter shall not be expunged, nor the costs taxed, 
until the expiration of four days from the filing of the report 
of such scandal or impertinence (t). 

By the same order it is directed that the costs, when taxed, 
are recoverable by subpoena, which, however, appears to have 
been the practice before (^). 

When the Master has reported the bill impertinent or scan- 
dalous, and the improper matter is to be expunged, instruc- 
tions should be given to the party’s Clerk in Court to attend 
with the record at the Master’s office ; upon his doing which 
the Master will proceed to expunge the scandalous or imper- 
tinent matter, by striking his pen through it, and setting his 
initials against the clauses expunged ; after which the record 
so purified is brought back by the Clerk in Court, and replaced 
upon the file in the Six Clerks’ office firom whence it was 
taken (Z.) 

With respect to the time within which it is competent to a 
defendant to object to a bill, on the ground of scandal or im- 
pertinence, a distinction exists between scandal and imperti- 
nence ; for it has been held that a bill may be referred for 
scandal in any stage of the suit (m), but that, for mere imper- 
tinence, a reference cannot be obtained after the defendant 
has answered, or submitted to answer, by obtaining an order 
for time. It is to be noticed that in Lady Abergavenny v. 
Lady Abergavenny (w). Lord King, C,, expressed his dis- 
approbation of the practice of referring bills for scandal 
after answer, and discharged an order so obtained, intimating 
that it should be observed as a rule for the future not to refer a 
bill for scandal after the defendant had refused to answer it (o). 
His Lordship’s determination to alter the old practice of the 
Court in this respect does appear to have been adhered to {p). 

It appears to have been, formerly, the opinion that, in cases 
of scandal, the Court itself was concerned to keep its re- 
cords clean, and without dirt or scandal appearing thereon 

(t) Ord. 1833, xxi, (n) 2 Peere, Wms, 311. Vide etiam 

(k) 1 Turn, k V. 782. Anon. 2 Ves, G31. 

(0 Ibid. (o) Vide acc. Jones «. Langham 

(m) Anon, 5 Ves. 666, Fenhoulct Bunb. 63. 

V, Passavant, 2 Vci. 24, Anon. ib. (p) Anon. 2 Ves. 631, Anon. S 
631. Ves. 666, vide etiam Woodwaid v. 

Astley, Bunb. 304. 
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Of the BUI : 

and in ex-parte Simpson (q). Lord Eldon said that, with refe- 
rence to the subject of scandal in proceedings, either in causes 
or in bankruptcy, he did not think that any application by any 
person was necessary ; and that the. Court ought to take care 
that, either in a suit or in a proceeding in bankruptcy, allega- 
tions bearing cruejly upon the moral character of individuals, 
and not relevant to the subject, should not be pat upon the 

record. 

It has been held that any person, even a stranger to the 
suit, may procure a reference of any record for scandal (r) ; 
but in an anonymous case (s) before the late Vice-Chancellor 
(Sir J. Leach), his Honor is reported to have said that no 
application can be made by a stranger to the record to refer a 
bill for scandal. In order to decide upon the scandal, the 
Master must be attended with an office copy of the bill, but 
a stranger to the record has no riglit to take an office copy of 
the bill, and the order, if made, might be ineffectual. Be- 
sides, the party injured does not require the aid of this Court 
to remedy the injury done to him, he has his action at law ; 
for ir a bill in this Court is made the vehicle for a libel, the 
party libelled by the record may proceed at common law as 
on any other writing.” His Honor further said ‘‘ that he 
had conversed with the Lord Chancellor (Lord Eldon), and 
that he concurred in the opinion which he had expressed ” (0* 
It seems, however, that a defendant may refer the answer 
of a co-defendant; and, although a stranger cannot refer a 
bill for impertinence, there is no doubt that a defendant, before 
he has been served with process, may appear gratis , and procure 
an order for such a reference (u), 

(q) ISVes. 476. (t) Coffin v. Cooper, GVcv514. 

(r) Vide Coffin v, Cooi)er, 6 Ves. (u) Fell v. Christi Coll, 2 Bro. 

614. C.C. 279. 

(0 4 Mad. 262. 
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Sect. V. 

Of the Form of a Bill, 

Having thus endeavoured to point out the matter of which Form of an 
a bill in equity ought to consist, it remains to direct the . ^^1^^ 

reader’s attention to the form which is generally considered 
requisite in every well drawn bill. 

The form of an original bill commonly used, according to usually consists 
the analysis of Lord Redesdalo (a), consists of nine parts, of nine parts; 
some of which, however, are not essential, and may bo used 
or not at the discretion of the person who prepares it (6). 

I. The first part consists of' the address to the person or 
persons holding the Great Seal. 

II. The second part contains the names and addresses of 
the parties complainant. 

III. The third part contains a statement of the plaintifTs 
case, and is commonly called the stating part of the bilU 

IV. The fourth consists of a charge that the defendant un- 
lawfully confederates with others to deprive the plaintiff of 
his right. 

V. The fifth part alleges that the defendants intend to set 
up a particular sort of defence, the reply to which the 
plaintiff sinticipates, by alleging certain facts which will 
defeat such defence. This is usually termed the charging 
part, from the circumstance that the plaintiff’s allegations 
are usually introduced by way of charge instead of state- 
ment. 

VI. The sixth part contains a statement that the pltiintiff 
has no remedy without the assistance of a court of equity, 
which is termed the aveiment of jurisdiction. 

VII. The seventh part is the interrogating part, in which 
the stating and charging part are converted into interroga- 
tories for the purpose of eliciting from the defendant a cir- 
cumstantial discovery upon oath of the truth or falsehood of 
the matters stated and charged. 


(a) Lord Red. 31. 


(6) Ibid. 38. 
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VIII. Tbe eighth part contains a prayer for relief, adapted to 
the circumstances of the case. 

IX; The ninth part consists of a prayer that process may 
issue, requiring the defendant to appear and answer the bill, 
to which sometimes is added a prayer for a provisional writ, 
such as an injunction or a ne exeat regno, for the purpose of 
restraining some proceedings on the part of the defendant, or 
of preventing his going out of the jurisdiction till he has 
answered the bill(o). 

These several component parts of a bill will form the sub- 
ject of the present section. It is to be observed, however, 
that in drawing bills, some of them are frequently omitted, 
and that others are not absolutely necessary. Thus the fourth, 
or that part accusing the defendant of unlawful confederacy, 
is sometimes left out, in amicable suits especially, and 
in bills against peers of the realm, the insertion of such a 
charge is considered highly improper. The fifth, or charging 
part of the bill, is also frequently omitted; and the sixth, or 
averment that the complainant has no remedy without the 
assistance of the Court; and the seventh, ett interrogating 
part) are not absolutely necessary (cf). 


1. Address of the Bill. 

Every bill must be addressed to the person or persons who 
have the actual custody of the Great Seal at the time of its 
being filed ; unless the seals are in the King's own hand, in 
which case the bill must be addressed To the King's Most 
Excellent Majesty in his High Court of Chancery" {e). 

If the Chancellor or Lord Keeper himself be the suitor, he 
must in like manner direct his bill to the King (/), but all 


(c) Bills on the equity side of the 
Exchequer used formerly to have a 
tenth part, in which a clause was 
introduced, by which the plaintiff 
stated himself to be a debtor and 
accountable to His Maies^, for^ the 
purpose of giving jurisdiction to* the 
Court, which was only open to the 
King’s debtors, who were allowed 
to sue there upon the allegation that 
unless they received justice from the 
defendant they would be less able to 


satisfy the debt which they owed to 
the King. It seems, however, that 
the omission of this clause would 
not have rendered the bill liable to 
demurrer on that ground* and that 
the allegation is now unnecessary. — 
Choetham V. Crook, IM’LeLA Y. 
315. 

(d) Cowp. Eq. FI. 10. 

(e) 2 West Symb. 104* b. 

(/) Yin. Ab. 385. L. Jud. in 
Ch. 44. 255. 258. Jud. Auth. 
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other persons must direct their bills to the Lord Chancellor, 
&c., not to mention the Master of the Rolls himself (^f). 

Upon every change in the custody of the Great Seal, or 
alteration in the style of the person holding it, notice of the 
form in which bills are to be addressed is generally put up in 
the Six Clerks’ Office. 


2. Names and Addresses of the Plaintiffs, 

It is not only necessary that the names of the several com- 
plainants in a bill should be correctly stated, but the de- 
scription and place of abode of each plaintiff must be set out, 
in order that the Court and the defendants may know where 
to resort to compel obedience to any order or process of the 
Court, and particularly for the payment of any costs which 
may be awarded against the plaintiffs, or to punish any im- 
proper conduct in the course of the suit (/i). 

It seems that a demurrer will lie to a bill which does not 
state the place of the abode of the plaintiff (i), and that if the 
bill describes the plaintiff as residing at a wrong place,, the 
fact may be taken advantage of by plea(^), though a de- 
fendant cannot put in such a plea, after a demurrer upon 
the same ground, has been overruled, without leave of the 
Court {1). 

The modern practice, however, in such cases is, not to 
demur or plead to the bill, but to move that the plaintiff may 
give security for costs, and that in the meantime proceedings 
in the suit may be stayed. This appears to have been for 
some time the practice in the Court of Exchequer (m), and has 
recently been acted upon in the Court of Chaiibery by Sir L. 


M. II. 182. Lord Red. 7. In 1 
Prax. Aim. 561, is a precedent of a 
bill by Lord Chancellor Jefferies, 
addressed to the King’s Most Ex- 
cellent Majesty, and praying his 
Majesty to grant the usual process of 
Subpa-na ; and in vol. 2 of the same 
book, 453, is to be found an answer 
to the same bill. The final decree 
in such cases is By the King's 
Most Excellent Majesty in his High 
Court of Chancery” and is signed 
by him. Leg. Jur. in Ch. 256. 

(g) rWe Leg. Jud. in Ch. 44, 


where it is stated that in the bundle 
of Chancery parchments in the Tower 
there is a bill by Moreton, Keeper of 
the Rolls, directed to the Right Rev. 
Father in God Robert, Bishop of 
Bath and Wells. 

(h) Lord Red. 34. 

(i) Vide Rowley v. Eccles, 1. S. 
& S. 511. 

(fc) Ibid. 

(0 Ibid. 

(m) CollinsoQ v. Cookson, 2 Fowl. 
311 ; James v. Tilladam, ib. 312. 
2 Anst. 532, S. C. 
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Names, kc. of Shadwell, V. C., in Sandya v. Long, which case has sub- 
■ ^***°*‘*^»- , sequently received the sanction of Lord Lyndhurst upon 
appeal (n). 


Query as to pro- 
ceedings where 
more than one 
plaiolifF. 


Amount of secu- 
rity. 


Executor or ad- 
ministrator need 
not so describe 
himself. 


Bill by one on 
behalf ofhimself 
and others. 


It is to be observed that in the case above referred to 
there was only one plaintiff, and it does not appear that 
there is any decision upon the point, where there have been 
several plaintiffs . It is presumed, however, from analogy to the 
practice where there are several plaintiffs, one only of whom 
is resident abroad (o), that the Court would not in such case 
require the plaintiff, who is not properly described, to give 
security : and it is to be noticed, that where a bill is filed on 
behalf of infants, it is not necessary or usual to describe the 
infant plaintiff by his place of abode, because an infant is not 
responsible either for costs or for the conduct of the suit ; the 
description and place of abode of the prochein amy must 
however be set out. 

The order which has been before referred to {p\ by which 
the penal sum in the bond todbe given by the plaintiff by way 
of security for costs is increased from 40 Z. to 100 Z,, only 
speaks of cases where the plaintiff is out of the jurisdiction {q). 
It has, however, been decided, that it applies to the case now 
under consideration, and to all other cases where security for 
costs is required (r). 

Where a plaintiff sues as executor or administrator, it is 
not necessary so to describe himself in this part of the bill, 
though, as we have seen before, it is necessary that it should 
appear in the stating part that he has proved the will or 
obtained administration (as the case may be), in the proper 
court (s). 

It is to be noticed here that, where a plaintiff sues on behalf 
of himself and of others of a similar class, it should be so 
stated in this part of the bill, and that the omission of such 
a statement will in many cases render a bill liable to objection 
for want of parties (Z), and in other cases will deprive the 


(n) 2M. &K. 487. Vide etiam 
Bailey v. Gundry, 1. Keene, (rS. 

(p) Vide ante, 34. 

(p) Ante, 38. 


(q) Ord. xl., 2 Russ. App. 16. 

(r) Bailey v, Gundry, nhi supra, 

(s) Ante, p. 416. 

(t) Ante, Parties, s. 1. 
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plaintiff of his right to the whole of the relief which he seeks 
to obtain ; thus in the case of a single bond creditor suing for 
satisfaction of his debt out of the personal and real estate of his 
debtor, and not stating that he sues on behalf of himself and 
the other specialty creditors,’* he can only have a decree for 
satisfaction out of the personal estate in a due course of admi- 
nistration, and not for satisfaction out of the real estate (a;). And 
so one judgment-creditor cannot obtain a decree in a suit by 
himself alone, against the heir of the conusor y for a sale of 
more than a moiety of the estate (y), though it is otherwise 
where there are more judgment-creditors than one(s), or when 
one sues on behalf of himself and the other specialty creditors. 

3. Stating Part, 

The third part of a bill contains the statement of the 
plaintiffs case. It is in general necessaiy that the plain- 
tiff’s equity should appear in this part, and where a bill, 
praying an account of the renjj| and profits of certain pre- 
mises, merely stated the plaintiff to be entitled as heir-at- 
law to a particular individual, and that the defendant was 
in possession, but suggested that the defendant pretended 
to claim under a devise, and charged that if any such existed, 
the testator was insane at the time, &c. ; the Court of Ex- 
chequer, upon demurrer, held tlie bill to be bad, because the 
stating part showed merely a case at law, and the only equity 
consisted in the pretences, and charges in answer to those 
pretences, whereas there ought first to have been an equitable 
case averred, and then the pretences and charges would have 
been properly introduced to support it {a). 

With respect to the manner in which the plaintiff’s case 
should be presented to the Court, it is to be observed, that 
whatever is essential to the rights of the plaintiff, and is 
necessarily within his knowledge, ought to be alleged posi~ 

(x) Bedford v. Leigh, 2 Dick. 477,608, 610; I Amb. 13; S. C. 
708 ; Johnson v. Compton, 4 Sim. Rowe v. Bant, 1 Dick. 150 ; Bur- 
47. If, however, a defect of this roughs o. Elton, 11 Ves. 33 ; O’Gor- 
description appear at the hearing, man v. Comyn, 2 Sch. & Lef. 150 ; 
the Court will allow the case to Higgins v. York Buildings Corn- 
stand over, with liberty to the plain- pany, 2 Atk. 107, 

tiff to amend. Ibid. Biscoe v. (t) Burroughs v. Elton, supra. 
Waring, Rolls, 7 Aug. 1835, MS. («) Flint v. Field, 2 Anst. 543. 

(y) Stileman v, Ashdown, 2 Atk. 
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tmly{h)) and it has been determined upon demurrer, that it 
is not a sufficient averment of a fact, in a bill, to state that a 
plaintiff is so informed ”(c). 

The claims of a defendant may be stated in general terms, 
and if a matter essential to the determination of the plaintiff s 
claim is charged to rest within the knowledge of a defendant, 
or must of necessity be within his knowledge, and is con- 
sequently the subject of a part of the discovery sought by the 
bill, a precise allegation is not required. 

In general, however, a plaintiff must state upon his bill, a 
case upon which, if admitted by the answer, or proved at the 
hearing, the Court could make a decree ; and therefore where 
a bill was filed to restrain a defendant from setting up outstand- 
ing terms in bar of the plaintiff s right at law, not stating that 
there were any outstanding terms or estates, but merely 
alleging that the defendant threatened to set up some out- 
standing terms, or other legal estate, the Vice-Chancellor 
allowed a demurrer, his Honor being of opinion that a 
plaintiff who seeks to restrain a defendant from setting up an 
outstanding term or estate, ought to state in his bill what 
sort of a term or estate it is(el). 

Although the rules of pleading in courts of equity, especi- 
ally in the case of bills, are not so strict as those adopted in 
courts of law, yet, in framing pleadings in equity, the draftsman 
will do well 10 adhere as closely as he can to the general rules 
laid down in the books which treat of common law pleadings, 
whenever such rules are applicable to the case which he is 
called upon to present to the Court; “ for there can be no doubt 
that the stated forms of description and allegation, which are 
adopted in pleadings at law, have all been duly debated under 
every possible consideration, and settled upon solemn delibe- 
ration, and that having bee,n established by long usage, 
experience has shown them to be preferable to all others for 
conveying distinct and clear notions of the subject to be sub- 
mitted to the Coiu'c,” and if this be so at law, there appears to 

(6) Lord Red. 33. Sim. 481. Vide etiam, Jones v. 

(c) Lord Uxbridge v. Staveland, Jones, 3 Mcr. 161 ; Barber v. Hun- 

1 Ves. 66. ter, cited ib. 170 ; Frietas v. Dos 

(d) Stansbury v. Arkwright, 6 Sandos, I Younge & J. 674. 
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be no reason why they should not be considered as equally Stating part. ^ 
applicable to pleadings in courts of equity, in cases where the 
object of the pleader is to convey the same meaning as that 
affixed to the same terms in the ordinary courts. Thus as at law, Seising in fee, 
if a man intends to allege a title in himself to the inheritance alleged, 
or freehold of lands or tenements in possession, he ought regu- 
larly to say that he is seised ; or if he allege possession of a 
term of years, or other chattel real, that he is possessed (e) ; if Possession of a 

he allege seisin of things manurable^ as of lands, tenements, 

o 1 1 11 1 , . . .. . Seism of things 

rents, &c, he should say that he was seised in his demesne as manurabU; 

of fee ; and if of things not manurable, as of an advowson, he not manwabU, 

should allege that he is seised as of fee and rights omitting 

his demesne (y*); so there seems to be no reason why the Words to en- 

same forms of expression should not be equally proper 

in stating the same estates in equity. It is indeed the 

general practice in all well-drawn pleadings to insert them, 

although they are frequently accompanied with other words, 

which are sometimes added by of enlarging their meaning 

and of extending them to other than mere legal estates, or for 

the purpose of laying the ground for interrogatories to be put 

to the defendant in a subsequent part of the bill. Thus in 

stating a seisin in fee, the ordinary legal form is generally 

adhered to, with the addition of the words “ or otherwise 

well entitled untof &c. The addition of these words to the 

averment of an estate in fee simple, formed the subject of 

discussion in the case of Daring v. Nash(g). The bill 

there was filed for a partition, and the plaintiff claimed one 

undivided tenth of the property under a term of 500 years, 

(which had been assigned to him,) and alleged that the de- 
fendant was seised in fee simple, or otherwise well entitled 
to seven other tenth parts. To this bill the defendant de- 
murred; and one of the grounds of demurrer was, that it 
was not stated, with sufficient certainty, what estate the de- 
fendant had in the seven tenth parts of the property, of 
which he was alleged in the bill to be seised in fee-simple, 
or otherwise well enti{led unto ; and although the Vice-Chan- 
cellor (Sir T. Plumer), held that the demurrer was not well 

(«)lTidd.41. (g) l V.& B.551. 

C/) Xbid, 

II [i *2 



468 


Of the Bill : 


Stating part. 
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pressions not 
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cessary. 


Legal effect onl} 
of deeds should 
be stated* 


founded, because the plaintiff, having, as he was bound 
to do, stated his own interest with precision, could not be 
supposed so cognizant of the nature of the defendant s in- 
terest, which he stated therefore in the way he had, and 
called for a discovery of the extent of it yet the inference to 
be drawn from the case seems to be, that where precision is 
necessary in stating a seisin in fee-simple, the introduction 
of the words, or otherwise well entitled unto, would render 
it too uncertain, unless with addition of such words as would 
have the effect of extending it to an estate in fee* 

In recommending the use, in pleadings in equity, of 
such technical expressions as have been adopted in pleadings 
at common law, it is not intended to suggest that in equity 
the use of any particular form of words is absolutely necessary, 
or that the same thing may not be expressed in any tenns 
which the draftsman may select as proper to convey his 
meaning, provided they are adequate for that purpose, all 
that is contended for is, thSt notwithstanding the looseness 
with which pleadings in a court of equity may, consistently 
with the principles of those courts, be w^orded, yet, where 
it is intended to express things for which adequate legal or 
technical expressions have been adopted in pleadings at 
law, the use of such expressions will be desirable, as best 
conducing to that brevity and clearness which appear for- 
merly to have belonged to pleadings in equity, and which it 
has been the object of several orders of the Court to restore 
and enforce (A). Assuming, therefore, that even in pleadings 
in equity the same form of w^ords as are used in pleadings 
at law may generally be introduced with advantage, the 
readers attention will here be directed to some of the rules 
adopted in legal pleadings, which may with good effect be 
adopted in equity. 

r Thus it is a rule in pleading at common law that the nature 
of a conveyance or alienation should be stated according to its 
legal effect, rather than its form of words (i). Therefore in plead- 
ing a conveyance for life with livery of seisin, the proper form 
is to allege it as a demise for life, for such is its effect in 


(/i) Beames's Ord. 27. 70. 100. 


(t) Stephen on Pleading, 311. 
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proper legal description. So a conveyance in tail is, on the Stating part, 
same principle, always pleaded as a gift in tail, and a convey- ' 

ance of the fee with livery, is described by the word enfeoffed; 
and such would be the form of pleading whatever might be 
the words of donation used in the instrument itself, which in 
all the three cases are frequently the same (U). So in a con- 
veyance by lease and release, though the words of the deed of 
release be grant, bargain, sell, alien, release and confirm,*’ 
yet it should be pleaded iis a release only, for that is its 
legal effect. Likewise a surrender (whatever words are used in 
the instrument) must be pleaded with a sursum reddidit, which 
alone, in pleading, describes the operation of a conveyance as a 
surrender (/). Similar methods of expressing the substance 
of conveyances should also, whenever it is practicable, be 
adopted in courts of equity, and this is in substance enjoined 
by Lord Coventry’s order (w), which orders, “ that bills, 
answers, replications and rejoinders be not stuffed with repe- 
titions of deeds or writings in hac verba but the effect and 
substance of so much of them only as is pertinent and material 
to be set down, and that in brief and effectual terms.** 

It may be observed, however, that although it is desirable, in what cases 

in statiiiQ* instruments, that the above order should be adhered documents may 
f be set out m 

to, and that the substance only of such instruments as are ne- hcac verba. 

cessary to be set out should be stated without repeating them in 

hcec verba, yet cases may arise in which it is convenient to state 

written documents in their very words. This occurs whenever 

any question in the cause is likely to turn upon the precise question 

words of the instrument, as in the case of bills filed for the esta- turns upon par- 

blishmcnt of a particular construction of a w^ill which is infor- ^he^instnim^^^ 

mally or inartificially word^ft : in such bills the words, which as in cases of 

arc the subject of the discussion, ought to be accurately set out, 

in order more specifically to point the attention of the Court 

to them. Indeed, wherever informal instruments are insisted or other informal 

on, upon the construction of which any difficulty is likely to 

arise, as is frequently the case in agreements reduced into 

writing by persons who have not been professionally educated, 

(k) Stephen on Pleading, 311. eliam. Lord Clarendon's Orders, ibid. 

(/) Ibid. 165-6. 

(w) Beames's Ord. 78. Vide 

II Jl 3 
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Stating part. which are insisted on as resulting from a written corres- 
pondence, in all such cases the written instruments relied on, 
or at least the material parts of them, should be set out in hac 
verba. So also in bills filed for the purpose of carrying into 
effect written articles, upon the construction of which, although 
they are formally drawn, questions are likely to arise, such 

articles, or so much of them as are likely to give rise to ques- 
tions, should be accurately stated. In many cases also the 
expressions of an instrument or writing are such that any 
attempt to state their substance, without introducing the very 
words in which they are expressed, would be ineffectual ; in 
such cases also it is best that they should be set forth, and 
where a deed, or agreement, or other instrument relied upon 
by the plaintiff has been lost or mislaid and is not forthcoming, 
it is useful, if it can be done, to set out the contents of the 
instrument at length, in order to obtain an admission of those 
contents from the defendant in his answer. 

Old practice of It may be observed here that, according to the old practice 
menUnthe'** Court, when a plaintiff wished to obtain from a de- 

hand of Clerk in fendant an admission as to a particular deed or instmment in 
Court. plaintiff's) own possession, it was usual to leave the 

deed or other instrument in the hands of the plaintiff's clerk 
in court, and, having stated that fact in the bill, to pray that 
the defendant might inspect it, and after inspection ansvrer the 
Discontinued in interrogatories applicable to the subject (o). This practice, 
modern pi actice. ^ discontinued ; and it is now 

considered sufficient to state upon the bill the date, parties names 
and substance of the deed or instrument relied upon by the 
plaintiff, and then to require th^ defendant to set forth whe- 
ther a deed, of the nature of that set forth, was not duly exe- 
cuted by and between the parties stated, or some, or one, and 
w'hich of them, and whether the deed does not bear the date, 
and is not to the purport or effect before set out, or of some, 
and what other date, or to some, and what other purport and 
effect. This form of statement and interrogatory is calcu- 
lated to draw from the defendant either an admission or a 


(<0 Per r.ord Eldon in The Piinccss of Wales v. The Karl of Liverpool, 
1 Sivan. 123 . 
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denial of the deed, and of all knowledge of it, or of its exe- Stating part, 
cution, date and contents, or else a statement of the defend- ''' * 

ant’s knowledge or belief of the parties by whom it was 
executed, and of its date, tenor, effect, &c. 

With reference to the subject of stating written instru- Where con vey- 

ments, it may be obseiTed that it is a rule in pleading at law, ^ 

, validatcommon 

which may also with propriety be adhered to in equity, that law deed need 

where the nature of a conveyance is such that it would at stated. 

common law be valid without deed or writing, there no deed 

or writing need be averred, though such document may in 

fact exist, but where tlie nature of the conveyance requires ^vhere 

at common law a deed or other written instrument, such deed is neces- 

instrument must be alleged (jp). Therefore a conveyance, eSuo^ihe 

with liverv of seisin, either in fee or tail, may be pleaded with- transaction. 

out alleging any charter or other writing of feoffment, gift or 

demise, whether such instrument in fact accompanied the 

conveyance or not, for such conveyance might at common 

law be made by parol only ; and though, by the statute 29 

Car. 2, c. 3, s. 1, it will not now be valid, unless made in 

■writing, yet tlie form of pleading remains the same as before 

the Act of Parliament (g'). This arises from the rule which Hegulations 

has been adopted that mere regulations introduced by sta- staiutoX^no^ 

tute do not alter the form of pleading at common law(r); alter the rule of 

from which it results that where an act makes writing 

necessary to a matter where it was not so at the common 

law (as in tlie above case of a possession w'ith livery, or in 

the case of a lease for a longer term than three years, which 

is required by the same statute to be in WTiting, although at 

law it might be by parol), it is not necessary to plead the 

thing to bo in writing, though it must be proved to be so in 

evidence (s). The same rule has been adopted with respect 

to pleadings in equity. Thus in stating a conveyance by bar- Bargain and 

gain and sale, it is not essential to state that it was enrolled, 

for though such a process is rendered necessary by statute it averring enrol- 

was not so at common law, and so a bill may be brought for an 

annuity without stating that it was duly registered {t). Upon Annuity with- 

registration. 

(p) Stephen on FI. 312. ( 5 ) Ibid, 375. 

Iq) Ibid, 313. (t) Vide, Harrison v. Hogg, 2 Yes. 

0 )lbid, n. 1. J. 327. 

)i }i 4 
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the same principle, in a bill for the specific performance of an 
agreement, it is not necessary to state that the agreement was 
signed, because, before the Statute of Frauds, an agreement 
was valid, and might be enforced, although it was not signed ; 
the signature, therefore, was a mere matter of regulation, 
introduced by that statute. Upon the same ground it has 
been held that an action at law may be brought upon an 
agreement, without stating it to be in writing (the writing 
being a circuiiistance only required by the Statute of Frauds,) 
although it would be impossible to give any evidence of it 
upon the trial which is not in writing. In Whitchurch v. 
Bevis{u), Lord Thurlow appears to have entertained a 
doubt whether a demurrer might not hold to a bill brought 
to enforce an agreement in equity, without stating it to be in 
writing, because the statute says, that an agreement which 
is not in writing shall not avail;” and in Redding v. Wilkes (a) 
his lordship appears actually to have allowed a demurrer, 
upon the ground that the bill having set up a parol agree- 
ment the facts which were alleged as part performance 
were not sufficient to take it out of the statute. It is 
to be remarked, however, that it has been almost the uni- 
form practice to take advantage of the Statute of Frauds by 
plea or answer, and not by demurrer ; and this circumstance 
Lord Thurlow himself notices in Whitchurch v. Bevis, and 
accounts for, from the rule adopted at law, and above referred 
to, under which an action might be brought upon an agreement 
without stating it to be in writing, though it is impossible to 
give any but written evidence of it at the trial. 

It is upon the principle above referred to that although 
stamping is by sundry Acts of Parliament rendered necessary 
to the validity of a variety of instruments, it is not necessary, 
nor is it even usual, in pleadings, to aver that such instru- 
ments have been duly stamped. 

It may be noticed in this place that where an agreement 
relied upon in a bill is to be collected from the letters between 
the parties, the letters may be stated in the bill either as consti- 
tuting the alleged agreement, or as evidence of an alleged parol 

(m) 2 Bro. C. C. r,.-, 9-568. (.r) 3 Bio. C. C. 101. 
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agreement. In the first case the defendant may insist that 
they do not make out a concluded agreement, and that no 
intrinsic evidence can bo received ; in the latter he may plead 
the Statute of Frauds (y). 

When it is stated that, the rule of pleading at law, which 
directs that where an Act of Parliament introduces a new 
regulation with regard to conveyances, &c. which before were 
complete without such regulation, such conveyances, &c. 
should be stated without averring a compliance with the regu- 
lation, may be adopted in pleadings in equity ; it is by no 
means intended to assert that the adoption of such rule is 
always advisable in pleadings in this Court ; all that is meant 
is, that if in such cases the conveyance or agreement is not 
stated in the bill to be in writing the omission will not afford 
ground for a demurrer, and tliat the objection, if any in reality 
exists, must be taken either by plea or answer ; in fact, it is 
generally important, in a bill for a specific performance, to 
state the agreement, &c. to have been in writing, and to 
have been signed, and thereby to afford foundation for an in- 
terrogatory as to those points, in order if possible to esta- 
blish them by the admission of the defendant, and so save the 
expense of proving them by other evidence. 

It is to be observed, also, that this rule of pleading applies 
only to cases in w^hich the necessity for a conveyance or agree- 
ment being in writing, is superadded by statute to things 
which at common law might have been by parol ; but where 
a thing is originally created by Act of Parliament, and required 
to be in writing, it must then be stated, with all the circum-* 
stances required by the Act(z). Thus a devise of lands 
(which at common law is not valid, and is authorised only by 
the statutes 32 Hen. 8, c. 1, and 34 Hen. 8, c. 5), must be 
alleged to have been made in writimjy which is the only form 
in which those statutes authorise it to be made (a). 

In pleading a devise, however, it is only necessary to set it 
out as having been in writinrj, which is the form required by 
the Statute of Wills ; for although by the Statute of Frauds, 
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(y) Three v. Blctchlcy, 0 Mad. 17 j ('-) Steph. on Plead. 313. 
1 Siigd. on Vend. OU. Ibid. 
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before referred to, certain other forms are required to render 
a devise of freehold property valid, yet as these are mere, 
matters of regulation introduced by the statute, a compliance 
with them is not, upon the principle before laid down, neces- 
sary to be shown in pleading. It is however a usual form, in 
stating a devise of real estates in a bill, to aver not only that 
the will was in writing, but that it was executed and at- 
tested in such manner as by law is required to pass free- 
holds by devise^ which is done for the purpose of affording an 
opportunity of eliciting from the defendant an admission, by 
answer, that the requisites of the statute have been complied 
with, by which the expenses and delay of examining wit- 
nesses to prove the fact may be obviated. 

Some doubt appears to be entertained whether in suits 
under the 8 Geo. 2, c. 13, and 7 Geo. 3, c. 5, by which the 
property in certain prints is vested in the inventors for a 
certain number of years from the day of publishing, it is 
necessary to state that the name of the engraver and date of 
the print have been engraved on the print as required by the 
Act. In Blackwell v. Harper {h)y Lord Hardwicke was of 
opinion that the clause in the Act was only directory, and 
that the property was vested absolutely in the engraver, so as 
to entitle him to sue, although the day of publication was 
not mentioned, and compared it to the clause under the 
statute of Ann(c), which requires entry at Stationers’ Hall, 
upon the construction of which it has been detennined that 
the property vests, although the direction has not been com- 
plied with. Lord Ellenborough also held, at nisi prius^d), 
that an action might be maintained, although the proprietor’s 
name was not inscribed ; observing that the interest was 
vested by the statute, and that the common law gave the 
remedy (c). On the other hand it appears to have been taken 
for granted by the Court of Kings’ Bench, in the case of 
Thompson v. Symonds{f)y though it became unnecessary to 
decide the point, that both the name and the date should 

(b) 2 Atk. 95; Barn. Ch. Rep. 020; Buller v. Walker, cited 2 Atk. 

213. 94. 

(c) 8 Ann. c. 19. (c) Iloworth v. Wilks, I Campb. 97. 

(d) Beckfoid V. Hood, 7. T. R. (/) 5 T. R. 41. 
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appear; and in Harrison v. Hogg{^, Lord Alvanley stated 
that he differed from Lord Hardwicke, and that it was his 
opinion that the insertion of the name and date was essential 
to the plaintiff’s right. 

It has been before stated, that it is a rule in pleading that 
whenever at common law a written instrument was not neces- 
sary to complete a conveyance, it is not necessary in plead- 
ing to aver it, although such an instrument has been rendered 
necessary by statute, and has been executed ; the converse of 
this is also a rule; so that whenever a deed in writing is neces- 
sary by common law it must be shown in pleading ; therefore if 
a conveyance by way of grant be pleaded a deed must be alleged, 
because matters that “ lie in grant according to the legal 
phrase, can pass by deed only (A). Thus in Henning v, Willis (i), 
where the plaintiff filed a bill for tithes, and set up by way of 
title a parol demise by the impropriator for one year, the 
defendant demurred for want of title in the plaintiff, and the 
plaintiff submitted to the demurrer. Upon the same ground 
in Jackson v. Benson {k), where the bill prayed an account 
of tithes, and merely stated that the impropriate rector 
demised the tithe to liini, a demurrer put in by the de- 
fendant, was considered to be well founded ; and in Wil- 
liams V. Jones(l), the same objection was taken at the hear- 
ing, and w'ould have prevailed, had it not appeared that the 
impropriators had originally been made parties to tlie suit, 
but had been dismissed in consequence of their having dis- 
claimed all interest in the tithes in question (m). 

It may be noticed here that, in stating deeds or other writ- 
ten instruments in a bill, it is usual to refer to the instrument 
itself, in some such words as the following, viz. “ as in and 
by the said indenture, reference being thereunto had, when 
produced will more fully and at large appear,* The effect 
of such a reference is to make the whole document referred 
to part of the record. It is to be observed that it does not 
make it evidence : in order to make a document evidence, it 
must, if not admitted, be proved in the usual way ; but the 
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(/> ) 2 Ves. J. 323. 

(Ji) Stephens on I'lcading, 313. 
(/) 3 Wood. 211. 


{k) RPCIeland, 62. 13 Pri. 131. 
(/) 1 Voiingc, 252. 

(m) Vide 303. 
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Stating part, effect of referring to it is to enable the plaintiff to rely upon 
every part of the instrument, and to prevent his being precluded 
from availing himself, at the hearing, of any portion, either of 
its recital or operative part, which may not be inserted in the 
bill, or which may be inaccurately set out. Thus it seems that 
a plaintiff may, by his bill, state simply the date and general 
purport of any particular deed or instrument under which 
he claims, and that such statement, provided it is accom* 
panied by a reference to the deed itself, will be sufficient. 
As in Pauncefort v. Lord Lincoln{n), where the plaintiff's 
claims were founded on a variety of deeds, wills, and other 
instruments ; but to avoid expense, or for some other purpose, 
the dates and general purport only of the deeds, &c. vrere 
stated in the bill, with a reference to them. This manner of 
stating the case does not appear to have been considered as a 
ground of objection to the bill ; but when the cause was 
brought to a hearing, the Master of the Rolls referred it to 
the Master to state the rights claimed by the plaintiff under the 
several deeds, &c. mentioned in the bill, and reserved costs 
and further directions until after the report, and the cause 
was afterwai’ds heard, and a decree made, on the report which 
stated the deeds, &c. 

It is obvious that the method of stating the plaintiff's title, 
adopted in the above-mentioned case, was one of great in- 
convenience ; and although it has been referred to here, it is 
by no means from a wish to recommend its adoption as a 
precedent. It is always necessary in drawing bills to state 
the case of the plaintiff clearly, though succinctly, upon the 
record ; and in doing this, care should be taken to set out 
concisely those deeds w^hich are relied upon, and those parts 
of the deeds which are most important to the case, 
or the certainty Although in bills in equity the same precision of statement 
that is required in pleadings at law is not attainable, yet it is 
absolutely neccssaiy that such a convenient degree of cer- 
tainty should be adopted as may serve to give the defendant 
full information of the case wdiich he is called upon to answer. 
In Cresset v. Mitton{p)y Lord Thurlow observed, “ special 


(»») 1 Dick. 302 


{o') 1 Vcs. J. 419 \ 3 Bro. C. C. 180. 
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pleading depends upon the good sense of the thing, and so Statin g part, 
does pleading here ; and though pleadings in this Court run 
into a great deal of unnecessary verbiage^ yet there must be 
something substantial : ” and in Lord Redesdale’s treatise 
it is said, that the rights of the several parties, the injury 
complained of, and every other necessary circumstance, as 
time, place, manner, or other incidents, ought to be plainly 
yet succinctly alleged. 

With respect to the allegation of time, it is to be ob- Of the certainty 
served that, where it is material, it ought to be alleged 
with such a degree of accuracy as may prevent any pos- time, 
sibility of doubt as to the period intended to be defined. 

Thus in prescribing for a modus in a bill, it is necessary that 
a time for the payment of it should be mentioned (;?) ; and, for- 
merly, it appears to have been considered that not only the day 
of payment should be mentioned, but that laying the day of 
payment on or about a particular day was too uncertain (g^) ; 
in Richards v. Evans (j') however— in which another case in the 
Exchequer, (Trinity Term, 5 Geo. 1,) to the same effect as 
the one last referred to appears to have been cited— Lord 
Hardwicke said, that as to the general question whether it 
were necessary to lay and prove a particular day of payment, 
the case in the Exchequer was certainly so determined, but 
he remembered that it gave general dissatisfaction in West- 
minster Hall, and abroad, as too nice to require tlie proof of a 
particular day ; and that it had been since adjudged to the 
contrary, that on or about is sufficient ; so that they had left 
off taking off that exception in the Exchequer. The autho- 
rity of this decision has since been acknowledged by the 
Court of King’s Bench, in Roberts v. Williams{s)\ and, in a 
recent case in Chancery (^), it has been decided that, in ordi- 
nary cases, the laying of an event on or about a certain day of 
a certain month or year, is a sufficient specification of time. 

In that case the bill, which prayed that the defendant might 
be restrained from setting up a term of 500 years, in bar of 

(p) Goddard v. Keeble. Runb. ( 5 ) 12 East. 33. 

105 ; Phillips v. Symes, ib. 171. (t) Leigh v. Leigh, before the 

(q) Rlacket v. Finoey, Bunb. 198. Lords Commissioners, Aug. 6 & 8, 

(r) 1 Vcs. 39. la:!.*?. 
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an action of ejectment ^hich the plaintiff had brought against 
the present possessor, alleged that the plaintiff’s title accrued 
on the death of an individual named, which happened on or 
about the 2d July 1806, and the defendant demurred on the 
ground that the period alleged in the bill, as the time of the 
death of the individual named, was more than 21 years (the 
perfod required by the stat. 3 & 4 Will. 4, c. 27, s. 2 & 24, 
to bar suits) before the filing of the bill, which took place 
in 1824. When the demurrer was first argued, the Vice- 
Chancellor was of opinion that the words, on or about the 
2d July 1806, did not fix any precise date, and that it might 
mean many years before, or many years after that time ; and 
overruled the demurrer. Upon appeal, however, the Lords 
Commissioners (Sir C. Pepys and Sir J. B. Bosanquet,) 
reversed the decision of the Vice-Chancellor, being of opinion 
that from the known and accepted use of the expression, on 
or about,** in all the ordinary transactions of life, it was suf- 
ficiently definite for all the purposes of demurrer, and did 
satisfactorily set out the fact, that the person named died in 
the year 1806. 

With respect to the certainty required, in' setting out the 
other incidents in the plaintiff’s case, the following cases will 
serve to show what degree of it is required under the circuni- 
scances to which they refer: In the case of Cresset v. 
Mittoniii), before alluded to, a bill had been filed to per- 
petuate testimony to a right of common and of way, and it 
stated that the tenants, owners and occupiers of the said 
lands, messuages, tenements and hereditaments, in right 
thereof, or otherwise, have, from time whereof the memory 
of man is not to the contrary, had, and of right ought to 
have, &c.” To this bill a demurrer was put in ; one of the 
grounds for which w^as, that it was not stated as to what 
messuages in particular the rights of common and of way 
were claimed ; and, in allowing the demurrer. Lord Thurlow 
said, “ you have not stated whether the right of way and 
common is appurtenant or appendant to the land, &c. that 
you hold ; and you state it loosely that you have such right as 
belonging to your estate, or otherwise, so that your bill is to 

(tt) 1 Vcs. J. 44J) ♦, 3 Tiro. C. C. .^Ro. 
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have a commission to tiy any right of common and way what- Stating part. 
ever.” The same doctrine appears to have been held by the 
Lord Keeper (North), in Gell v. Haywardi^x), who, upon a 
bill to perpetuate the testimony of witnesses touching a right 
of way, held, that in such a bill the way ought to be laid 
exactly per et trans^ as in a declaration at law. And so 
in Ryves v. Ryves (y), where a bill was filed for a discovery 
of title-deeds, relating to lands in the possession of the in bills for the 
defendant, and for the delivery of the possession of such 
lands to the plaintiff, &c. upon a loose allegation, that, under 
some deeds in the custody of the defendants, the plaintiff was 
entitled to some interest in some estates in their possession, 
but without stating what the deeds were, or what the pro- 
perty was to which they applied, a demurrer was allowed. 

In Loker v. Rolle {z), how'ever, where a bill w^as filed to Where d^fend- 
recover the possession of an estate in the hands of a defendant, ^ixed Uie boun 
on the ground that the defendant had got the title-deeds, and daries. 
had intermixed the boundaries of the estate with his own, a 
demurrer was allowed, because the plaintiff, in his bill, had 
described the property, which was in contradiction to his aver- 
ment that he did not know the lands, upon which averment 
his right to apply to equity for relief, which he might other- 
wise have had at law, w'^as founded (a). 

Upon the same principle, in bills to establish a modus, or 
other customary payment, in lieu of tithes, a considerable 
degree of accuracy is required in setting out the modus ; 
thus, if it is a modus applicable only to a particular portion of 
lands in the parish, as in the case of an ancient farm, the 
quantity and boundaries of the lands covered by the modus 
ought to be stated, in order that the rector’ may know what 
the particular lands are in respect of which the exemption is 
claimed (&). In this respect there is a great difference between 
the mode of stating a modus in a bill and in an answ'er, much 
more precision being required in the former than in the latter, 

(x) I Vern. 312. gave to the plaintiff leave to amend 

(y) 3 343* ground that the 

(0 3 Ves. 4. bill had been framed in a very loose 

(a) Vide etiam, East India Com- way. 

pany v. Henchman, 1 Ves. J. 287, (ft) Scott v. Allgood, 4 Gwil. 
where upon demurrer Lord Thurlow 1369 ; i Anst. 16, S. C. 
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where it is merely set up as a defence ; and the Court of 
Exchequer has carried this distinction so far, as to say, that 
though it was impossible to establish a modus, as laid in a 
cross-bill, in consequence of the want of sufficient accuracy 
in describing the farms alleged to be covered by it, yet it was 
a very different consideration whether the modus, as laid in 
the answer to the original bill, from which the statement in the 
cross-bill was copied, might not affofdsuch a defence as would 
prevent the plaintiff from having a decree for an account (c). 
The reason of this distinction appears to be, because a land- 
holder who endeavours to establish a modus is bound to 
know what his claim is, before he brings it into Court, and is 
therefore tied down to an accurate statement of it ; but, in an 
answer, a tenant is bound, within a limited time, to show whe- 
ther he has any defence to make or not, and if he give such 
a statement as will inform the plaintiff of the general nature 
of the case to be brought against him, it will be Bufiicient(rf). 

The principle which requires a sufficient degree of certainty 
in the Statement of a bill, has been further illustrated in the 
case of Stansbury v, Arkwright before referred to, where 
a bill to restrain a defendant from setting up outstanding terms 
in bar to the plaintiff’s claim at law, was held to be demurrable 
to, on the ground that it did not allege what sort of term or 
estate was outstanding. 

The rule which prescribes that a plaintiff shall not sustain 
a bill unless he has employed such a degree of certainty in 
setting out his case as may enable the defendant to ascer- 
tain the precise grounds upon which it is filed, applies to all 
cases in which a person comes to a court of equity for relief 
upon a general allegation of error, without specifying parti- 
culars (/); and if a party, seeking to open a settled account, 
files his bill without such a specification of errors, he will 
not be permitted to prove them at the hearing, even though the 
settlement of the account is expressed to be, errors exceiitedy 
which is the usual form observed in settling accounts [g'), 

(c) Scott V. Allgood, svpra ; (e) Ante. 406. 

Athyns v. Lord Willoughby de (/) Taylor v.Haylin, u Bro.C.C. 
Brooke, 4 Gwil. 141a. 3*o; 1 Cox, 435, S. C. ; Johnson v. 

{d) Baker V. Athiil, 4 Gwil. 1423; Citrteis ; 3 iW C. C. Q(f 6 » 

2 Ansi. 49 1, S. C. (g) Ibid. 



Of the Form of a Bill, 


481 


And it should be noticed that where a plaintiff files a bill for 
a general account, and the defendant sets forth a stated one, 
the plaintiff must amend his bill, because a stated account 
is primd facie a bar till the particular errors in it are 
assigned (4). Upon the same ground it has been held that 
an award is a bar to a bill brought for any of the mattei's 
intended to be bound by it, and that if a bill is filed to set 
aside the award as not being final, the specific objections 
to it must be stated upon the bill(i). 

It is to be remarked that in most of the cases above cited, 
the question has come before the Court upon demurrer, 
which seems to be the proper way in wdiich a defendant ought 
to take the objection that a bill is deficient in certainty ; the 
question, whether, in case the defendant omits to avail himself 
of tliis method of objection, and puts in an answer, he can be 
admitted at the hearing to insist upon the same sort of ex- 
actness in statement, which he might have insisted upon had 
he demurred, was the subject of discussion in a case before 
Lord Redesdale, in Ireland (^). A bill was filed to set aside 
a decree of foreclosure, which had been made in the absence 
of the mortgagor, in pursuance of the statute (7 Geo. 2, 
c. 14, Irish,) “ for making the process in courts of equity more 
effectual against mortgagors who abscond, and cannot be 
served therewith, &c.,’’ upon the ground that the mortgagor 
came- within the eighth section of the Act, which saves the 
right of infants, persons of non-sane memory^ &c., and it 
was merely charged in the bill that the mortgagor “ was of 
a weak and feeble understanding, approaching almost to 
idiotcy,” though it was proved, by the evidence, that he was 
incapable of managing his affairs. Lord Redesdale at first 
appeared to think that, although the allegation would not 
have been sufficiently precise to support the bill had it been 
demurred to, yet as it had not been objected to in that man- 
ner, and as the evidence showed that the plaintiff was a 
person of extremely weak understanding, he was warranted in 
admitting it. His Lordship observed, but it may be said 
that the bill not having stated with sufficient precision the 
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(i) Routh V. Peach, 2 Anst. 519. Let 280. 
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Charge of 
Confederacy. 


degree of incapacity which the Act requires, the fact of * non- 
sane memory/ within the Act, was not in issue in the cause. 
This is a point which has a little disturbed my mind, and, 
before 1 finally decide, I should like to consider how far this 
loose manner of stating, in bills in equity, will warrant the 
Court in receiving tlie evidence offered. I wish on many 
accounts that pleadings in equity were more precise than they 
are, at the same time it is to be considered that they will not 
admit of the same precision as pleadings at law. If, indeed, 
a defendant in equity puts in a plea, considerable precision is 
required, because he seeks to reduce his case to one point. 
If, on a bill filed, to carry this decree into execution against 
the heir, he had pleaded that the person against whom the 
decree was made was ‘ a person of weak mind and almost an 
idiot,’ 1 should have held that a bad plea, as a plea, although 
it might have stood for an answer ; but whether the same sort 
of exactness is necessary, in the statement in a bill to which 
no demurrer is put in, is a question to be considered.’’ His 
Lordship, however, said afterwards, that as to whether the 
case was within the Act of Parliament, he rather thought he 
could not bring it within it ; and it is to be observed, that 
though he subsequently gave judgment in favour the plaintiff’s 
right to set aside the decree, it was not upon the ground of 
the mortgagor having come within the saving section of the 
Act, but because the decree appeared to have been fraudu> 
lently obtained by taking advantage of the mortgagor’s im- 
becility of mind. Little, therefore, can be collected from that 
case against a defendant’s right to make the same objection 
for want of certainty in the allegation of the bill, at tlio 
hearing, that he might have done by demurrer. 

4. Charge of Confederacy, 

This part of the bill contains a general charge that the 
defendant “ combining and confederating with divers j)erso7is^ 
at present unknown to the plaintiffs hut whose names when 
discovered the plaintiff craves to be at liberty to insert in 
his hilly with apt and proper matter and words to charge 
and make them imrties defendaiits to the billy* refuses to do 



that justice to the plaintiff which he requires or is entitled to. 
Tliis charge, although generally introduced in a bill, is not 
necessary ; and may he, and in amicable suits frequently is, 
omitted (^). The practice of inserting it is said to have 
arisen from an idea that, without such a charge, additional 
parties could not be added to the bill by amendment ; and in 
some cases the charge has been inserted with the view to give 
the Court jurisdiction (/). But it is quite certain that, in 
cases where the charge is not introduced, parties may be 
added by amendment, and also that the Court has jurisdic- 
tion without such allegation (m). 

Upon this subject, Lord Redesdale observes, that it has 
been, probably for this reason, generally considered that a 
defendant demurring to a bill, comprising persons whose 
interests are so distinct that they ought not to be made 
parties to the same bill, ought to answer the bill so far as to 
deny the charge of combination. It has been decided, how- 
ever, that an answer to a charge of unlawful combination 
cannot be compelled (n) ; and that a charge of lawful com- 
bination, to render it material, ought to be specific : for 
where persons have a common right, they may join together 
in a peaceable manner to defend that right, and though some 
of them only may be sued, the rest may contribute to their 
defence at their common charge (o) ; and if on the ground of 
such a combination the jurisdiction of a court of equity is 
attempted to be sustained, where the jurisdiction is properly 
at common law, the combination ought to be specially charged, 
that it may appear to warrant the assumption of jurisdiction 
in a court of equity (jp). 

From whatever cause the practice of charging combination 
has arisen, it is still adhered to, except in the case of a Peer, 
who is never charged with combining with others to deprive 
the plaintiff of his right, either from respect to the peerage, 
or, perhaps, from an apprehension that such a charge might 
be construed into a breach of privilege (q), 

(k) Prac. Reg. 63. 

(0 Lord Red. 32. 

(m) Cowp. Kq. PI. 14. 

(m) Oliver v. Haywood, 1 Ansi. 82. 
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5. Charging Part, 

It was formerly the practice, of pleaders in equity, to state 
the plaintiff’s case in the bill very concisely, and then if any 
matter was introduced into the defendant's plea or answer, 
which made it necessary for the plaintiff to put in issue, on his 
part, some additional fact in avoidance of such new matter, such 
new fact was placed upon the record by means of a special 
replication. In order to avoid the inconvenience, delay, and 
unnecessary len^h of pleading, arising from this course of 
proceeding, the practice now in use has been introduced, and 
wherever the plaintiff is aware, at the time of filing his bill, of 
any defence which may be made to it, and has any matter to 
allege which may avoid the effect of such defence, the course 
now is to insert, after the general charge of confederacy, an 
allegation that the defendants pretend, or set up such and such 
allegations by way of defence, and then to aver the matter used 
to avoid it in the form of charge. This is commonly called the 
charging part of the bill, and its introduction into practice has, 
in all probability, led to the discontinuance of special replica- 
tions, by enabling the plaintiff to state his case, and to bring 
forward the matter to be alleged in reply to the defence at 
the same time, and that without making any admission, on 
the part of the plaintiff, of the truth of the defendant's case. 
Thus if a bill be filed, on any equitable ground, by an heir who 
apprehends his ancestor has made a will, he may state his 
title as heir, and alleging the will by way of pretence on the 
part of the defendants claiming under it, make it a part of 
his case without admitting it. It is to be observed, however, 
that in such case some clear equitable ground, for the inter- 
ference of the Court on behalf of the plaintiff, must appear in 
the stating part of the bill, and that if the equity appears only 
in the charging part the bill will be liable to demurrer (r). 

It has been before stated ( 5 ) that the charging part of a 
bill may be, and frequently is, omitted ; to which it may be 
added that, in Partridge v. Hay craft (t). Lord Eldon said 


(r) Flint v. Field. 2 Anst. (s) Supra, 462. (t) 11 Ves. 575. 
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tliiat Lord Kenyon never would put in the chargini^ part, Charging Part, 
which does little more tlian unfold and enlarge the state- 
ment and certainly, where such is the only object for its 
introduction, it may be very properly omitted. In many 
cases, how'evor, its introduction is highly beneficial, not only 
for the purpose of introducing matter which would formerly 
have been the subject of a special replication, but as a foun- 
dation for interrogatories which may lead to a discovery of 
the defendant’s case(/), and likewise of affording grounds for 
collateral inquiries and directions in the decree which may 
not necessarily arise out of the case as mainly insisted upon 
in the bill, but which, in the event of partial success, either 
on the part of the plaintiff or defendant, may become neces- 
sary, but which without some allegation or charge to warrant 
them in the pleadings could not be introduced (w)« 

It is to be observed that a charge in the bill, that the de- Allegation of a 
fendant pretends that a certain fact has taken place, suffi- 
ciently puts that fact in issue ; and that where a bill had been matter in issue, 
filed by one of five residuary legatees for an account of the 
estate of a testator, and for payment of her fifth part, alleging 
that one of the defendants pretended that the plaintiff’s share 
of a certain bequest of stock was lapsed, and a decree had been 
pronounced, reserving that share to the defendant when she 
should come of age ; upon a second bill being filed by the 
same plaintiff and her husband for the above legacy, the former 
decree, signed and enrolled, was pleaded in bar ; and it w^as 
held by Lord Ilardwicke, that the allegationin, the original bill, 
of the pretence that the legacy was lapsed, was sufficient to 
put the point in issue in that cause, and that the plaintiff was 
as much bound by the decree against her as if there had been 
a specific declaration upon the point that she was not en- 
titled (a?). 

6. Averment of Jurisdiction, 

Tiiii sixth part of the bill is intended to give jurisdiction Averment of 
over the suit, to the Court, by a general averment that the Junsd^ction^ 

(0 I^rd Red. 35. (x) Gregory v. Molcsworth, 3 Aik. 

(«) Holloway v. Millard, 1 Mad. 626. 

414. 
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Averment of acts complained of are contrary to equity, and tend to the 
injury of the plaintiffs, and that they have no remedy, or not 
a complete remedy, without the assistance of a Court of 
Equity (^). It is to be observed, however, that this averment 
alone will not give the Court jurisdiction, unless a case be 
shown, in the bill, from which it is apparent that the juris- 
diction properly belongs to it(z). The omission of this clause, 
therefore, will not render the bill defective. 


7. Interrogating Part 


Intorin^iiling 

Part. 

' ^ 

Framed for the 
purpose of 
eliciting an 
answer upon 
oath. 


In what cases 
oath dispensed 
with. 


of corpo- 
ration aggregate 
under common 
seal. 


• of a peer. 


The bill having shown the title, of the persons complaining, 
to relief, and that the Court has the proper jurisdiction for 
the purpose, in the seventh place, prays that the parties 
complained of may answer all the matters contained in the 
former part of the bill, not only according to their positive 
knowledge of the facts stated, but also according to their 
remembrance, the information they may have received, and 
the belief they arc enabled to form on the subject (a). 

This answer, in the case of ordinary persons, is required by 
the bill to bo upon oath, although the plaintiff may afterwards, 
if he thinks proper, dispense with this ceremony, by consenting 
to, or applying for, an order to that effect (6). The answer of 
a corporation aggregate is requii-ed to be under their common 
seal ; and where a defendant is entitled to privilege of peerage, 
the answer is required upon the honour of the defendant only, 
and the oath is dispensed with(c). This privilege of the 
peerage, as well as all others, except that of sitting in the 
House of Lords, extends to all Irish and Scotch peers, unless 
they have waived their privileges by accepting seats in the 
House of Commons ((f). 


(v) T..ord Red. 35. 

(s) Ibid. 

(a) Ibid. 37. 

(5) Ibid. 9, 10. 

(c) Ibid. 

(d) Robinson v. Lord Rokeby, 8 
Ves. 601 . The privilege of peerage, 
which entitles a peer to answer upon 
his atlestatiun of honour instead of 
his oath, docs not appear to be of 
very anricut .standing, and i.s traced 


no higher than the 16th of Elizabeth, 
Gilb. For. Rom. 48, and it does not 
appear to have been established till 
a much later period, for it was con- 
tested and refused by Lord Chan- 
cellor Egerton. (IVeat. on Star Cham- 
ber, p. 3, s. 10 ; vide 2 Coll. Jur. 
108 ; Toth. 10, 11), who said that the 
honour of a peer did not bind his 
eouseience any more than if he should 
be periiiilled to give evidence to a 
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As the principal end of an answer, upon the oath of the Intei-rogating 
defendant, is to supply proof of the matters necessary to sup- v 
port the case of the plaintiffs, it is therefore required of the Object of the 
defendants either to admit or deny all the facts set forth in 
tlie bill, with their attending circumstances, or to deny 
liaving any knowledge or information on the subject, or any 
recollection of it, and also to declare themselves unable to 
form any belief concerning it. But as experience has proved 
that the substance of the matters stated and charged in a bill 
may frequently be evaded by answering according to the 
letter only, it has become a practice to add, to the general 
requisition that the defendants should answer the contents of 
the bill, a repetition, by way of interrogatory, of the matters 
most essential to be answered ; adding to the inquiry after 
each fact, an inquiry of the several circumstances which may 
be attendant upon it, and the variations to which it may be 
subject, with a view to prevent evasion, and compel a full 
answer (d). This is commonly tenned the interrogating Mustbe founded 
part of the bill; and as it is used only to compel a full paJtVAhe^bUP*^ 
answer to the matters contained in the former part of the ^ * 

bill, it must be founded on those matters. Therefore, if 
there is nothing in the prior part of the bill to warrant an 
interrogatory, the defendant is not compellable to answer 
it(e); a practice necessary for the preservation of form and 
order in the pleadings, and particularly to keep the answer 
to the matters put in issue by the bill(y*). But a variety of many questions 
questions may bo founded on a single charge, if they are a smglVcharae*' 
relevant to it. Thus, if a bill is filed against an executor for or allegat oa** 
an account of the personal estate of his testator, upon the 
single charge that he has proved the will may be founded 
every inquiry which may be necessary to ascertain the amount 
of the estate, its value, the disposition made of it, the situa- 
tion of any part remaining undisposed of, the debts of the 

jury at law, upon honour, where, if upper house of Parliament, and the 
the jury found contiary to the evi- •tividows and dowagers of the tein- 
dence, no allaint would lie against poral lords, should answer upon 
them. lJut this privilege has been honour only. Cowp, Eq. PI. 15. 
since fully established by an order (d) I-ord Red. 36. 

of the House of Lords in 1640, by (c) Ibid, vide etiam, Attorney-pe- 

which it was ordered that the nobility neral v. Whorwood, 1 Ves. 534-538. 
of this kingdom, and lords of the (f) Lord Red ST. 

I I 4 
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testator, and any other circumstance leadingf to the account 
required {g). This rule is stated and acknowledged by Lord 
Eldon, in Faulder Stuart (Ji)^ where a defendant declined, 
by his answer, setting forth the particulars of a certain con- 
sideration, which, it was alleged in the bill, the defendant 
pretended was paid by him for the purchase of a share in a 
newspaper, which was the subject of the litigation. His Lord- 
ship, upon exceptions to the Master’s report upon the suf- 
ficiency of the answer being argued before him, said, ** It all 
depends upon this, whether there is such a charge in the 
bill as to the payment of the consideration as entitles the 
plaintiff to an answer, not only whether it w^as paid, but as 
to all the circumstances, when, where, &c. 1 have always 

considered that a general charge enabled you to put all 
questions upon it that are material to make out whether it 
was paid ; and it is not necessary to load the bill by adding 
to the general charge that it was not paid, that so it would 
appear if the defendant would set forth when, where, 

The old rule was, that, making that substantive charge, you 
may in the latter part of the bill ask all questions that go to 
prove or disprove the truth of the fact so stated ”(t). 

It is to be observed, however, that the interrogatories must 
in all cases be confined to the substantive charge or allega- 
tion, and that the plaintiff cannot extend his interrogatories 
in such a manner as to compel a discovery of a distinct 
matter not included in the allegation or charge ; and there- 
fore, where a bill prayed a discovery in aid of an action at law 
under the Stock Jobbing Act(^), as to an advance, by plaintiff 
to the defendant, of a sum of money without legal considera- 
tion, which, it was alleged in the bill, was advanced as the 
premium for liberty ** to put upon, detain or refuse stock,” 
or in consideration of certain contracts relating to stock which 
are void under that Act, and the defendant denied by his 
answer that the plaintiff did advance or pay to the defendant 
the sum mentioned, or any q^her sum as the premium^ &c. 
(as charged in the bill,) to which answer an exception was 
taken because the defendant had not negatived the receipt of 

(^) Lord Red. 37. (i) Ibid. 

(/i) 1 1 Vcs. 296. {k) 7 Geo. 2, c. 8. 



489 


Of the Form of a 

tlio money in every way which had been suggested in the Interrogating 
interrogatory, Lord Eldon overruled the exception, because ‘ ^ 

the interrogatory pointed at a case within the fifth and eighth 
sections of the Act, in respect of which no bill of discovery 
was given by the Act, whereas the allegations in the bill 
related to cases within the first section of the Act, in respect 
of which a right to file a bill of discovery was given by the 
second section (m). 

It may be noticed hero that, in Attorney- General Whor- if interrogato- 
wood{ri)y where interrogatories in a bill were directed to nes, not founded 
particular facts which were not charged in the preceding part, iif the\n^Vre” 
and the defendant, though not bound to answer them, did so, 
and the answer was replied to; Lord Hardwicke held that Issued *** ^^^ *° 
the informality in the manner of charging was supplied by 
the answer, and that the facts were properly put in issue ; 

for a matter may be put in issue by the answer as w'ell as 
by the bill, and, if replied to, either party may examine to 
it"(o). 


8. The Prayer for Relief 

The prayer for relief is generally divided into two parts, 
viz. the prayer for specific relief, and the prayer for general 
relief. 

Although there is no doubt but that a mere prayer for 
general relief would, in most cases, be sufficient to enable the 
plaintiff to obtain such a decree as his case entitles him to(j9), 
yet it is the usual and most convenient practice to precede 
the request for relief, generally, by a statement of the specific 
nature of the decree which the plaintiff considers himself 
entitled to under the circumstances of his case. 

This part of the bill, therefore, should contain an accurate 
specification of the matters to be decreed ; and, in complicated 
cases, the framing of it requires great care and attention ; 
for, although where the prayer does not extend to embrace 


Prayer for 
Relief. 

IVofold ; 

prayer for 
special relief. 


Deficiency in 
may be supplied 
under prayer 
for general 
relief ; 


(m) Bullock V. Richardson, 11 
Ves. 373. 

(n) l Vcs. 531. 

(o) Ibid. 538. 


(p) Cook V. Martyn, 2 Atk. 3 ; 
Grimes i». French, ibid. 141 ; Par- 
tridge V. llaycrafl, 11 Ves. 570- 
r,74. 
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all the relief to which the plaintiff may at the hearing show a 
right, the deficient relief may be supplied under the general 
prayer, yet such relief must be consistent with that speci- 
fically prayed, as well as with the case made by the bill, for 
the Court will not suffer a defendant to be taken by sur- 
prise, and periuit a plaintiff to neglect and pass over the 
prayer he has made, and take another decree, even though it 
be according to the case made by his bill. Therefore, in 
Sqden v. Sodenig)^ where a bill was filed against a woman to 
compel her to elect between the provision made for her by a 
will, and that to which she was entitled under a settlement, 
and the case made by the bill was solely calculated to call 
upon her to elect, Lord Eldon held, that a declaration that she 
had elected, so as to conclude her, could not be maintained 
under the prayer for general relief, being inconsistent both with 
the case made by the bill, and with the specific prayer that 
she should make her election. And so where a bill (r) was 
filed by a person in the character of mortgagee, praying a 
sale under a trust, to which it appeared he was not entitled, 
the Court would not permit him, under the general prayer, to 
take a decree that the defendant might redeem or be fore- 
closed, although it was the relief to which properly belonged 
to his case. And in like manner, where a bill was brought 
for an annuity or rent-charge under a will, and the counsel 
for the plaintiff prayed at the bar that they might drop the 
demand for the annuity and insist upon the land itself. Lord 
Hardwicke denied it, because it came within the rule before 
laid down(s). Upon the same principle, where a vendor filed 
a bill for a specific performance against a purchaser, who had 
been in possession, under the contract, for several years, but 
failed in establishing his right in consequence of a defect in 
his title, the Court refused, under the prayer for general 
relief, to direct an account of the rents and profits against 
the purchaser, although he had stated by his answer that he 
was willing to pay a fair rent(0* And so where a bill was 

(q) Cited by Lord Eldon in Hiern (s) Grimes v. French, 2 Atk. 

V. Mill, 13 Ves. 110. 141. 

(r) Palk w. Lord Clinton, 12 Ves. (t) Williams v. Shaw, 3 Russ. 
48 ; vide etiam Jones i>. Jones, 3 Atk. 178. n. 

no. 
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filed for the specific performance of a written agreement, and 
parol evidence was read to prove a variation from it, the bill 
was dismissed with costs, the plaintifF not being allowed to 
resort to the substantial agreement proved on the part of the 
defendant (u). But though in general a plaintiff can only 
obtain the decree he seeks by his bill, the case of a plaintiff 
in a suit for tithes is different ; for there, though a plaintiff 
may fail in establishing his right to tithes in kind, he may 
yet have a decree for a modus admitted by the defendant’s 
answer (a;). 

The rule, with regard to the nature of the relief which a 
plaintiff may have under the prayer for general relief, was 
laid down by Lord Eldon, in Hiern v. Mill (y)^ His Lordship 
there said, that as to this point the rule is, that if the bill 
contains charges, putting facts in issue that are material, the 
plaintiff is entitled to the relief which these facts will sustain 
under the general prayer, but he cannot desert specific relief 
prayed, and under the general prayer ask relief of another 
description, unless the facts and circumstances charged by 
the bill will, consistently with the rules of the Court, maintain 
that relief.” In that case a bill had been filed by an equitable 
mortgagee against the mortgagor, and a person who had pur- 
chased from him with notice of the incumbrance, and it prayed 
an account, and in default of payment a conveyance of the 
estate ; and although it charged the purchaser with notice, &c. 
it did not pray any specific relief against him individually. Lord 
Eldon, however, thought that the relief asked against him at 
the hearing was consistent with the case made by the bill, and 
accordingly decreed an account to be taken of what was due 
to the plaintiff by the mortgagor, to be paid by the purchaser, 
who was to have his election to pay the money and keep the 
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(n) Legal v. Miller, 2 Ves. 299, 
vide etiam ; Mortimer v. Orchard, 2 
Ves. Jun. 243 ; Legh v. Haverfield, 
5 Ves. 452. But although in such 
a case the plaintiff cannot have a 
decree for a different agreement from 
that set up by his bill, the defendant 
may have a decree on the agreement 
such as he has proved it to be. 
Fife V, Clayton, 13 Ves, 540. The 


old course required a cross-bill, but 
the practice now is to decree a spe- 
cific performance at the instance of 
the defendant, upon the offer by the 
plaintiff in his bill to perform the 
agreement specifically on his part. 
Ibid, vide etiam, Gwynn v. Leth- 
bridge, 14 Ves. 685. 

(i) Cart i>. Ball, 1 Ves. 3. 

(y)l3 Ves. 119. 
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estate. And so, in Taylor v. Tahrum(z), where a bill was 
filed against two trustees, alleging that only one of them had 
acted in the trusts, and praying relief against that trustee 
only, to which the two trustees put in an answer, admitting 
that they had both acted in the trusts, the Vice-- Chancellor 
(Sir L. Shadwell,) made a decree against the two, charging 
them both with the loss occasioned by the breach of trust. 

It is to be obser\'ed that, in order to entitle a plaintiff to a 
decree under the general prayer, different from that specifically 
prayed, the allegations relied upon must not only be such as 
to afford a ground for the relief sought, but tliey must have 
been introduced into the bill for the purpose of showing a claim 
to relief, and not for the mere purpose of corroborating the 
plaintiff s right to the specific relief prayed, otherwise the Court 
would take the defendant by surprise, which is contrary to its 
principles ; therefore, where a vendor filed a bill for a specific 
performance, but, owing to his not being able to make out a 
title to some part of the property, was unable to obtain a 
decree for that purpose, it was held that he could not, under 
the prayer for general relief, obtain an inquiry into the 
management of the property during the time it was in the 
vendee’s possession, although the bill did contain charges of 
mismanagement, which, however, had been introduced, not 
with the view to obtain compensation, but to establish the fact 
of acceptation of title by the defendant (a). 

The principle upon which the Courts act, under these cir- 
cumstances, receives considerable illustration from what fell 
from Lord Redesdale, in Roche v. Morgell {fi). The bill in 
that case stated various dealings between the plaintiff and de- 
fendant, imputing fraud and unfair dealing, and various usu- 
rious charges, overcharges and mistakes in accounts delivered, 
and prayed a discovery of the several transactions, and a 
general account, and also general relief ; to this bill the de- 
fendant pleaded a release made by the plaintiff, and a question 
arose, whether, if the release appeared to be founded on a 
vicious consideration, and was in itself void, the Court could 
set it aside, there being no specific prayer for that purpose ; 


(s)CSim.281. 

(a) Stevens I'.Guppy, 3 Kuss. 171. 


(h) 2 Sch. k Lef. 721. 
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and Lord Redesdalc, in delivering his opinion in the House of 
Loi*ds upon the point, expressed himself as follows : It has 
been oljected that the bill does not state the release, and pray 
that it may be set aside. It seems doubtful whether the re- 
lease has been put in issue by the bill ; but whether it is so or 
not, if the release appears to be founded on a vicious consider- 
ation, it is in itself void, and the Court need not set it aside, 
but may act as if it did not exist. The bill prays the general 
account, and all the relief necessary for the purpose of obtain- 
ing that account. This prayer is sufficient. It never was 
thought of that a bill for an account of fraudulent dealings 
must specially pray that every bond, every instrument taken by 
the defendant without sufficient consideration, should be set 
aside. The prayer for general relief is sufficient for the purpose ; 
and upon that prayer the Court may give every relief consistent 
with the. case made by the bill, and continually does give re- 
lief in no manner specifically prayed by the bill, and sought 
for only by the prayer for general relief.” 

In Durant v. Durant (c), the Court appears to have gone 
to a much greater extent, in granting relief under the general 
prayer different from that specifically prayed, than in any of 
the other cases where the point has occurred. In that case, 
articles had been entered into, whereby the lady’s father had 
agreed to settle 5,000 L on the lady for her life, to go after her 
death equally among the children of the marriage. Some 
time after the marriage a settlement was prepared, by which, 
instead of pursuing the articles, the 5,000 /. was so settled 
that the lady had no interest therein whatever, and the chil- 
dren took it only on the contingency of their arriving at the 
age of twenty- one. The settlement was prepared when the 
husband was very ill, and he died without executing it ; and 
there being but one child of the marriage (who was a daugh- 
ter), the mother and daughter brought the bill to carry the 
settlement into execution ; but it was so manifestly against 
the justice of the case, that a settlement should be carried 
into execution which varied so materially from the articles, 
that the Court, although it for some time doubted whether, as 
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(c) 1 Cox, 68. 
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the mother and daughter had joined in the suit to their own 
prejudice, it could decree the articles to be carried into execu- 
tion, in direct contradiction to the specific prayer of the bill, 
ultimately decreed the articles to be carried into execution. 
It appears, however, upon reference to the Register’s-book (d), 
that there were a great many peculiar circumstances in the 
case, and that it was obviously for the interest of all parties 
interested under the articles, some of whom were infiints, that 
a proper construction should be put upon them. 

It is to be observed that a Court will not in general decree 
interest upon a balance, unless where it is specifically asked 
for by* the bill(e).- Where, however, from peculiar circum- 
stances, interest was not properly due at the time the bill was 
filed, and a right to interest has subsequently accrued, the 
Court has, upon further directions, directed interest to be 
computed, although there was no prayer to that effect in the 
bill. Thus, in Turner v. Turner interest was, by order 
on further directions, directed to be computed upon the balance 
in executors’ hands, although not prayed by the bill, because 
at the time the bill was filed there did not appear to have 
been any money in their hands, and the bill could not advert 
to those circumstances which arose subsequently. 

Upon the principle, that the Court will not grant a different 
relief from that prayed by the bill, it was held by Sir J. Leach, 
V. C., that where a bill merely prayed a commission to exa- 
mine witnesses abroad in aid of an action at law, the Court 
could not grant a motion, that the plaintiff might be at liberty 
to examine one of the witnesses, who had come to this country 
and was about to go away again, de bene esse, but said that 
the bill might be amended for that purpose {g). 

But although the Court will not under the general prayer 
grant a different relief from that prayed by the bill, yet when 
it appears that the plaintiff is entitled to relief, although it 
be different from that which he has specifically prayed, it 
will sometimes allow the cause to stand over, with liberty to 
the plaintiff to amend his bill. This point was decided by 

(rf) Reg. Lib. 1783. A. 192. (/) 1 Jac. fit W. 43. 

(e) Weymouth v. Royer, 1 Ves. J. (g) Atkins v. Palmer, 6 Mad. 19. 
416. 
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Lord Rpselyn, in Beaumont v. Boultbee (Jk), in which case it Prayer for 
appears that, after publication had been passed, the relief ^ ^ 

prayed for specifically was thought not to be that to which the 
plaintiff was entitled. He therefore applied for liberty to 
amend, by adding an additional prayer for relief, which was 
resisted upon the ground that the answer put in was applicable 
to the specific relief already prayed; but, after much discus- 
sion, Lord Rosslyn determined that it was competent to the 
plaintiff to amend, by adding the additional prayer. In Palk where the 

V. Lord Clinton (t), above referred to, it appeared at the hear- ?®ey<lmcnt 
. , , , . ,. 4 . involves the in- 

ing that the plaintiff was not entitled to the specific relief troduction of a ' 

prayed for, and that, in order to enable the Court to grant P^*‘*y* 
the relief upon the case made by his bill, which might, properly, 
be given, viz. a foreclosure of the mortgage, it would be neces- 
sary to bring an additional party before the Court ; an order 
was made that the plaintiff should be at liberty to amend his 
bill by adding parties, and praying such relief as he might be 
advised. 

The instances, however, in which this will be done are con- Wliere it ap- 
fined to those where it appears, from the case made by the {[j® 

bill, that the plaintiff is entitled to relief, although different plaintiff is enti- 
from that sought by the specific pmyer ; where the object of though ^different 
the proposed amendment is to make a new case, it will not from that spe- 
be permitted. Thus, where a bill was filed for the specific 
performance of an agi'eement for a lease to the plaintiff alone, 
and it was stated, by the defendant’s answer, that the agree- 
ment had been to let to the plaintiff and another person jointly, 
but the plaintiff nevertheless replied to the answer, and pro- 
ceeded to establish a case of letting to himself alone, in which l*'*^ ^ 

he failed; Lord Redesdale, upon application being made to 
him, to let the cause stand over, with liberty to the plaintiff 
to amend, by adding the other lessee as a party, said that such 
a proceeding would be extremely improper. It was not like 
letting a case stand over to add a party against whom a decree 
in a plain case could be made, but for the purpose of making a 
new case, which it would be if founded on a new agree- 

(fc) 6 Vcs. 486; 7 Vcs. 699. Vide etiam, Cook v. Marty n, 2 
S. C. slated on this point, arg. in Aik. 3. 

Palk V, Lord Clinton, 12 Yes. 03. (i) Ubi supra, 400, ii. 
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inent (jf). In that case, his Lordship stated that the ordinary 
practice, where a party has mistaken his case, and brings the 
cause to a hearing under such mistake, is to dismiss the bill 
without prejudice to a new bill ; and this practice was adopted 
by him in Lindsay v. Lynch (k), and is in accordance with the 
decree of Sir William Grant, in Woollam v. Heam (/), and 
has been subsequently followed by Lord Lyndhurst, in Ste- 
vens V. Guppy (i»). 

But although the Court is thus strict in requiring that where 
the plaintiff prays specific relief, it must be such as he is enti- 
tled to from the nature of the case made by the bill, yet where 
infants are concerned this strictness is relaxed ; and it has 
been determined thajt an infant plaintiff may have a decrde 
upon any matter arising upon the state of his case, though he 
has not particularly mentioned or insisted upon it, or prayed 
it by his bill (n). 

In cases of charities, likewise, the Court will give the proper 
directions, without any regard to the propriety or impropriety 
in the prayer of the information (o). 

Of alternative It sometimes happens that the plaintiff, or those who advise 
prayer. certain of his title to the specific relief he wishes 

to pray for ; it is therefore not unusual so to frame the prayer 
that if One species of relief sought is denied, another may be 
granted. Bills with a prayer of this description, framed in 
the alternative, are called bills with a double aspect (y?). 

With respect to the prayer for general relief, although, as 
has been before stated, it may, in most cases, where it is not 
preceded by a specification of the particular relief sought, be 
made the foundation for a prayer at the bar for the particular 
relief which the plaintiff’s case may entitle him ; yet there arc 

(j) Deniston v. Little, 2 Sch. & (o) Attorney-general v. Jeanes, 

Lef. 1 1, n. 1 Atk. 355. Vide ante, 15, and post. 

(1c) 2 Sch. & Lef. 1. Information* 

(l) 7 Ves. 222. 

(m) 3 Russ. 171. (p) Bennet v. Wade, 2 Atk. 325 ; 

(n) Stapilton v, Stapilton, 1 Atk. Lord Red. 31. 
ride ante^ 102. 


Prayer for ge- 
neral relief. 


Prayer for 
Relief. 


The Court 
allows greater 
latitude in cases 
of infants ; 


and of inform- 
ations for cha- 
rities. 
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cases in which it appears necessary that some specific relief 

should be prayed against the defendant, otherwise the bill will ^ * - 

be liable to demurrer. Thus in some cases of fraud, where no always 

other relief can be given against a party deeply involved in 

the fraud charged by the bill, the payment of the costs of the prayer. 

suit by that party ought to form the subject of a specific 

prayer ; for, unless they are so prayed, the Court cannot make 

an order upon him for payment, and the bill wiD be liable 

to a demurrer on his behalf {q),^ 

It is a principle of equity, that a person seeking relief in OirertoUo 
equity must himself do what is equitable ; it is therefore re- 
quired, in many cases, that a plaintiff should by his bill offer 
to do whatever the Court may consider necessary to be done 
on his part towards making the decree which he seeks just and 
equitable, with regard to the other parties to the suit. Upon Entitles a do- 
this principle, where a bill is filed to compel the specific per- 
formance of a contract by a defendant, the plaintiff ought by his cross-bill, 
bill to submit to perform the contract on his part ; and it is to 
be observed that the effect of such submission will be to entitle 
a defendant to decree, even though the plaintiff should not bo 
able to make out his own title td relief, in the form prayed by 
his bill (5). 

Upon the same principle, it was formerly required that Offer lo pay 

a bill for an account should contain an offer on the part of 

* account ; 

the plaintiff to pay the balance, if found against him ; though 
it seems that such an offer is not now considered necessary (t), not now ncces- 
Ancl so, where a surety brought an action upon an indemnity ^ary. 
bond against his principal, to recover monies which he had 
been compelled to pay on his account, and the principal filed 
a bill in Equity for an injunction and account of their mutual 
dealings, suggesting fraud, &c., but without offering to pay 
what was really due to the defendant, the Court of Exchequer 
thought, that the want of an offer in the bill to make satisfac- 
tion, was fatal to the bill, and allow^cd a demurrer, which had 
been put in by the defendant (m). 

(g) Le Texier v. The Maroravine (e) Columbian Government v. 
of Anspach, 15 Vcs. 15!). 16^. Rotitschild. I Sim. 91. 105. 

(s) Stapylton v. Scolt, 13 Vcs. (it) Godboll v. Walls, 2 Anst. 

4^5; Vife 1 ), Clayton, ib. .'ilO. 543. 

VOL. r. K K 
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No bills to set 
aside securities, 
&c. 


Plaintiff must 
offer to pay de- 
fendant what is 
due. 


Seats in bank- 
ruptcy. 


Waiver of penal- 
ty or forfeiture. 


It is upon the same ground that Courts of Equity, in cases 
where a contract is rendered void by a statute, require that a 
bill to set aside such contract should contain an offer on the 
part of the plaintiff to pay to the defendant what is justly due 
to him ; so that if a bill be filed, praying that an instrument or 
security given for an usurious consideration, be delivered up to 
be cancelled, the only terms upon which a Court of Equity vrill 
interfere are those of the plaintiff paying to the defendant 
what is bon/l fide due to him ; and if the plaintiff does not 
offer to do so by his bill, the defendant may demur (x). 
It seems that there is no difference in this respect between 
a cross-bill and an original bill (y). The course of proceedings 
in bankruptcy, however, differ from those in Courts of Equity ; 
for the rule in bankruptcy is, that a debt made void by statute, 
(such as a debt on an usurious contract), is void altogether, and 
cannot be proved at all ; and unless the assignees and creditors 
voluntarily consent to the payment of what is really due, the 
Lord Chancellor (or Court of Bankruptcy) has not power to 
order it ; and applications of this nature have frequently been 
refused (^). 

It is a rule in Equity, that no person can be compelled to 
make a discoveiy which may expose him to a penalty, or to 
anything in the nature of a forfeiture. As, however, the 
plaintiff is, in many cases, himself the only person who w'ould 
benefit by the penalty or forfeiture, he may, if he pleases to 
waive that benefit, have the discoveiy he seeks (a). The 
effect of the waiver, in such cases, is to entitle the defendant 
(in case the plaintiff should proceed upon the discovery whicli 
he has elicited by his bill, to enforce the penalty or forfeiture). 


(a) I^Iason v. Gardiner, 4 Bro. 
C. C.436 ; S. C, 1 Fonb. T. Kq. 

\ Scolt V, Nesbit, 2 Bro. C. C. 
Ctl ; S. C. 2 Coxj 183; Whitmore 
V. Francl<, 8 Price, 616. 

(if) Mason v. Gardiner, 4 Bro. 
C.C.426, Ed.Belt. 

(j) Ex parte Thompson, 1 Aik 
1 2.5 ; Ex parte Skip, 2 Ves. 489 ; 
Kx parte Mather, 3 Ves. J. 373; 
Eji parte Scrivener, 3 V. & B. 14. 


It does not appenr to have been de- 
cided what would be the course of 
the Court in the case of assignees 
of a bankrupt being obliged to file 
a bill in Equity, to set aside a con- 
tract on the ground of usury. 

(a) In Mason v. Lake. 2 Bro. 
F. C. 495, leave appears to have been 
given to amend a bill, by waiving 
penalties and forfeitures after a de- 
murrer, upon that ground allowed. 
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to come to the Court of Equity for an injunction, which he 
could not do without such an express waiver (&). 

It is usual to insert this waiver in the prayer of the bill, 
and if it is emitted the bill will be liable to demurrer. Upon 
this ground, where an Information was filed by the Attorney- 
general to discover copyhold lands, and what timber had been 
cut down and waste committed, &c., and the defendant de- 
murred, because, although the discovery would have exposed 
the defendant to a forfeiture of tlie place wasted and treble 
daniiiges, the Attorney-general had not waived the forfeitures, 
the demurrer was allowed (c). And so it has been held 
that a demurrer will lie to a bill by a reversioner for a disco- 
very of an assignment of a lease without licence, if it does 
not expressly waive the forfeiture {d). Upon the same prin- 
ciple, if a rector or impropriator, or a vicar file a bill for 
tithes, he must waive the penalty of the treble value, to which 
he is entitled by the statute of 2 & 3 Edward VI., otherwise 
his bill will be liable to demurrer (e). It seems, however, that 
if the bill pray an account of the single value of the tithes 
only, such a prayer will amount to an implied waiver of the 
treble value, and that an injunction may be granted against 
suing for the penalty of the treble value, as well upon this 
implied waiver as upon the most express (/). It is to be 
observed also, that if the executor or administrator of a parson 
bring a bill for tithes, he need not offer to accept the single 
value, as the statute of Edward VI. does not give to such 
persons a right to the treble value (g). 


9. Prayer for Process. 

To attain all the ends of the bill, it ninthly, and lastly, 
prays that process may issue, requiring the defendants to ap- 
pear to, and answer the bill, and abide the determination of the 
Court on the subject (A). The process thus prayed, in ordinary 
cases, is a writ of subpoena; and this part of the prayer 


(h) Lord Uxbridge v. Staveland, 
1 Ves. 50. 

(c) Attorney-general v, Vincent, 
Bunb. 192. 

(d) Lord Uxbridge v, Staveland, 
uhi supra. 


(e) Lord Red. 158; Anon. 1 
V'^ern. 60. 

(/) Wools V. Walley,! AnstlOO. 
(g) Anon. 1 Vern. GO ; videetum 
Attorney-general v. Vincent, Bunb^ 
192. 

(/t) Lord Red ?7. 
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cess. 


Of the Bill: 

is commonly as follows: ‘‘ May it please your Lordship^ the 
premises considered^ to grant unto your orator His Majesty's 
most gracious writ \or writs“\ of suhpxna^ to he directed to the 
said ; — , and to the rest ofihe confederates^ when dis- 

covered, thereby commanding them, and every of them, at 
a certain day, and under a pain therein to be limited, person- 
ally to be and appear before your Lordship in this honourable 
Court ; and then and there, full, true, direct, and perfect an- 
swer make to all and singular the premises; and further to 
stand to, perform, and abide such further order, direction, 
and decree therein, as to your Lordship shall seem meet. 
And your orator shall ever pray, ^c, {i)'* 

It is to be observed, that the above words are not usually 
inserted in the draft by the draftsman wlio prepares the bill, 
although they must be added when the bill is engrossed. 
The draftsman, however, generally writes a direction, in 
the margin of the draft, for the insertion of this prayer, 
specifying the names of the persons against whom process 
is to be prayed; and care must be taken in so doing to 
insert the names of all the persons who arc intended to bo 
made defendants; because It has been held that the mere 
naming of a party in a bill, without praying process against 
him as a defendant, is not to be considered as making him 
a party, even whore he is out of the jurisdiction of the Court 
Some doubt appears to have been thrown upon the last propo- 
sition by the, decision of Sir J. Leach, in Haddock v. 
Thomlinsonif), in which his Honor expressed an opinion that 
where a party interested in the subject of the suit is charged 
by the bill to be out of the jurisdiction of the Court, but is 
not named in the prayer for process, the omission will not 
render the record defective ; although it is usual and con- 
venient that process should be prayed against them, in order 
that if they come within the jurisdiction, process may issue 
against them without amending the bill. In a subsequent 
rase, however, before Sir C. Pepys, M.R., the point again 
came under the notice of the Court, when his Honor, — after 
refer! ing to a manuscript report of another case before Sir J. 

(/) Mind. 17. (/c) Windsor i». Windsor, 2 Dick. 707. 

(J) 2 S. &S. 219. 
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Leach (m); in which that learned judge had said, that it w'as 
not enough to state that persons who, in respect of interest, 
were necessary parties, were out of the jurisdiction, but that 
the bill must go on to pray process against them, — said that 
he was of opinion that the principle of the manuscript case 
ought to be followed, and therefore allowed a demurrer wdiich 
had been taken ore tenus for want of a necessary party, who 
had been charged to bo out of the jurisdiction, but against 
whom no process had been pi*ayed when he should come 
within it (n . 

If defendant be a peer of the realm, or entitled to the 
privilege of peerage, he has a right before a subpoena is 
issued against him, to be informed, by letter from the Lord 
dliancellor, of the bill having been filed: this letter is 
called a letter missive, and must be accompanied by a copy 
of the bill. In consequence of this privilege of peerage, 
the practice is that in all cases, where peers are defend- 
ants, the usual prayer for process is preceded by a prayer for 
a letter missive ; in the following words : “ May it please your 
Lordship to grant unto your orator your Lordship's letter 

inissivCf to he directed to the said Earl of , directing 

him to appear arid answer your orator s said bill^ or in de- 
fault thereof^ Ilis Majesty's most grctcious writ of suhpana, 

Vc.(o)- 

It is to be observed, that the privilege which entitles a peer 
to be served wdth a letter missive and a copy of a bill instead 
of a siibpoilia in the first instance, is not merely a privilege of 
Parliament, but extends to all persons having privilege of 
peerage ; and that therefore Scotch and Irish peers are entitled 
to it, although they have no seat in the House of Lords as re- 
presentative peers, unless they have waived their privilege by 
becoming members of the House of Commons (/;). 

When the Attorney-general is made a defendant to a suit, 
as he is always supposed to be in Court, the bill does not 
pray any subpoena against him, but merely that, upon being 

(m) Manos v. de Tastet. (p) Robinson «. Ld. Rokeby, 

(«) Taylor v. Fisher, Roll’s Sit- 8 Ves. 601 ; Ld. Milsingtoun v, tlie 
tings after llil. Term, 183.131.8. Earl of Porliiioic, 1 V. 15. 419. 

to) Hind. 18. 
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Prayer for Pro- 
cess. 


Prayer for pro- 
visional orders. 


Prayer for an 
injunction. 


attended with a copy of the bill, he may appear and put in an 
answer thereto (^). 

For the purpose of preserving the property in dispute pend- 
ing a suit, or tb prevent evasion of justice, the Court either 
makes a special order on the subject, or issues a provisional 
writ ; such as the writ of injunction to restrain the defendant 
from proceeding at common law against the plaintiff, or from 
committing waste or doing any injurious act ; the writ of ne 
exeat to restrain the defendant from avoiding the plain- 
tiff’s demands by quitting the kingdom, or other writs of a simi- 
lar nature. When a bill seeks to obtain the special order of the 
Court, or a provisional writ for any of these purposes, it is 
usual to insert, immediately before the prayer for proceiH, 
a prayer for the order or particular writ which the case 
requires ; and the bill is then commonly named from the writ 
so prayed, as an injunction bill, or a bill for a writ of ne exeat 
regno (r). 

When an injunction is prayed, the object of it is generally 
mentioned in the specific prayer; and then, after the general 
prayer, the following words are added before the prayer for 
process 2 ** May it please yonr Lordship^ the premises con- 
sideredy to grant unto your orator not only His Majesty's 
most gracious writ of injunctioiiy issuing out of and tinder 
the seal of this honourable Court, to he directed to the said 

• , to restrain him from proceeding at law against 

your orator touching' any of the matters in question, hut 
also His Majesty's most gracious writ or writs of^uhpeenas, 

As the object of the injunction is generally mentioned in 
the prayer for relief, the above words are not usually inserted 
by the draftsman, but are added when the bill is engrossed, 
in the words in which they are prayed. 

It does not, however, seem to be absolutely necessary, where 
the injunction sought is merely provisional, that it should be 
specified in the particular prayer for relief, provided it be 
prayed in the manner above pointed out ; but it is necessary 
that it should be specially prayed in one part or other, 

( 9 ) Ld. ll. 37 ; nule 183. (s) Hind. 18, 

(r)Ld.R. 37. 
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as a proper injunction cannot bo granted unless expressly 
prayed by the bill(0 s a prayer for general relief will not be 
sufficient to authorise it,(t/) for, as against the general words, 
the defendant might make a different case than lie would 
against a prayer for an injunction (a;). 

It is to be observed, that the rule not to grant an injunction, 
unless specially prayed, applies only to cases where they are 
required, provisionally, until the hearing of the cause, and 
that, after decree, the Court will frequently interpose by injunc- 
tion, although it is not asked for by the bill(y). 

Where an injunction is sought not as a provisional remedy 
merely, but as a continued protection to the rights of the 
plaintiff, the prayer of the bill must be framed accord- 
5ngly(z). 

The prayer for a ne exeat regno resembles that for an in- 
junction mutatis mutandis, and, like that, it usually precedes 
the prayer for process (a). But, though it is usual, it is not 
necessary that the bill should pray the w^rit, as the intention 
to go abroad may arise in the progress of the cause ; . and if, 
when the bill is filed, tlie defendant does not intend to leave 
the kingdom, it w'ould be highly improper to pray the writ ; as 
a groundless suggestion that the defendant means to abscond 
would press too harshly, and would also opemte to create the 
very mischief which the Court, in permitting the motion for 
it to be made without notice, means to prevent (^). 


Sect. VI. 

In what Cases the Bill must be accompanied by an Affidavit. 


There afe certain cases in which it is necessary that the 
bill should be accompanied by an affidavit, to be filed with it, 
and in which the omission of such accompaniment will render 


the bill liable to demurrer. 

(0 iSvory w. Dyer, Amb. 70. 

(w) Wright V. Atkyns, 1 V. & B. 
311. 

(x) Amb. 70. 

ty) Wright v. Atkyns, vhi tupra ; 
Paklon V. Douglas, 8 Ves. 020 ; 
Jackson t>. Leaf, 1 J. & W. 232; 


Clarke v. Karl. ofOrmond, Jac. 122, 
and pas/. Injunction. 

(s) Ld. 11. 38. ' 

(а) Hind. 18. 

(б) Collinson v. — — , 18 Ves. 
353. 
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In Suits to ob- 
tain the benefit 
of lost Instru- 
ments. 


Seaa where the 
suit is for a dis- 
covery only ; 

or for rc-cxecu- 
tion of a can- 
celled instru- 
ment. 


Of the Bill : 

Thus, when a hill is filed to obtain the benefit of an instru-^ 
ment upon which an action at law would lie, upon the ground 
that it is lost and that the defendant cannot therefore have 
any relief at law, the Court requires that the bill should be 
accompanied by an aifidavit of the loss of the instrument (c). 

So in suits for the discovery of deeds and writings, and for 
relief founded upon such instruments ; if the relief prayed be 
such as might be obtained at law, on the production of deeds 
or writings, the plaintiff must annex to his bill an affidavit 
that they are not in his custody or power, and that he 
knows not where they are, unless they are in the hands of the 
defendant : but a bill for a discovery merely, or which only 
prays the delivery of deeds or writings, or equitable relief 
grounded upon them, does not require such an affidavit (tf). It 
is decided, in King v. King(e)y to be also unnecessary in the 
case of a bill for discovery of an instrument which has been 
fraudulently cancelled by the defendant, and to have another 
deed executed; for in such a case, if the plaintiff had the can- 
celled instrument in his hands ho could make no use of it at 
law, and indeed the relief prayed is such as a Court of Equity 
only can give. The above decision is referred to by Lord 
Redesdalo, in his valuable treatise, as the authority for the 
position here laid down; but, in Roolham v. Dawson{f)y its 
authority appears to have been questioned, bnd a different deci- 
sion to have been come to. In that case the bill was filed for 
the discovei*y of the contents of a bond which had been given 
to the plaintiffs, as parisli officers, as an indemnification for the 
expense of a bastard child, and which was alleged in the bill to 
have been defaced and cancelled by tearing off the signature of 
the obligor, so that the bond was no longer of force. The bill 
also prayed an account and payment of what w^as^due on the 
bond, as well as the execution of a new one for the future 
indemnification of the trustees. To this bill the defendant 
demurred, “ ^r that the plaintiffs ought, according to the rules 
of the Court, to have made an affidavt of the bondHbeing 

(r) Ld. R. 43; Walmslcy v, P. Wms. .'>41; Anon. 3 Atk. 17; 
(’hild, 1 Ves. :UI ; Whitchurch «. Dormer v. Forlescue, 3 Atk. 132. 
Goliiin;v, 2 P. Wras. 541. (e) JNIos IU2. 

((/) Ld. R. 43; Anon. 1 Vcs. (/) 3 Ansi. 859. 

380; Wliilcluirrh r. Golding, 2 
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defaced and avoided, as stated in the bill,” and the demurrer 
was allowed. It is to be observed, that the Lord Chief 
Baron (Sir A. Macdonald), in his judgment, appears to have 
proceeded upon the ground that the plaintiffs had not confined 
themselves to seeking a discovery and re-execution of the 
bond, but had gone on to pray for payment of the sum already 
due ; though certainly that distinction does not appear to have 
been recognized by the other learned Baron (Thompson), who 
delivered his opinion upon the occasion. It is, however, sub- 
mitted that the reason given for the decision in King v. King, 
and recognized by Lord Redesdale, is quite satisfactory ; for 
as the ground for the interference of a Court of Equity in such 
a case is not the loss, but the cancellation of the instrument so 
as to render it impossible to use it at law, no relief will be 
granted by the Court until it is satisfied that the cancellation 
has taken place, by tlie production of the cancelled instrument : 
whereas, in the case of the loss of a document, the Court has 
in general no means of satisfying itself that the document has 
been lost but the assertion of the party himself, which it con- 
sequently requires should be made upon oath. 

Another case, in wdiich it is required that the bill should bo 
accompanied by an affidavit, is, where a bill is filed under the 
stat. 53 Geo. 3, c. 159, which was passed for the purpose of 
limiting the responsibility of shipowners in certain cases. By 
the first section of the Act, it is declared that no owner of any 
ship or vessel shall be liable to make good any loss or damage, 
occasioned without the fault or privity of such owner, 'ivhich 
may happen to any goods, wares, merchandise, &c., laden on 
• board any such ship or vessel; or which may happen to any 
other ship or vessel, or to any goods, wares, merchandise, tSzc., 
on board any other ship or vessel, further than the value of 
liis own ship or vessel; and the freight due, or to grow due for 
the voyage which may be in prosecution, or contracted for at 
the time of the happening of such loss or damage#/Vnd by the 
seventh section it is enacted, that if several persons shall suf- 
fer any loss or damage in or to their goods, &c., ships or other- 
wise, by any means for which the responsibility of the owners 
\6 limited by the Act, and the value of the ship or vessel and 
freight should not bo sufficient to make full coiiipensulion to 


In Suits to ob- 
tain the benefit 
of cancelled In- 
struments. 


In suits to limit 
the responsibi- 
lity of ship- 
uw tiers under 
53 (jco. 3, 
c. 159. 
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all such persons, it shall be lawful for the person liable to 
make such satisfaction for such damage, or for any one or 
more of them, on behalf of themselves and the other owners of 
such ship or vessel, to exhibit a bill in any Court of Equity 
having competent jurisdiction against all tlie persons who 
shall have brought any actions or suit, and all other persons 
who shall claim or be entitled to any recompense for any loss 
or damage happening by the same accident or act, to ascertain 
the amount or value of the ship or vessers appointments and 
freight, and for payment and distribution thereof rateably 
among the several persons claiming recompense, in proportion 
to the amount of their loss or damage, according to the rules 
of equity. And by the same section it is provided^ that the 
plaintiff or plaintiffs in such bill shall annex to such bill an 
affidavit that he, she, or they do not directly or indirectly col- 
lude with any of the defendants thereto, or with any other 
owner or owners of the same ship or vessel, or with any other 
person or persons, but that such bill is filed for the purposes 
only of justice, and to obtain the benefit of the provisions of 
the Act ; and that the several persons named as the defendants 
to the said bill are, as the person or persons making such affi- 
davit verily believes, all the jtersons claiming to be entitled to 
recompense for loss or damage sustained by the same accident, 
act, neglect or default, or on the same occasion ; and that 
all such defendants do claim such recompense, and to be en- 
titled to proportions of the value of suck ship or vessel, ap- 
jmrtehances and freight ; and that no other person claims to 
be entitled to any proportion thereof under the provisions of 
the Act : and that the amount of the value of such ship or ^ 
vessel, appurtenances and freight, does not exceed a sum to 
be specified in such affidavit ; and that the several claims made 
by the defendants to such bill do exceed the amount of the 
value of such ship or vessel, appurtenances and freight {g). 

The othei^pses, in which bills are required to be accompanied 
by an affidavit, may be mentioned here, although they do not 
come within the description of bills which are now the subject 

(^) Under this Act, the plaintifT, the ship, appurtenances and freigiit, 
on Hlinjr the bill, must obtain an into Court. Vide fiost. Interplead* 
order i'or pa}'inent of the value of iog Suits. 
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of discussion. These are bills for the purpose of examining 
witnesses, de bene esse, where, from circumstances, such as 
the age or infirmity of witnesses, or their intention of leaving 
the country, it is probable the plaintiflF ivould lose the be- 
nefit of their testimony ; in which case an affidavit of the cir- 
cumstances, by means of which the testimony may probably be 
lost, must be annexed to the bill (A) ; and bills of interpleader, 
which also, to avoid a demurrer, must be accompanied by an 
affidavit by the plaintiff that there is no collusion between him 
or any of the parties (t). 

It is to be observed that, in cases of this nature, advantage 
can only be taken of the omission of an affidavit, by demurrer ; 
and that where a plaintiff, instead of demurring on this ground 
in the first instance put in a plea to the whole bill, which was 
over-ruled, he was not allowed to demur ore tenus, on the 
ground that the necessary affidavit was not annexed (A). 


In Suits for the 
Examination of 
Witnesses de 
bene esse. 


In interpleading 
suits. 


In what manner 
the omission of 
the alHdavit 
may be taken 
advantage of. 


Sect. VII. 


Of Filing the Bill. 


After a bill has been drawn, or perused and signed by in what manner 
counsel, it must bo fairly engrossed on parchment, and carried 
to a clerk in court to be filed. The clerk in court first enters 
it in his cause -book, and then in the general bill-book of the 
office ; after which he marks it at the top, with the day of the 
month and year on which it was brought into the office, and 
subscribes his name at the bottom, on the left side : ho then 
delivers it to his six clerk to be tiled, or, if the six clerk be ab- 
sent, he puts it over his study-door, and the six clerk having 
entered it in his book, files it(/). 

In the Court of Exchequer the process of filing bills is In the Exche* 
nearly the same. They are filed of the term in igliich the pro- 
cess issues or is tested, and are signed at the head by one of 
the sworn clerks, who writes the term, the day on which it is 
filed, and the county thereon; and, after obtaining a from 


(h) Ld. R.. 121 ; Philips v. Ca- (k) Hook v. Dorman, 1 S. & S* 
rew. 1 P. Wms. 117. 227. 

(0 Ld. R. 40. (0 Hind. IH. 
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Of the Bill: 

the Ijord Chief Baron^ or one of the Barons, at the foot of the 
bill, for issuing^ the process (which is a matter of course), the bill 
is then entered in the bill-book, under the head of the county 
where either party dwell, or the property which is the subject 
of the bill appears to be situated (m). 

By the orders of the Court, commonly called Lord Claren- 
don’s orders, it is directed that all bills be dated the same day 
they are brought into the Six Clerk’s Office, and that no six 
clerk presume to antedate any bill ; and that no under-clerk 
presume to keep any bill by him, but with the first opportunity 
deliver the same to the six clerk, or his allowed deputy, to be 
accordingly filed (n). 

It is also ordered that no bill, answer, or other pleading 
shall be said to be of record, or to be of any effect in Court, 
until the same shall be filed with such of the six clerks with 
whom it ought to remain (o) ; and by a previous order, dated 
in 1646(p), it is ordered that no bills, answers, or other plead- 
ings shall be copied before they be duly filed 


Sect. VIII, 

0/ amending Bills, 

When a plaintiff has preferred his bill, and is advised that 
the same does not contain such matr-ial facts, or make all such 
persons parties as are necessary to enable the Court to do com- 
plete justice, he may alter it, by inserting new matter subsist- 
ing at the time of exhibiting his bill, of which he was not 
then apprised,. or w'hich ho did not think necessary to be 
stated, and may add such persons as shall be deemed necessary 
parties ; or in case the original hill shall be found to contain 
matter not relevant, or no longer necessary to plaintiff’s case, 
or parties which may be dispensed with, the same may be 
struck out ; and the original bill, thus added to or altered, is 
termed an amended bill {q). 


(»}) Fowl. Ex. Pr. 11.1. 
(«) Hcanics’ Orders, 1G8, 
(i>) Ibid. 


(p) ib. no. 

( 7 ) Hind, 21 . 
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But, althonprh it is the practice to call a bill thus altered an 
amended bill, the amendment is in fact esteemed but as a con- 
tinuation of the original bill, and as forming part of it ; for 
both the original an amended bill constitute but one record (r), 
so much so, that where an original bill is fully answered and 
amendments are afterwards made, to which the defendant does 
not answer, the whole record may be taken, pro confesso, 
generally («), and an order to take the bill pro confesso as to 
the amendments only will be irregrular (0* An amended bill 
must therefore, in all cases, be addressed to the same Lord 
Chancellor, Lord Keeper, or Lords rommissionei*s to whom the 
original bill was addressed, although a change has taken place 
in the custody of the Great Seal, between the times of filing 
the original bill and the amendment (?/). 

But, although the original and amended bill constitute but 
one record, and are so considered at the hearing, the defendant, 
in case he has answered the original bill, ought to answTi* the 
amendments only(a:). Where there is a bill, or cross bill, 
and the plaintiff in the original suit amends his bill before 
answer he will lose his priority of suit, and his right to 
have an answer before he is called upon to an«iwer tho cross 
bill. And it seems that, if such amendment be made 
after an order has been obtained for time to answer the 
cross bill till the answer to the original bill shall have 
come in, such order will in that case be discharged upon 
motion, without costs {y) ; and where a plaintiff, after amend- 
ing his bill, obtains an order for time to answer a cross bill till 
the answer to his original bill shall have come in, the order for 
time will be discharged for irregularity, with costs (z) 

Amendments to a bill are of two sorts, those which relate 
to parties, and those which affect the substance of the case : 
amendments relating to parties are cither by the addition or 
omission of them : the practice of the Court, with respect to 
amendments of this nature, has been before pointed out. 
There is also another class of amendments relating to parties, 

(r) \ eie ». Glynn, 2 Dick. 441. (a) Ibid. 

(^) Jopling r.Muait, 4 Ves.019. (v) Johnson v. Freer, 2 Cox, 

(/) Hncon w Gnffilli, ib n. 371. 

\n) II nd 22. (z) Ibid. 
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be taken by an- 
swer as well as 
by plea or de* 


which has been before alluded to; namely, the rhan^ng of the 
situation of the parties, by striking out the name of a co* 
plaintiff and making him a defendant. This, as we have seen, 
has been permitted in the case of an infant heir-at-law, who 
has been improperly made a plaintiff (a) ; and so, where it was 
found that the evidence of one of the plaintiffs was necessary 
to substantiate the title of the others, and the defendant re- 
fused to consent to his examination, a motion for leave to 
amend the- bill, by striking out his name as a plaintiff, and 
adding him as a defendant, was allowed upon the term of the 
plaintiffs paying the costs, and amending the defendant’s copy, 
and not requiring any further answer (A). 

With respect to those amendments which are made for the 
purpose of altering the case upon the record, as against the 
defendants already before the Court, it is not within the pro- 
vince of this work to point out the cases in which such amend- 
ments may become requisite, or to what extent they may be 
made. It is to be observed, however, that a plaintiff ought not 
to introduce facts by amendments, which have occurred since 
the filing of the original bill, because as the amendments are 
held to constitute part of the same record as tlie original bill, 
which can only relate to facts wliich have occurred at the timo 
when it was preferred, the introduction of matters of a posterior 
date would render the record incongruous. Matter, therefore, 
which has occurred since the original bill was filed, should be 
brought before the Court by supplemental bill, and not by 
amendment (c.) 

Upon this principle, where a plaintiff had, by amendment, 
introduced a fact which had occurred fiubsequently to the 


ttiurier. 


(а) Plunkett i>, Joice, 2 Scho. & 
Lef. 159, ante 09. 

(б) Moiteux V. Mackietli, 1 Ves. 
J. 142. As to the addition of' parlies 
by amendment, vide 390. As to the 
omission of parties by amendment. 
vide 398 

((f) Archbp. of York v. Stapleton, 
2 Atk. 136. As the Court will not 
permit matter which is proper for 
a supplemental bill, to be intro- 
duced by amendment to an original 


bill ; so it will not permit matter, 
which ought to be the subject of 
amendment, to be brought before 
the Court by supplemental bill. 
Colclough V. Kvans, 4 Sim. 76, 
vide etiam ; Kyon v. Steuart, 1 Cox, 
397 ; Milner v. Ld. Ifarewood, 17 
Ves. 144. 148 ; Dean and Chapter of 
Christchurch v. Simonds, 2 Mer. 
460 ; Knight v. Matthews, 1 Mad. 
567; Macneil v. Cahel, 2 Bligh, 
228. 
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filing of tho original bill, and the defendant, by his answer to 
the amended bill, stated this by way of objection to the new 
matter, and insisted upon the same advantage as if he had 
demurred or pleaded thereto; the Master of the Rolls (Sir 
J. Leach) refused to permit the plaintiff to read evidence at 
the hearing in support of the allegations introduced by the 
amendment ; and, upon the plaintiff's counsel admitting that 
without such evidence they could not sustain their case, he 
dismissed the bill with costs ; and his Honor's decision was 
confirmed by Lord Brougham, upon appeal (e). 

Cases, however, do sometimes occur where the introduction, 
by amendment, of matters which have occurred since the date 
of the original bill will be permitted by the Court; thus, 
where the plaintiff has an iiicohatc right at the time of 
preparing his original bill, and w'hich merely requires some 
formal act to render his title perfect ; and such formal act is 
not completed till afterwards, (as in tho instance of an executor 
filing a bill before probate, and afterwards obtaining probate) 
tho introduction of that fact by amendment will be per- 
mitted ; and, upon the «ame principle, where a plaintiff filed 
her bill as daughter and next of kin of an intestate without 
taking out administration, upon which a demurrer was put in 
and allowed, and afterwards, to remedy the defect, the plaintiff 
took out administration to her father, and, having obtained an 
order, amended her bill by stating the letters of administmtion ; 
w hereupon the defendant pleaded in bar, the fact that the taking 
out tho letters of administration was subsequent to the date 
of the bill, the Lord Chancellor (Lord Talbot) overruled the 
plea, obsoiwing that the mere right to have an account was in 
the plaintiff, as she was next of kin of her father, and it was 
sutlicient that she had now taken out letters of administration, 
which wdicn taken out, related to the time of the death of the 
intestate {/), 

It is to be observed, however, that where, after a bill has 
been put upon the file, any substantive facts occur w^hich are 
material to the Court’s taking cognizance of the case, or to 
giving the plaintiff title to relief at all, such matters can- 
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(e) Wray v. Hutchiason, 2 M. fie 
K. 


(/) Humplireys v, Humphreys, 3 
P. Wms. 348, 



512 


III what cases 
Ametidments 
may be made. * 

- ^ ^ 
as in the case of 
the enrolment 
of a removal of 
an annuity. 


Where facts are 
stated in de- 
fendant’s an- 
swer, which it is 
necessary to ex- 
plain. 


Of the Bill: 

not be introduced by amendment ; therefore where a bill was 
filed for an account of an annuity granted by a tenant for life 
which, amongst other securities, was further Secured by a war- 
rant of attorney to confess judgment, and the bill stated that 
the plaintiffs had caused a memorial of their securities to be 
enrolled according to the Act of' Parliament then in force {g ) ; 
but it appeared, at the hearing, that, though a memorial of the 
annuity-deed and of the bond had been enrolled, the warrant 
of attorney was not included in the memorial, Lord Thurlow, 
although he at first doubted whether he should not permit 
the parties to make a new enrolment of the securities, and, 
by amending the bill, bring the matter upon the record, 
ultimately said, that if the cause stood over for the purpose of 
enrolling the memorial, he did not see how it could be brought 
upon the record but by a supplemental bill (A).’ 

It sometimes happens that a defendant, in his answer to an 
original bill, states facts which have occurred since the bill 
was filed, and the Court have in such cases permitted such 
facts to be Incorporated into the bill by amendment. This 
point was much discussed in Knight v. Matthews (z), where 
the original bill stated, that an action had been commenced 
against the plaintiff, and the defendant by his answer referred 
to the trial of the action which had taken place between the 
time of filing the bill and the putting in of the answer ; where- 
upon the plaintiff amended his bill, and stated the trial and its 
result* To this bill, so amended, a demurrer and a plea were 


(g) 17 Geo. 3, c. 26, repealed by 
33 Geo. 3, c. 141, and other provi- 
sions substituted in lieu thereof. 

(//) Davidson v. Foley, 3 Bro.C. 
C. 598. It is to be noticed, that 
in the above case Lord 'I hurlow ul- 
timately dismissed the bill ; from 
which it may be inferred that his 
lordship’s opinion was, that as the 
plaintiff’s title was defective at the 
time when the original bill was filed, 
the defect could not be remedied by 
a supplemental bill ; and this ap- 
pears to have been the opinion of 
Lord Brougham, in Pritchard v. 
Draper, 1 U. &M.191, in which 
a bill was instituted by a solicitor 
for payment of costs due to him 


from a client, and it appeared upon 
the answer, that he had not deliver- 
ed a signed bill conformably to tlie 
Act ; whereupon the plaintiff deli- 
vered a bill, duly signed, and put 
that fact in issue by supplemental 
bill. Lord Brougham, upon the 
cause coming before him, expressed 
himself of opinion that the defect 
in the title of the plaintiff, as it 
stood at the institution of the suit, 
was not cured, although, as the ob- 
jection was not urged at the original 
hearing, he thought it could not be 
taken on further directions. Vida 
post, ** Supplemental Suits.’* 

(Z) 1 Mad. 566. 
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put in, and the Vicc<Ckancc]lor, Sir T. Plainer, overruled 
them both, and in so doings observed, that in the interval be* 
tween the filing of the bill and the ^answer, many circum- 
stances may have occurred ; and the defendant, when he puts 
in his answer must state the facts as they then are, and that 
if circumstances are introduced in the answer which have 
occurred subsequent to the filing of the bill, the plaintiff 
must be allowed to make amendments, so as to show that such 
new circumstances are not of the colour he represents them, 
and to obtain a complete answer as to such circumstances.” 

Where the answer of a defendant states facts which are 
material to the plaintiff s case, but which have not been stated 
in the bill, it is not necessary that the plaintiff, in order to 
avail himself of them at the hearing, should introduce such 
facts into his bill by amendment, (although perhaps the most 
convenient course would be to do so) as the replication to the 
answer puts all the facts stated in it completely in issue be- 
tween the parties, and the plaintiff may, after such replication, 
examine witnesses as to such facts as well as the defendant (Q. 
Where, however, it is important to the plaintiff that a faq^ dis- 
closed in the answer should bo further inquired into, or avoided 
by some further statement, the practice is often resorted to of 
introducing such fact from the answer of the defendant into 
the bill ; and where a plaintiff, not being satisfied with the 
answer, amended his bill, stating, by jyay of pretence, a quo- 
tation from the answer and, negativing it, insisted that the 
facts would appear differently if the defendant would look into 
his accounts — the Vice-Chancellor (Sir T. Plumer) held, that 
the matter so introduced was not impertinent (m). 

Great latitude is allowed to a plaintiff in making amend- 
ment, and the Court has even gone to the extent of permit- 
ting a bill to be converted into an information {n ) ; it has also 
been held, where a plaintiff filed a bill, stating an agreement, 
and the defendant by his answer admitted that there was an 
agreement, but different from that stated by the plaintiff, that 
the plaintiff might amend his bill, abandoning his first agree- 

(l) Attwood V. — — 1 Russ. 355. (n) President of St. Mary Magda« 

(m) Seeley v. Boehm, 2 Mad. len v, Sibthorp, 1 Russ. 154. 

176., 
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In what cases ment, and praying for a decree according ta that admitted by 
m^u'made. defendant (o). In that case, however, the amendment was 

^ — ' permitted because the bill in its original form might have been 

prepared under a mistake or misconception of counsel, and the 
plaintiff, having afterwards discovered the error, was allowed 
but not so as to by the Court to abandon his original case, and insist upon the 
alleged by the defendant ; but the Court will not carry its 
liberality further, and permit a plaintiff to amend his bill, so 
that he may continue to insist upon the agreement originally 
stated, and if he fails in that, to get the benefit of the one 
admitted by the defendant. Upon this principle '—where the 
original bill prayed the specific performance of an agreement, 
and the defendant denied the agreement as stated in the bill, 
but admitted a different one, whereupon the plaintiff amended 
his bill, continuing to insist on the original agreement, and 
praying in the alternative, if not entitled to that, to have the 
execution of the admitted agreement. — Lord Rcdesdale dis- 
missed the bill with costs, but without prejudice to any bill 
the plaintiff might bo advised to file to obtain a performance 
of tho admitted agreement (j?). 

Whether a bill The question, whether the Court will or will not permit 
be converted*^^^ a bill, filed for the more purpose of discovery, to be converted 
into a bill for into one for relief, by the addition of a prayer for relief, does 

relief. not seem to be settled. It appears, from a note by the noble 

and learned author of the treatise on Pleading (</), that it was, 
formerly, a frequent practice for the plaintiff, in cases in which 
it was doubtful, whether he was entitled to relief in equity or 
at law, to frame his bill, in the first instance, for a discovery 
only, (so as to avoid a demurrer for want of equity, which, if 
allow^ed, would also have precluded his title to the discovery,) 
and having obtained the discovery to try, by amending his bill, 
the question whether he was entitled to the relief. This 
practice, however, appears to have been long discontinued : 
and in Butterworth v. Bailey (r), in which a motion was made 
before Lord Eldon for leave to amend a bill of discovery, by 


(o) Per Lord Redesdale. Lind- 
say V, Lynch, S Sch. & Lef. 9. 

' ) llndsay v. Lynch, 2 Sch. & 
1 ; vid§ Woollam v. 




Heam, 7 f es. 222, and Deniston v. 
little, 2 Sch. & Lef. 11, n. a. 

({) Ld. R. IdO, n. (:). 

(*•) 15 Ves 35a. 
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ftdding a prayer for relief, his Lordship said, that he had no ^hai cases 

recollection of any such amendment having been permitted, Amendmente 

^ insiv bo mode 

and directed the case to stand over, In order that precedents - ^ 

might be searched for: no such precedents however were 
found, and his Lordship refused the motion with costs. 

It is remarkable that, notwithstanding the circumstances 
mentioned in the last case, as to precedents having been 
searched for, and not found, two cases are to be found in 
the books in which the practice of amending bills of discovery, 
by converting them into relief, has been resorted to. The 
first, Hildyard v. Cressy (s), and the other Crow v. Tyrell (t). 

With respect to the first, however, no question turned upon the 
propriety of the amendment, and the defendant had, in fact, 
answered the bill, after it was amended, so that it was not open 
to him to object to the amendment upon that ground; and 
with respect to the other ciise, it seems that although the 
form of the bill was effectually one for discovery merely, the 
intention of the plaintiff was to procure relief, and that he 
had made a case for it. It is to bo observed also, that the 
order in that case was made more in the way of a* com- 
promise than as a decision, both parties having made mis- 
takes, (the plaintiff in his bill and the defendant in his plea,) 
cross motions had therefore been made to rectify their mutual 
errors. 

It should be mentioned that the decision of Lord Eldon, in Semhle that it 
Butterworth v. Bailey , was acted upon by the Court of Ex- 
chequer in Jackson v. Strong (u), but that in a subsequent 
case before Lord Lyndhurst, Lousada v. Templer{x)y his 
Lordship made an order that the plaintiff should be at liberty 
to amend his bill within fourteen days, by adding a prayer for 
relief and proper parties, or otherwise as he should be advised, 

&c. It is to be observed, however, that the order was not 
made upon a motion for that specific purpose, but upon a motion 
for a commission to examine witnesses in aid of an action at 
law, on which occasion the Lord Chancellor, after expressing 
considerable doubts whether the facts mentioned in the bill 
would constitute a defence to the action at law, said, he was 

(u) 1 M*Lel. 245. 

(i) 2 lluss. 565. 


(s) a Atk. aoa. 
(J) 2 Mad. 397. 
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inclined to think that whatever benefit the plaintiffs were 
entitled to derive, from the transactions referred to, in their 
resistance to the demand made at law, they might have it 
more effectually and safely by a bill for relief than by a bill 
for discovery and commission only ; and for that reason made 
the order. It is also to be noticed, that no objection appears 
to have been made on the part of the defendants to the course 
of proceeding thus pointed out by his Lordship, nor were the 
decisions either of Lord Eldon or of the Court of Exchequer, 
above noticed, then alluded to. 

On a subsequent occasion, however, in the same case, 
the dicta of Lord Eldon in Dutterwortli v. Bailey ^ were 
brought forward in support of a motion made by the defendant 
to have the answer to the original bill taken off the file, upon 
which motion an order was made that, the defendant should be 
at liberty to put in an answer to the original and amended bill, 
as if no answer had been filed to the bill of discoveiy ; and that 
the plaintiffs should bo at liberty to take exceptions to the 
answer to the original and amended bill, as they should be 
advised. The plaintiffs were also ordered to pay the costs of 
the suit up to that time, including the costs of the appli- 
cation (y). 

Upon the whole, therefore, the result of this course of pro- 
ceeding appears to have placed the plaintiff in a situation very 
little (if at all) better than he would have been in had he dis- 
missed his original bill for a discovery, and filed a new one for 
relief; so that it may fairly be questioned whether (he decision 
of Lord Eldon, in Butterworth v. Bailey, and of the Court of 
Exchequer, in Jackson v. Strong, are at all weakened by the 
course adopted by Lord Lyndhurst in the case last quoted. At 
all events, it is established that whatever the course adopted 
by the Court may be, with respect to allowing bills of dis- 
covery to be converted into bills for relief, such course will 
not prejudice the right of the defendants to their costs of the 
discovery, and to put in a new answer, adapted to the new 
form given to the proceeding. 

In a recent case where a defendant filed a cross-bill for the 
purpose of getting a discovery only from the plaintiff in tho 
(y) lb. 666. 
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original suit, but did not put in any answer to it before the 
hearing- of tlie original cause, in consequence of which the 
discovery became useless, whereupon the plaintiff in the 
cross-bill amended it by converting it into a bill for relief ; 
the Vice-Chancellor, upon a motion being made to expunge 
the amendment, with costs, thouglit that, under the special cir- 
cumstances, the plaintiff in the cross-bill might be allowed to 
convert the prayer for discovery into one for relief, l)ecause a 
cross-bill is to be treated with greater indulgence than an 
original bill ; he tliercfore refused the motion to expunge, but 
ordered that part of it, which related to costs, to stand over 
till the hearing of the cause (z). 

It has been determined by Lord Eldon, that, as a bill for 
discovery cannot be amended by converting it into a bill for 
relief, so neither can a bill for relief be converted into a bill for 
a discovery by striking out tlie prayer. Thus, in Earl Choi- 
mondclcy v. Clinton {a)^ where the defendants, having an- 
swered the bill, obtained an order for the plaintiff to elect 
whether he would proceed at law or in equity ; whereupon the 
plaintiff elected to proceed at law, and moved to dismiss his 
bill as far as it sought relief, and to amend the record by 
striking out the prayer for relief, the motion was refused, the 
Lord Chancellor being of opinion that the hotter course for the 
plaintiff would be to dismiss liis bill and file another for disco- 
very only, which was done (A). 

It is to be observed here, that if a plaintiff takes advantage 
of an order to amend, so as entirely to change his case and to 
make the bill a perfectly new one, he will be ordered, upon 
motion, to place the defendant in the same position, with re- 
gard to costs, that he would have been in had the plaintiff, in- 
stead of amending, dismissed his original bill with costs and 
filed a new one. Thus, where a plaintiff originally filed his 
bill against tho defendant as his bailiff or agent, in respect 

(») Severn r. Fletcher, 5 Sim. 467. ence to the registrar’s book, it ap- 

(а) 2 V. ifcB. 113. pcared that the order for striking out 

(б) 2 Mer. 71. In the above the prayer was made by consent, 

case, (juridi v. Donovan, 2 Atk. and that an answer was put in by 

166, was cited in argument in sup- the defendant after the order was 

port of the motion, but upon refer- made, 2 V. & B, 111, n. a. 
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of certain farms, praying an account against him upon that 
footing, and afterwards, upon an issue being directed to try 
whether he was or was not a mortgagee of such farms, and 
the jury finding that he was, the plaintiff amended his bill 
by stating the mortgage, and converting his former prayer for 
relief into a prayer for a foreclosure ; upon the defendant’s 
making a motion, one of the objects of which was, that the 
amended bill might be taken off the file, and that it might 
be referred to the master to tax the defendant’s costs, and tJiat 
the amended bill might be taken off the file, Lord Eldon held 
that, the defendant was entitled to all the costs sustained by 
him beyond what he would have been put to if the bill had 
been originally a bill for a foreclosure, and made an order ac- 
cordingly, although he did not go the length of ordering the 
amended bill to be taken off the file(c). And so, where 
a plaintiff by his original bill sought to set aside a deed, but 
after the answer was filed amended the bill by making quite 
a different case and praying to establish the deed, the Court, 
upon motion, ordered him to pay to the defendant the costs 
of the original bill, and of so much of the answer as related to 
certain accounts which had been set out, in compliance with 
the requisition in the original bill, together with the costs of 
the motion (d). 

Upon the same principle, where a plaintiff takes advantage 
of an order to amend to strike out a portion of his bill, though 
he does not alter the nature of it, yet, if expenses have 
been occasioned to the defendant by the part which has been 
struck out, which, in consequence of its having been so struck 
out, could not be awarded to him at the hearing, the Court will, 
upon motion, order such costs to be taxed and paid to the 
defendant. Thus, where a plaintiff filed a bill which was of 
great length and prayed relief in a variety of matters, to which 
the defendants put in answers, which were also of great length, 
after which the plaintiff, by virtue of a common order to 
amend, amended his bill and filed a new engrossment, which 
was very short and confined to one only of the objects of relief 


(f) Smilli i’. Smith, Cooper, Ml. (rf) Mavor v. Dry, 2 S. & S. 113, 
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prayed by the original bill, upon the defendants, moving that 
the order to amend might be dischai^ed, and the bill dismissed 
with costs, or that the plaintiff might pay to them the costs of 
putting in their answer to so much of the original bill as did not 
relate to the relief prayed by the amended bill, the Lord Keeper 
Henley directed that the order for amending the bill should stand, 
but ordered that the plaintiff should pay to the defendants the 
further sum of five pounds beyond the sum of twenty shillings 
mentioned in the order (c). And where a cause, at the hearing, 
was ordered to stand over, with liberty to the plaintiff to amend 
by adding parties, and the plaintiff took advantage of that 
order to strike out several charges which had necessarily led 
the defendant into the examination of witnesses, and to add 
others, the Court, upon motion, ordered that part of the amend- 
ment to be discharged and the plaintiff's bill to be restored 
to what it was before, in order tliat, at the hearing, the costs 
of those parts of the bill which had been abandoned by tho 
plaintiff might be awarded to the defendant(/). 

It may be observed hero, that any amendment of a bill, 
however trivial and unimportant, authorises a defendant, 
though not required to answer, to put in an answer, making 
entirely a new defence and contradicting his former answer. 
This w^as held by Sir L, Shadw^ell, V. C., in Bolton v. Bol- 
ton^g), who on this ground refused, with costs, a motion to 
take an answer to an amended bill oft’ the file, (which 
answer was filed nearly three years after the bill had been 
amended, and eight years after the original answer,) which con- 
tradicted the original ansAver, and introduced no less than four 
new issues or defences. 


No alteration can be made in any pleading or other matter, 
after it has been filed, and by that means become a record of 
the Court, without the sanction of a previous order. Orders 
for leave to amend bills are usually granted on the application 

(e) Dent v. Wardel, 1 Dick. 339. (g) 29 June 1831. MSS. ex r«- 

(/ ) Dullock V. Perkins, 1 Dick, ^atione, Beames. 

110 . 
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By Order made 
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—Where 

there appeal's to 
be a defect of 
parties. 


Or where mat- 
ter has not been 
put in issue 
with sufficient 
certainty. 


Of the Bill r 

of the plaintiff, which may be had, subject to the rules and 
regulations hereafter pointed out, at any period of the cause 
previously to the hearing. Sometimes the Court, at the hear- 
ing, will order a cause to stand over, with liberty to the 
plaintiff to perfect his case by amendment, upon his paying 
the costs of the day. 

Thus, as we have seen, that at the hearing, if the record 
appears to be defective for want of proper parties, the Court 
will allow the cause to stand over, for the plaintiff to amend 
his bill by adding parties (A), or, where the parties are too 
numerous to be ‘brought before the Court, to .alter the form 
of the bill, by making it a bill by the plaintiffs on behalf of 
themselves and others (t). This practice is not confined to 
amendment, by adding parties, we liave seen that it will be 
extended to permit the plaintiff to show why he cannot bring 
the necessary parties before the Court, &c. {k) 

So also, where a matter has not been put in issue, with suf- 
ficient precision, the Court has, upon hearing the case, given 
the plaintiff liberty to amend the bill, for the purpose of 


(h) Ante, p. 389. 

0) Ante, p. 336, 337. 
ik) Milligan v. Mitchell, ante, 
p. 388, under the abbvementioned 
order the plaintiffs amended their 
bill by adding several co-plaintiff^, 
and entitling it as a bill ** on behalf 
of themselves and all other persons 
(except the defendants) who arc en- 
titled to bo pew-bolders or scat-hold- 
ers in the church or chapel after- 
mentioned, ficc.,” and introducing 
new statements and charges with re- 
spect to such plaintiffs ; and l.ord 
Cottenham, at the hearing, held, 
that the amendment was most irre- 
gular, and directed the cause to stand 
over, with liberty to both parties to 
make such application as they might 
be advised. The case subsequently 
came on upon cross motions, one on 
rlie part of the defendants to take 
the amended bill and subsequent 
proceedings off tiic hlc, and the 
other on the part of the plaintiffs for 
leave to amend again, when his 


J.ordship ordered that the amended 
bill should be taken off the file and 
all subsequent proceedings set aside, 
the defendants having tiieir costs 
thereof and of the present motion, 
without prejudice .to the right of the 
ddintiifs to avail themselves of the 
iberty given them by the original 
order to amend, S. C., 1 Myine & 
Craig, 433. In consequence of this 
order the amended bill was taken off 
the file, and the plaintiffs again 
amended the original bill by making 
it a bill on behalf of themselves and 
of all persons entitled to be pew- 
owners, &c., and by charging that 
the pew-owners are so numerous 
(being above 100 in number) that it 
was impossible to make them all 
parties to the suit; upon a motion 
to take the second amended bill 
off the file, on the ground that the 
amendments were not sanctioned by 
the order, the Lord ("hanccllor re- 
fused the mution with costs, 8. C., 
MSS. Aug. 1830. 
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Of amending Bills. 


making the necessaiy alteration (/)• And S0| as we have seen, 
the Court will sometimes at the hearing permit the prayer of 
the bill to be amended, so as to make it more consistent with 
the case made by the plaintiff than the one he has already 
introduced.* And where a plaintiff had amended his bill, and 
by accident had omitted to insert in the amended bill the 
prayer for relief, although it was in the original bill, the Court 
has put off the cause in order that the plaintiff might have an 
opportunity to re-amend his bill by inserting it (w). 

Wherever improper submissions have been made in a bill 
on behalf of infants, the Court will, at the hearing, order 
that the bill shall be amended by striking out the submis- 
sion (w). Upon the same principle, where an infant heir- 
at-law had been made a co-plaintiff, Lord Redesdale ordered 
the cause to stand over, with liberty to the plaintiff to amend 
his bill, by making the heir-at-law a defendant (o) ; and 
where a matter has not been put, by the bill, properly in 
issue, to the prejudice of the • defendant, the Court has 
generally ordered the bill to bo amended (p). The Court has 
even gone to the extent of allowing the plaintiffs, at the hear- 
ing of an appeal, to amend tlieir bill, by converting it from 
a bill into an information and bill {q). 

It frecpicntly happens that, upon the argument of a demurrer, 
the Court, where the ground for demurring can be removed by 
answer, has, in order to avoid putting tlie plaintiff to the 
expense of filing a new bill, instead of deciding upon the 
demurrer, given the plaintiff liberty to amend his bill on pay- 
ment of the costs incurred by the defendant ; because, after 
a domurrer allow’od to the whole bill, the bill is so completely 
out of Court that no amendment can take place (r). A de- 
murrer for want of parties, how^ever, if allowed, is not con- 
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(/) Lord Red. 203, cites 2 Bro. 
C. 194, sed vide Filkin i>. Hill, 
1 Bro. W C. (Kd. Tomlinc) 649; 
ride ante Prayer. 

(m) Iliuding v. Cox, 3 Atk. 683. 
(u) Serle v. St. Eloy, 2 P. Wm. 
.S 80 ; 

(o) Plimket V. Joke, 2 Scho. & 
Lef. 169; ante 00, 


(p) T.ordned.261. 

(q) President of St. IMary Magda- 
len V. Sibthorp, 1 Russ. 154. 

(r) J!.ord Coningsby r. .Tekyll, 2 
P. Whus. 300, S. C. 2 Ex. Ca. Ab. 
50 ; Smith v. B.inus, Dick. 07, vide 
eliitm Mason v Lake, 2 Bro. P. C. 
495. 497 ; r»rcssoden v. Decreets, 2 
Cha. Ca. 190. ante 380-3RG; vide 
Lloyd V. Loaring, 0 Ves. 773. 
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By Order made sidered as precluding amendment for the purpose of brin^nir 
» — .y ° the necessary parties before the Court; and the Court, m 
general, annexes to the order allowing the demurrer a direc- 
tion that the plaintiff shall be at liberty to amend his bill by 
adding parties thereto, provided they so amend within the 
usual period. 

Costs of amend- ^ observed, that if after a general demurrer has 

mentuponde- been overruled, the defendant demurs ore tenuSy for want of 
S particI*^ parties, and his demurrer is allowed, he will be allowed to amend 
by adding parties, without paying the costs of the demurrer ; 
but if after the allowing of the demurrer ore tenus he takes 
permission to amend more extensively than by adding parties, 
ho can only be allowed to do so on payment to the defendant 
of the costs of the demurrer (s). 

sometimes be made upon the argument 
of a plea (0, though in general as tlie allowance of a pica 
does not, like a demurrer, necessarily put the bill out of 
Court (w), the plaintiff may, .according to the common course 
of the Court, obtain leave to amend his bill after the plea has 
been argued and allowed (a?). 

r|ion hearing Sometimes the Court has even, upon tlio hearing of an inter- 
*Vpp'lSon7 •‘•‘'“‘"'■y application, allowed the plaintiff to amend his bill, so 

V ' as to afford him a ground for making such application. Thus, 

where a motion was made on the part of a plaintiff for a de- 
fendant to produce a deed, before an examiner, the possession 
of which by the defendant W'as not admitted by the answer, 
in consequence of no allegation having been inserted in tlie 
bill that it was in his possession, tho Vice-Chancellor (Sir J. 
Leach), and afterwards the Lord Chancellor, upon application, 
gave the plaintiff leave, though the cause was at issue, to 
amend the bill for the purpose of obtaining that admission (y). 
But although the Court will sometimes, at the hearing, allow 
the case to stand over, with liberty for the plaintiff to amend 
his bill, the plaintiff ought to bo careful beforo the cause comes 
on to have the record in a proper state, to enable the Court to 

( 5 ) Newton t». Earl of Egxnont, (j) Lord Red. 227 ; this however 
4 Sim. 674. is not matter of course, vide Post, 

(0 Lord Red. 227. (y) Barnett v. Noble, 1 Jac. & 

(w) Vere i\ Glynn, 2 Dick. 441. W. 227. 
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make a complete decree upon the point; for, as we have seen, 
the plaintiff himself cannot, when the cause conies on hearing, 
(unless under particular circumstances, or with the consent of 
the defendant) obtain leave to amend his bill, even upon the 
usual terms of paying the costs of the day; and if a decree 
were to be obtained upon the pleadings, which are defective 
in a material point, it would afterwards be liable to be set aside 
for error. 

If after the bill has been filed, and before the defendants 
have appeared, the plaintiff discovers that he has made any 
error or omission in his bill, he may, as a matter of course, 
obtain permission to amend it, without payment of any 
costs; and if the defendants have appeared, and taken an 
office copy of the bill, he may in like manner have an order to 
amend, without costs, upon his undertaking to amend their 
office copies (2), unless the amendments are of such a nature 
as to require new copies ; in which case he must pay the sum 
of twenty shillings to each defendant or set of defendants 
wlio have taken office copies for the costs of such amond* 
ments. 

In general an amendment before answer puts an end to all 
process of contempt which may have been issued for want of 
an answer (a) ; and the Court will not allow an amendment to 
he made W'itliout prejudice to the process, even tliough the 
plaintiff undertakes not to require any further answer to the 
amendments. 

It seems, however, that if a specific amendment were to be 
proposed, and it should appear evident that the case, so far as 
relates to the original defendants, would not be varied by it, 
an order to make such amendments would bo granted without 
prejudice to the process; but this must be shown distinctly, 
otlicrwise the Court will not interfere {b). 

By Sir Edward Sugden’s Act “ for Altering and Amending 
the Law with regard to Commitments by Courts of Equity” (c), 
it is provided, that, where a defendant has been brought to the 

(s) 1 liar. CO. YaI 1803. (6) Ibid. 

[u) Symonds v. Duchess of Cuin- 

beiland, 2 Cox, 111. (<*) 1 W, I, c, 30, b. 15, rule 10. 
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0/ the BUi: 


After Pica or 
Demurrer. 


After Plea or 
Dcniurrer. 

Pufuru it is set 
down. 


After Plea or 
Demurrer set 
down. 


bar of the Court for his contempt in not answering, or refuses 
or neglects to answ^cr, (not being idiot, lunatic, or of unsound 
mind) tlie Court may, upon motion or petition, of which due 
notice sliall be given personally to the defendant, authorize the 
plaintiff to amend his bill, without such amendment operating 
as a discharge of the contempt, or rendering it necessary to 
proceed with the process of contempt de rtovo ; but after such 
amendment the plaintiff may proceed to take the amended bill 
pro confesso in the same manner as if it had not been amended : 
Provided nevertheless, that if the defendant shall be desirous to 
answer such amended bill, the Court shall allow him such 
time as shall seem just for that purpose ; but if he shall not, 
within the time allow'ed, put in a sufficient answer to the 
amended bill, the process for taking the bill pro confesso may 
bo resumed and carried on {d). 

Where the defendant has put in a demurrer or a plea, the 
plaintiff may if he please obtain leave to amend his bill ; and 
W'hero no order lias been obtained to set the plea or demurrer 
down for argument, such leave is given, as a matter of course, 
on condition only of the plaintiff’s paying to the defendant 
twenty shillings costs (c); but after the order for setting it 
down for argument tlie Court requires that it sliould be upon 
payment of five pounds for the costs of the plea or demurrer, 
in addition to the twenty shillings costs for the amend- 
ment /). 

It has been held, that an order to amend, upon putting in 
a plea or demurrer, on payment of tw^enty shillings costs, ought 
to state that the plea or demurrer has not been set down (//.) 
And w’hero, after a plea had been set down, the plaintiff' 
obtained tbc ordinary order to amend upon payment of twenty 
shillings costs only, upon the pica coming on in the paper 
for argument, Lord Thiirlow was of opinion that the order so 
obtained did not strike the plea out of the paper ; and tliat the 
defendant was at liberty to go on and argue the plea, and get 


(rf) By the 4 & 5 \V. 4, c. 16. 
rule 7. this provision has bocn ex- 
tended to the Court of Chancery in 
Ireland. 

(e) 1 Har. 61 -y Parker v. Aloch, 


1 Y. & J. 191. 

(/) 1 Har. 61, 1808. 

Jennings v. Pcarcc, 1 Yes. J- 

448 . 
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Ins costs ; and upon this ground, the plaintiff not appearing, 
his Lordship allowed the plea, with costs (/i). 

Where after a plea set down the plaintiff obtained an order 
to amend his bill, on payment of twenty shillings costs, the 
Court, upon motion, refused to discharge the order for irregu- 
larity, but directed that it should stand, upon the plaintiff's 
paying to the defendant twenty shillings costs for the amend- 
ment, and five pounds for setting down the plea (t)* And so 
where a plea had been set down for argument, and when 
it came on to be heard, the plaintiff declined arguing it, but 
applied for leave to amend his bill, the plea was allowed, on 
payment of five pounds costs, and leave given to amend upon 
tlio usual terms (k). 

It has been ])efore stated, upon the authority of the Treatise 
on Pleadings (/), that liberty to amend a bill, after allowance 
of a plea, may be obtained according to the common practice 
of the Court ; but it must not be understood from this that the 
gmnting of such liberty to amend is by any means a matter of 
course, even where the plea covers only part of the bill. 
This was decided in Taylor v, Shau){m\ where a motion 
to amend after plea allowed was made, as of course, but 
the registrar having refused to drsiur up the order, the plain- 
tiff moved, upon a general notice (supported by an affidavit, 
stating that the settled account was erroneous, and gene- 
rally that he could introduce divers charges whereby he 
could falsify and displace the alleged stated account) 
but Sir J. Leach, V. C., required that the plaintiff should 
serve a new notice of motion, in which he should state the 
particulars of the amendments he proposed to introduce into 
the bill (?i) ; and upon that being done, his Honour dismissed 
the motion, with costs, because the proposed amendments went 
no further than, either to show that, in fact, the plea was not 
true, or that if it were true the plaintiff ought to be permitted 
to surcharge and falsify it ; and his Honour was of opinion 

(/i) Jennings v. Pearce, 1 Ves. J. (1) Ante, 522. Ld Red. 227. 

448. (m) 2 S. & S. 12. 

(t) Vernon v. Cue, 1 Dick, 358. (n) Ibid. 

(k) Lopes V. De Tastet, 8 Mad .183. 
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Of the Bill: 

that if the plaintiff meant to disprove the plea he must go to 
issue upon it ; and it would be useless to permit him to intro- 
duce new matter to that effect in his bill> because the plea 
protected the defendant from answering it; and if the plaintiff 
meant to make a new case, which would avoid the effect of 
the plea, and be consistent with it, he ought to have moved 
for leave to amend before the argument of the plea, and it was 
then too late to do so. 

It may be observed in this place, that where a plea for want 
of parties was put in to a bill of discovery, which had been 
filed in aid of an ejectment at law, on the ground that the 
trustees in whom the legal estate was vested were not co- 
plaintiffs with the cestui que trusts, and upon argument a case 
was sent for the opinion of a. court of law, but the parties not 
being able to agree upon the case, the bill was amended by 
adding the trustees as co-plaintiffs, Lord Eldon discharged the 
order to amend for irregularity, as having been obtained while 
the judgment on the plea was pending (o). Afterwards, however, 
upon the plaintiffs moving that the Vice-Chancellor's order 
directing the caso to be stated might be discharged, and that 
the plaintiff might be at liberty to amend this bill by the in- 
troduction of facts to show that the legal estate was in the trus- 
tees, and that there was a count in the declaration in ejectment 
on the demise of such trustees, the Lord Chancellor made 
such an order, but upon condition of the plaintiffs consenting to 
the plea being allowed (p). 

It seems that, where a pica has been replied to, the plaintiff 
may in some cases have leave to withdraw his replication and 
amend, but that suqh leave is not a matter of course, and 
can only be obtained on a special motion (q ) ; and therefore 
where an order to withdraw replication to a plea, and amend, 
w'as obtained as a motion of course, it was discharged for 
irregularity, and the amended bill taken off the file (r). 

It is to be observed that if a plaintiff who has obtained 
an injunction for want of an answer amends his bill, before 

(d) Ld. Cholmondely v. ClintoD, 2 ( 9 ) Carlcton v. L’Estrange, 1 Tur- 

Mer. 71. tter&R. 23. 

(}>) Ibid 74. (r) Ibid. 
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an opportunity has been afforded of discussing tne pro- 
priety of the injunction upon the merits of the case, he will 
lose the benefit of the injunction. Upon this point great 
difference of opinion appears, formerly, to have been enter- 
tained (5); but it is now well understood that an injunction 
drops of course, upon the plaintiffs amending the bill(^). 

Sometimes, however, the Court will, upon special applica- 
tion before the merits have been discussed, give the plaintiff 
liberty to amend his bill, without prejudice to the injunction. 
Thus, in Vesey v. Wilks(v)y where after a special injunction 
had been granted upon affidavit, before answer, against one 
of two defendants, ^who afterwards put in their answers, an 
application w'as made by the plaintiff for leave to amend 
his bill without prejudice to the injunction, and granted. 
But it is to be observed that the proposed amendments were 
stated in the affidavit, w'liich also stated that the facts which 
rendered the amendment necessary were detailed in^ the 
answer of the defendant, against whom the injunction had 
not been granted, and were a surprise upon the plaintiff, and 
had not been contemplated or foreseen by him when he gave 
instructions for tlic original bill. The affidavit further stated 
that ho required no further answer from the defendant against 
whom the injunction had been awarded, and that the amend- 
ments proposed had no relation whatever to the merits of 
the case upon which the injunction had been granted. 

The Court has also gone to the extent, under particular 
circumstances, of permitting a re-amendment of the bill, 
without prejudice to the injunction, in cases where the merits 
of the case have not been brought under the consideration of 
the Court. In such cases, however, the Court requires it to 
be clearly shown by affidavit that the plaintiff had no know- 
ledge of the facts proposed to be stated in the amendment, 
so as to have been able to bring them sooner upon the record. 

The doctrine upon which the practice of requiring an affidavit 

(s) Vide Mason v. Murray, 2 (t) Bliss v. Boscawen, 2 V. & B. 

Dick. 536 ; Lord Delvin v. Smith, 102. 

Moseley, 204, and Eden on Injunc- 3 Mad. 47.5. 

tioDs, 120. 
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Of the Bill: 

in cases of this nature is thus stated in a recent case by Lord 
Eldon (u) ; “ The principle of requiring the case for the injunc - 
tion to be put upon the record immediately is, that the party, 
the prosecution of whose demand at law is to be delayed by the 
injunction, shall be delayed as short a time as can be con- 
sistent with justice ; but that principle is not contraverted 
where a plaintiff is not informed that an equity exists, which 
would entitle him to relief ; no blame can attach upon him 
for not putting it upon the record until he knows it ; but as 
soon as he knows it he must put it on the record. In the 
case cited (x), 1 think the information was obtained not from 
the record, but aliunde : it is not material for this purpose 
how the plaintiff procures the information, even though un- 
duly obtained ; but if he gets it from the answer,* the Court 
must know, from the bill anJ answer, that ho cannot have as 
much benefit as if he bad asked farther questions. In that 
case, therefore, the Court required to know what were the 
proposed amendments; whether they were material, and if 
material, to have ascertained by clear and positive affidavit 
that they related to facts of which the plaintiff had not a 
knowledge, enabling him to bring that case upon the record 
sooner. All these facts must be substantiated.'* 

There is one case, however, in which the Court will permit 
the amendments of a bill without prejudice to an injunction 
already obtained, where the injunction has not been supported 
upon merits or any affidavit, without requiring or calling for a 
specification of the amendments to be made, and that is where 
the defendant has put in an answer, which has been reported 
insufficient upon the argument of exceptions ; in such case tlio 
Court will, as a matter of course, give the plaintiff leave to 
amend his bill without prejudice to the injunction, and require 
the defendants to answer the amendments and exceptions at 
the same time. 

An order to this effect may be obtained upon motion or 
petition, without notice, as soon as the Master’s report upon 
tho exceptions has been filed, and an amendment of the bill 

(tt) Sharp V. Ashton, 8 V. & B. (x) Mair v. Thellusson, ibid. 
148. ttofii. 
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under its authority will not prejudice the injunction (y), even 
though the order should not express it to be without irre- 
judice^ It is to be oteenred, that an order of this 

nature will prevent the defendant from taking exceptions to 
the Master's report upon the sufficiency of the answer, pro- 
vided it be served before the exceptions are set down, and 
that the mere filing of the exceptions will be of no avail, 
unless the order for setting them down is actually made and 
served before service of the order for leave to amend, &c. (a). 
And so where a bill has been already amended under such 
an order, and exceptions are taken to the answer to tlie 
amended bill, and are allowed, the plaintiff may have a further 
order to amend and that the defendant may answer the 
amendment and exception at the same time ; and such order 
may be obtained, exparte^ without previous notice (/^). 

An order of this nature may also be obtained where a de- 
fendant, after exceptions taken, submits to answer them(c), 
and in either case the Court pennits the amendincnt to be 
made without costs. 

Where the defendant does not submit to tho excep- 
tions, and they are allowed upon argument, the plaintiff 
must wait till the report upon the exceptions has been 
filed before he procures the order to amend, &c., other- 
wise his order may be discharged for irregularity (r/). 
It requires, however, the exercise of some diligence 
on the part of tho plaintiff’s solicitor to obtain and servo 
this order in sufficient time to render it available, for 
if the defendant, even after the motion has been made, 
contrives to put in an answer to the exceptions before the 
order has been drawn up and served, it will be regular (c) ; 
and the defendant may, upon the coming in of his further 


(y) IMayne v. llochia, 1 Dick. 
255. 

(s) Adney V. Flood, I Mad. 449; 
Dipper v, Durant, 3 JVIer. 405. 

(а) Farquliarson v, iSalfuur, Jac. 
587. 

(б) Mendizabel v. Hullett, 1 
Huss. & M. 321; Bird v. Hustler, 
ii>. 325. 

(r) 1 liar. 02, Ed. 1808. 

yOl.. f. 


(d) Pixon V. Redmond, 2 Sch. 
3c Lef. 516; Rusbton v. Troughton, 
2 Sim. 33; Job v. Barker, 2 Swan. 
255. 

(e) Bclhuen v. Bateman, 1 Dick. 
290 ; Knox v. Sytnmonds, 1 Vcs. J. 
87 ; Faty v, Simpson, 2 Cox, 392 ; 
Partridge v, llaycraft, 11 Ve.s. 570- 
578. 
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answer, mov^ to dissolve the injunction, which must in 
such case stand or fall by the original bill, and the answers 
thereto (/). And where exceptions were taken to an answer 
^ an injunction bill, and allowed, and the defendant put in 
a further answer before the plaintiff obtained the order to 
amend, (which however he obtained and served on the same 
day). Sir Thomas Clarke, M. R., upon motion, held that part 
of the order, which directed the defendant to answer the 
amendments and exceptions at the same time, to be wrong, 
and discharged it(g). 

In this respect there is a difference between the practice of 
the Court of Exchequer and that of the Court of Chanceiy. 
In the Exchequer a further answer cannot be put in after 
exceptions have been taken, and the tender of the further 
answer is considered as a submission to the exceptions ; and 
where an injunction lias not been olrcady granted, it may, after 
such a tender, be moved for of course (^), 

It is to be observed that where a plaintiff has duly obtained 
and served an order to amend and that the defendant may 
answer the amendment and exceptions at the same time, the 
original and amended bill become one record, and the de- 
fendant must fully answer both before he can move to dis- 
solve the injunction (t). 

Although the amendment of a bill, after exceptions for 
insufficiency have been allowed, will not prejudice an injunc- 
tion already obtained, the plaintiff cannot, pending his ex- 
ceptions, obtain an order for leave to amend ; because by the 
exceptions the defendant is deprived of moving on his answer 
to dissolve the injunction, and the plaintiff would, there- 
fore, indirectly give himself an opportunity of amending 
without prejudice to the injunction, which he ought not to 
have without special order. In Dixon v. Redmond{k), it 
is said that an order to amend so obtained, pending excep- 
tions, is irregular, but in De la Torre v. Bemales(l)^ it 


(/) Mayne t;. Ilochio, 1 Dick, 

(g) Dethuen v, Bateman, 1 Dick. 
296 , 


(h ) Kdwards v. Johnson, 1 Price, 
203. 

(i) Mayne i>. Ifochin, vhi supra, 
(k) 2 Sell & Lef. 615. 

(/) 4 Mad. 396. 
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» laid* down tKatif a plaintiff under such an order amends 
his bill before the exceptions have been allowed, he will 
be considered as having waived them. Where, therefore, 
a plaintiff, after ^ing exceptions to the answer, is desirous 
of amending hie bill, without prejudice to the exceptions 
previously taken, there should be a special motion to that 
effect (m); unless indeed the amendment consists in merely 
adding a defendant, and requires no further answer, which 
Lord Eldon considered as an excepted case. 

It seems that as a plaintiff cannot, unless by special leave 
of the Court, make material amendments in his bill without 
waiving the exceptions which he may have taken to the 
answer, so he cannot, in general, after he has amended his 
bill, take exceptions to the answer to the original bill without 
the special order of the Court; and for this reason, where, after 
a bill had been filed and answers put in, the plaintiff wanted 
to obtain an injunction to restrain the sale of an estate, he moved 
the Court specially that he might be at liberty to amend his 
bill by praying an injunction, without prejudice to his taking 
exceptions to the answer, and the Court, in making the order, 

, confined tho amendment, specifically, to an alteration in the 
prayer of the bill, and to the single object of the injunction (n). 

Altliough tho rule is inflexible, that if a plaintiff, who has 
obtained an injunction for want of an answer, amends his bill, 
he will lose the benefit of his injunction, unless the order, by 
which the amendment is sanctioned, expressly declares that 
it is to be without prejudice to the injunction, or has been 
obtained upon the allowance of exceptions (o) ; yet the rule is 
only to be understood as applying to cases where the injunction 
is a mere injunction to stay proceedings at law, and has been 
obtained in consequence of the defendant’s default in not ap- 
pearing or answering. Where an injunction has originally 
been granted upon affidavit of merits (/?), a motion to amend, 
without prejudice to the injunction, may be obtained in the 
Court of Chancery as a matter of course, unless the bill has 
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amend unless 
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(m) De la Torre v. Bernales, 
4 Mad. 896. 

(9i) Jacob e. Hall, 12 Ves.4.'>8. 

(o) Bliss t*. Boscawen, 2 V. & B. 

101, 102. 


(p) Pratt V. Archer, 1 $. 8c S. 
483. The report of which case 
appears to be erroneous in stating 
that the common injunction had 
been granted, when the fact was that 
it was a special injunction granted 


mm2 
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With<yiit been already amended ; in which case the Court will not make 
Pi^judioe to an jm to sanction a re-amendment unless notice is given 
V— ^ 11 ^ and the proposed amendments stated, and^nless the Court is 
^satisfied, upon affidavits, that the amendments relate to facts 
of which the plaintiff had no knowledge to enable him to 
bring them sooner before the Court (g). 

No order to It is to be observed that, after a defendant has. put in an 

amend without answer to an injunction bill, the plaintiff, unless he has sue - 
Ful?answerl till cessfully excepted to the answer, cannot obtain an order to 

merits have amend, without prejudice to the injunction, till the injunction 
been discussed ^ ^ 

has been discussed upon the merits ; and that in Turner v. 

Bazely (r), where a motion to this effect was made, after the 

answer had come in, and before any exceptions had been 

taken, or order nisi obtained to dissolve, Lord Eldon said that 

the plaintiff was in that stage which entitled him to maintain 

the injunction by showing exceptions for cause or showing 

merits, but he was not entitled to amend. The same principle 

was afterwards acted upon by Sir J. Leach, in Penfold V. 

Stove Id (5). 

Motions for be observed l|ere, that the Masters do not consider 

leavo to »™®“d themselves authorized by the 3 & 4 W, 4, c. 94, s. 1 3, to make 
dice mus^'be* ordei-s for leave to amend xoithout ’prejudice^ and that appli- 
made to the cations for such orders must be made to the Court. 

Injunction not Although much difference of opinion appears formerly to 
granted of have existed upon the subject (f), it has now been repeatedly 
a^^ndment clearly decided that, where an injunction has been dis- 

aiter answer. solved upon the answer coming in, either upon merits, or for 
want of cause shown, the plaintiff cannot, by amending his 
bill, or filing a supplemental bill with new matter (which is 
part of the old cause), apply as of course for a new injunction 
to stay proceedings until answer or further order; on the ground 
that, according to the course of the Court, the plaintiff ought 
to state his case, as to the merits of his equity, on the filing 
of the original bill, the Court not giving him liberty to split and 
retail out his equity and to. apply upon another head for ano- 


on affidavit. Pickering v. Hanson, 
2 Sim. 488; vide etium King v. 
Turner, Mad. k Geld. 255. In the 
Exchequer the plaintiff is required, 
even altiT injunction upon merits, to 
specify the nature of the amendment, 
Dell V. Brockbank, 2 Y. & J. 181. 


(f ) Sharp v. Ashton, 3 V. & B. 
144 ; Mair v. Thellusoii, ib. natis, 

(r) 2 V. & B. 330. 

(0 Mad. 471. 

(t) Eden on Injunction, 124. 
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ther injunction after the former one is dissolredfu). This 
doctrine has been followed in all the modern cases, and it is 
now distinctly settled that where an injunction has been once 
dissolved it cannot be revived but upon special motion (u). 

It is to be observed^ that in Nethorpe v. Law(x\ it was 
held, that where an origpinal bill had been tiled, to which an 
answer was put in, but no injunction had been obtained, tlio 
plaintifF might, upon amending his bill, have the comnion 
injunction for want of answer. In the subsequent case of 
Bliss V. Boscawen(y), however, Lord Eldon is reported to 
have declared, that he would not extend the principte of that 
case, to permit a plaintiff, who had applied for an injunction 
upon the merits confessed in the answer to the original bill, 
but had been refused, to have an injunction for want of an 
answer to his amended bill. Ilis l.ordship observed, “ tho 
proposition is absurd that the Court holds a plaintiff so strictly 
to the rule that he shall put his best case forward at first, as 
not to permit him to amend without losing the injunction, 
unless expressly saved in that order of amendiiicnt, yet if in 
discussing the merits of the <!ase the Court thinks him not 
entitled to an injunction, he shall obtain it by amending, not 
communicating to the Court why he did not make the case 
for it at first." 

it appears to have been tlio opinion of Lord Thurlow, in 
Edwards v. Jenkins (a), that, although after an injunction 
has been dissolved, the plaintiff, upon amending his hill, can- 
not have an injunction till answer and further order, on a 
motion of course ; yet he might, if the amendments were 


(u) Travers v. T.ord Stafford, 

2 Ves. 19, S. C. .\nib. 104. 

(v) Anon. 3 Atk. 091; l.ady 
Maikliam v Dickenson, 1 Vcs. .fun. 
30; Norris v. Kennedy, II Vcs. 
50d ; .lanies v. Downes, 18 Ves. 
r>22; Bliss v. Boscawen, 2 V. iSf B. 
101 ; Vi^tan v. Mortlock, 2 Mer. 
479. 

(a) 13 Ves. 233. 

(y) Uhi supra. A singular error 
with rc'gaid to the dctei mi nation in 
Ncltliui'jKi r. l/.iw, is nuliccd, by the 
nubio and learned author of the 

M >1 


Treatise on the Law of Injunctions, 
to have ciept into the report of 
this case ; in which Lord l.ldoii is 
represented as saying, “ I made the 
Older with relnciance, but was bound 
by the pniclwt which, however, 
must have been a mistake, either on 
the’fiart of his Loidship or of the re- 
porter, as, according to the date, the 
case was decided almost two months 
before l.oid Krskine quilted the Seals. 
Kden on I njunction, 1 ’.9 
(u) 3 Bio. C. C. 12.1, 2 Dick. 
7.5.i, S. C. 
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Without 
Prqudice to an 
Injunction. 


and cannot be 
made till de- 
fendant is in 
default. 


sufficient raise an equity, obtain such an injunction on 
special motion, without any affidavit in support of the amend- 
ment or equity of the bill : the Court decidin^Ty on special 
motion on the amended bill, what it does of course on the ori- 
ginal bill. This doctrine, however, has been overruled by 
Lord Eldon, in James v. Downes (5), in which case two 
questions appear to have arisen: first, whether after an 
amendment an injunction can be issued at all mtil default^ 
either in appearing or answering; and secondly, whether 
it can be so issued without special motion, and affidavits 
verifying the amendments. Upon that occasion lx)rd Eldon 
stated the practice of the Court upon those points: Upon an 
original bill the plaintiff cannot have an injunction until some 
default by the defendant, cither by not appearing or by not 
answering ; the time in either instance having expired. Wlien 
this motion was first made, I had no recollection of the case 
that I now find determined by Lord Thurlow ; that, if after an 
injunction dissolved upon the answer to the original bill tho 
plaintiff amends, by that amendment infusing into the record 
an equity, supposing the allegations true, sufficient as tlm 
foundation of an injunction, he may apply : but he cannot, 
I apprehend, until default by the defendant ; and then he does 
not move for fhe injunction upon the amended bill by reason 
merely of that default, but, taking that as one ground, he 
moves for the injunction, verifying the truth of the amended 
bill by affidavit ; and then, if there is both default by the de- 
fendant, and an equitable case proved by the affidavit of the 
plaintiff, the Court giving credit to the bill in the first instance, 
if there is also a default by the defendant, in the latter does 
not give credit to the bill, as the second proceeding, unless, 
besides the default, the bill is also verified by affidavit : but 
until some default the plaintiff cannot be entitled to the in- 
junction : for instance, unless the time for answering has 
expired without an answer no verification of the bill will do. 
If Lord Thurlow' meant to lay down, that, though there was 
no default by the defendant, the mere verification of the 
amended bill was sufficient; with all deference 1 do not agree 


{h) 18 Vcs. 523. 
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to that*\c). This doctrine was acted upon in Lee t. Ravens- Effect of upon 
croft {d)y where an application, supported by afRdavits, was tieat regno. 
made for a renewed injunction upon an amended bill after 
appearance, but before the time for answering required by the 
new orders (e) was expired, and refused by the Vice-Chan- 
cellor, who stated that previously to liis decision he had con- 
sulted with the Lord Chancellor upon the subject, who 
concurred with him in his opinion. 

The consequence of this decision is, that whore, after an 
injunction has been obtained upon an original bill and dis- 
solved, the plaintiff amends his bill, he cannot after appear- 
ance obtain an injunction upon the a mended bill, even upon 
aHidavits filed, until the expiration, after appearance, of five 
weeks in a town cause, and seven weeks in a country cause, 
which is the time allowed by the abovc-niontioned order for 
putting in an answ^cr to an amended bill. 

What effect the amendment of the bill would have upon Kffectofameiul- 

a ne exeat reqno does not appear to have been decided. In ^^c^^tsupona 
•'ll ne exeat ref>mu 

Grant v. Grant {f), however, Sir John Leach, upon a special y— — 

motion being made before him for leave to amend a bill without 
prejudice to the ne exeaty refused to entertain the motion, 
although it was supported by an affidavit in which the amend- 
ments w’ere stated, and notice had been served upon the hail 
as well as upon the defendant ; his Honor observing, that he 
had an unqualified aversion to the writ of ne exeat regno y but 
should abstain from expressing any opinion that might pre- 
judice the question ; and that the plaintiff’s counsel, if they 
were satisfied with the analog)^ which had been pointed out to 
the practice at law, might take an order to amend without the 
special reservation, or might abandon their motion, but that 
in either case they must pay the costs. 

Previously to the publication of Lord Lyndhurst’s orders Effoctofnew 
of the 3d April 1828, the plaintiff had an unlimited power of Orders. ^ 
amending his bill, %itt both before and after answer, as often 

(c) It seems that where an in- that upon which the injunction has 
junction has been obtained, after been so granted. Vipan v. Mortlock, 
amendment upon affidavit, before 2 Mer. 476. 
answer, the defendant will be al- {d) 6 Sim. 474. 

lowed to move before answer to dis- (e) Ord. 21, Dec. 1833 j Ord. 10. 

solve it, upon affidavit in reply to (/) 2 Sim. 14. 

M M 4 
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fts he found it convenient to do so. This power was consi- 
dered) by the Commissioners of Inquiry into the Practice of the 
Court, as too extensive ; and, in pursuance of their recom- 
mendation, the thirteenth order was framed ; by which it was 
provided that the plaintiff should be at liberty, before filing 
a replication, to obtain one order only for leave to amend, but 
that no further leave to amend should be granted before repli- 
cation, unless the Court should be satisfied, by affidavit to be 
made as therein mentioned, that the draft of the intended 
amendments had been settled, approved and signed by counsel, 
and that such amendments were not intended to be made for 
the purpose of delay or vexation, but because the same were 
material to the case of the plaintiff (</). 

Under this order, it was lield by Lord Lyndhurst, in Tarle- 
ton v. Dyer (/i), that the plaintiff was entitled to one order 
to amend only, whether obtained before or after answer ; and 
that a second order obtained, as of course before answ^cr, 
was irregular. It appears that afterwards, in Langdon v. 
Langdon (i), his Lordship seemed inclined to recede from his 
judgment in the above case, though the question was never 
finally disposed of, and subsequent decisions were made, as 
well by Lord Lyndhurst as by his successor and the Vice-Chan- 
cellor (A), from which it may clearly be inferred that it w^as 
the opinion of those learned judges that the thirteenth order 
did not apply to amendments made before any answer was put 
in; and the decision of Lord Lyndhurst upon the first point, 
in Tarleton v. Dyer, was considered to be virtually overruled. 
The question has, however, been completely set at rest by the 
revised edition of the orders promulgated 23d November 
1831 (/), in which the operation of the order has been re- 
stricted to amendments required “ after the answer has been 

filedr 

The order, as thus amended, is in the following w'ords : — 
“ That after an answer has been filed (m), the plaintiff shall 

2 Russ. App. 8. (/) 1 R. & M. 7G9. 

(fi) 1 R. & M. 1. 

(i) Cited argument in Bird v. (m) The words in italics have 
Hustler, 1 R. & M* 326. been introduced in the amended 

(k) Vide note to Bird v. Hustler, order, and were not in the original. 

1 R. & M. 820. 
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be at liberty, before filing a replication^ to obtain, upon motion 
or petition without notice, one order for leave to amend the 
bill ; but no further leave to amend shall be granted after an 
answer, and before replication, unless the Court shall be satis- 
fied by affidavit that the draft of the intended amendments has 
been settled, approved, and signed by counsel, and that such 
amendments are not intended to be made for the purpose of 
delay or vexation, but because the same are considered to be 
material to the case of the plaintiff ; such affidavit to be made 
by the plaintiff, or one of the plaintiffs, whore there is more 
than one, and (») his, her, or their solicitor, or by such solicitor 
alone, in case the plaintiff or plaintiffs, from being abroad or 
otherwise, shall be unable to join therein ; but no order to 
amend shall be made after answer and before replication, either 
without notice, or upon affidavit in manner hereinbefore-men- 
tioned, unless such order be obtained within six weeks after 
the answer, if there be only one defendant, or after the last of 
the answers if there be two or more defendants, is to be deemed 
sufficient. But this order shall not extend to amendments, 
%ohich are made only for the purpose of rectifying some 
clerical error, or error in lumes, dates or sums; in which cases 
the order to amend may he obtained upon motion or petition, 
without notice'' 

As the thirteenth order now stands, it is clear tliat a plain- 
tiff, until answer, has the same right that ho had before, to 
amend his bill as often as he pleases ; but, after answer, liis 
right of amendment is restiicted to once only, unless upon 
the terms specified in the order; except in cases where the 
amendments are to be made merely for the purpose of rectify- 
ing clerical errors, or errors in names, dates or sums, in which 
cases orders to amend may still be obtained in the usual w’'ay. 

With reference to this subject, it may bo noticed, that as an 
insufficient answer is not considered as an answer, an order to 
amend, obtained after exceptions for insufficiency allowed or 

(n) As this order was originally mean end, and the aflidavit was re- 
prnmuluated, the word or occurred in quirt'd to be made both by the plain- 
this place instead of and, as at pre- tilF and his solicitor. Jlrowoe v. Uunil, 
sent] but it hud been construcu to 3 Sim. 23. 
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submitted tO| will not be considered as the one order to amend, 
which, by the terms of the thirteenth order, the plaintiff is 
entitled to have after answer (o). And, for the same reason, it 
hf^ been held, that the amehdinent of a bill, by adding parties 
after a demurrer allowed, will not preclude a plaintiff fram 
amending, as of course, after the answer has come in (p). 

It may be noticed, with reference to the thirteenth order, that 
it has been held not to extend to amendments required in con- 
sequence of tlie answer of a defendant, who has been added by 
amendment after the onginal defendants have answered ; and 
tlmt (since the 3 & 4 Will. 4, c. 34) a motion was made before 
the Vice-Chancellor that a plaintiff might be at liberty to amend 
a bill, which had already been amended after answer, by the 
introduction of a new defendant, by the statement of matter, 
which the answer of the new defendant rendered necessai-y ; 
and that the Vice-Chancellor said that the amended bill must 
be considered as an original one, with respect to the new de- 
fendant, and that the case was within the spirit of the thirtcontli 
order : and the motion was accordingly granted, upon the pldin- 
tiff undertaking not to scr^'c the original defendant with a sub- 
poena to answer the amendments (ry). 

It has been held also, that tlie word “ answer,” in the 
thirteenth order, refers to an answer to an amended bill, as well 
as to an answer to an original bill ; and that therefore, where 
a bill has been amended in such a manner as to call for aii 
answer (even though it has been upon special leave, after re- 
plication filed and withdrawn, ) the plaintiff may, at any time 
before the answer to the amended bill lias come in, have a 
further order to amend (r). 

By the terms of the thirteenth order, the time within wliich 
an order to^amend must be obtained is limited to six weeks 
after the answer of the defendant, if there be only one, or if 
more than one, of the last of the defendants shall be deemed 
sufficient, (unless in cases of orders for amendments to rectify 

(a) Bird r. Hustler, 1 R.& M. (q) Evans v, Ilugbes, 6 Siir., 
325. GOG. 

(p) Pcsbellor v. Hammett, 3 Sira. (r) Wharton v. Swann, 2 M. & K. 
3KU. 303. 



539 


Of amending Bills, 

clerical errors, &c., which it seems may still be obtained at Effect of new 
any time, upon motion or petition of coarse). Under tliis Qrdere. ^ 
portion of the order, therefore, it has been held, that the de- 
fendant has six weeks, beyond the two months mentioned in 
the fourth order (s), as the period before the expiration bf 
which the plaintiff must deliver exceptions to the answer, 
within which he may procure an order to amend. And it 
seems that a plaintiff may apply to amend his bill at any time but mtiy be o\y 
before the six weeks, after the answer of the last defendant 
shall be deemed sufficient, shall have expired (r). sll^weeks."' 

It is to be observed that the six weeks, mentioned in the thir- Then six weeks, 
teenth order, run from the time when the answer of the last of 
the defendants might be deemed sufficient ; but it has been held the answer of 
that a defendant, who is alleged to be out of the jurisdiction, is defend- 

not a defendant within the meaning of the order ; and upon this heient ; ^ ** 
ground an order for leave to amend, obtained after more than but not. where a 
six weeks had elapsed from the time when the answers of all defendam is 
the other defendants, though before any answer had been put olirof the juris- 
in by the defendant alleged to be abroad, was discharged for diction, 
irregularity (u). 

In computing the time, which is allowed by the thirteenth in computing 
order for amending a bill, &c., or for filing, delivering or ^ 
referring exceptions, the time which occurs between ihe Micli'aelmns va- 
last seal after Trinity term and the first seal before Mi- 
chaelmas term, and Uie first seal before Hilary term is not 
to be reckoned (jx). The consequence of this rule is, that if 
the ^swer to a bill bo filed on the 30th of November, the 
plaintiff will have till the 25th of January ensuing to except 
to the answer ; and if no exceptions ai’e filed, ho would, sup- 
posing no vacation to intervene, have six weeks more to amend 

•» 

(i) 2 Russ. App. 6. other excluded. Per Sir C. Pepys, 

(t) Swinfen v, Swiufen, 8 Sim. M. R. ; Angell o. Wescombe, 1 ; 

384. Mylne v. Craig, 60. Where there 

(u) King of Spain v. UulltU, is no seal before the term, the time 

1 Russ. & M. 7. D. expii’es on the first day of term ; and 

(x) 10 Ord. of 1828, amended if it expires on a Sunday, tlie time is 
2.^ Nov. 1831. It is to be observed, extends throughout the Monday fol- 
that the general rule with respect to lowing, ib. Vide etiam, Milburn v. 
all these orders, as to time, is that Eyster, 5 Sim. 606 ; Manners v. 
one day is to be included, and the Rryao,ibidX47,l M.AK.453«S.C. 
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his bill under the thirteenth order. It generally happens, 
however, that between the last seal after Michaelmas teim and 
the first seal of Hilary term, there is a vacation of almost three 
weeks, which three weeks, according to the provisions of the 
nfneteenth order, must be added to the six weeks occurring 
after the 28th of January, thereby extending the whole time 
allowed to the plaintiff for procuring an order to amend, after 
the expiration of the two months, to nine weeks. 

Some inconvenience was occasioned by the operation of 
this order, in consequence of the sixteenth orderly), by 
which power is given to the defendant, after the expiration 
of two months from time when his answer is to be deemed 
sufficient, to move, upon notice, that the bill shall be dismissed 
for want of prosecution, without any allowance being made 
for an intervening vacation ; so that in the case above put 
(although by the effect of the thirteenth order the plaintiff 
would have nine weeks after the answer w’aaxnfficient, within 
which he might move to amend), the defettilaut might, at 
the expiration of eight weeks from the same period, move to 
dismiss his bill. This actually occurred in Swinfen v. Swrn^ 
fen{z)y in which the Vice-Clianccllor made the order to dismiss 
the plaintift'’s bill, altliough liis time for amending had not ex- 
pired, and lie liad actually within that time obtained an order to 
amend ; but the inconvenience has since been obviated by tlic 
twenty- sixth order of the 21st December 1833, by which it is 
oidered that a defendant shall not he at liberty to serve a notice 
of motion to dismiss for want of prosecution, until after the time 
limited by tlie rules of the Court within which a plaintiff may 
obtain an order to amend as to such defendant shall have ex- 
pired, anything in any foniicr order contained to the contrary 
notw'ithstaiidiiig. 

It was stated by Sir L. Shadwell, V. C., in Gully v. Van- 
bodicoate {a), that the last-mentioned order W’as made merely 
to prevent a motion to dismiss being made, when the time for 
amending had not expired, as against the defendants moving to 
dismiss, and ho therefore allow’cd a defendant, upon motion, to 

(v) 3 April 1828, amcndinl 23d (:) 3Siin. 3HI. 

Nov. 1831. {a) 5 8iiu. GC8. 
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dismiss tho plaintiff s })ill as to hiinaelf, after the expiration of 
two months from the time when his answer w^aa to deemed 
sufficient, although from the answer of the other defendants 
not being filed, the time for amending the bill had not 
expired. 

It is to be observed, that if a plaintiff, having obtained an 
order to amend does not get the order drawn up and served 
before the defendant moves to dismiss, the order to amend will 
be considered a nullity, and cannot prevent the dismissal of 
. the bill (6). 

The order to amend will, however, be in time, if it be drawn up 
and served before the motion to dismiss is actually made, al- 
though it be after notice of the motion has boon served (c). If 
a plaintiff, having obtained an order to amend, does not amend 
within the time limited for that purpose by the order, such order 
becomes void, and the cause, as far as relates to any motion to 
dismiss die bill for want of prosecution, stands in tho same situ- 
ation as if such order had not been madc(r/). And it has been 
hold, that where a plaintiff, having obtained an order to 
amend, amends his bill, but omits to servo tho defendant with 
.a subpoena to answer the amended bill, such a proceeding 
will not preclude the defendant from moving to dismiss under 
the sixteenth order (c). 

It should also be observed, that an order to amend, obtained 
in violation of the thirteenth order, is considered as a mere nul- 
lity ; and that, although it remains undischarged, it will be no 
answer to a motion to dismiss for w ant of prosecution under the 
sixteenth order (/). It has been held, however, that the accept- 
ance of costs under such an order will waive the irregularity, 
whether such acceptance be by the defendant s solicitor or by 
his clerk in Court (g). And in the King of Spain v, Hullett (A), 
wdicrc the Court had set aside an order to amend, on the ground 
of irregularity, the order by which tlie order to amend was set 
aside was discharged, on the motion of the plaintiff, on the 

{h) A)im, 7 Ves. 222; Morris v, 1 Fan. & R. 300; 1 Russ. 163, n. 
Owen, 1 V. & B. 623. S.C. 

(r) Peacock v.Sievier, 6 Sim. 663. (f) De Geneve v. Ilannam, 1 11. 

(d) Ord. 14, 3 Ap. 1828. k M. 494. 

(e) Bramston v. Carter, 2 Sim. Tarleton v.Uycr, I R.3c M«l. 

458 ; tide etiam, Cooke v. Davies, (/i) 1 U. & M. 7, n. 
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Effect of new 
Ofders. 


but not if (le- 
fundaut lias ap- 
plied to have 
Ills ollice-copy 
amended. 


ground that the defendant had accepted the costs of the order 
to amend, hut which ground had not been insisted upon at tlio 
hearing of the motion. It is to be observed that, in that case, 
the order to discharge the motion to amend had not been 
drawn up and served before the application of the plaintiff to 
discharge it was made, and that the plaintiff was ordered to 
pay the defendant’s costs of the application (i). It seems also, 
that where an order to amend has been irregularly obtained, 
if the defendant, after the bill has been amended, applies to 
have his office-copy altered pursuant to the amendment, sucli 
application will be a waiver of the irregularity (Jt). 


A pplications for Formerly all orders to amend were granted upon applica- 
amcnd lo^^^ tion either to the Lord Chancellor or Vice-Chancellor upon 
made Ijcl'oro a motion, or to the Master of the Rolls upon petition ; but now 

master, ^ ^ ^ Will. 4, c. 94, s. 13, the masters in ordinary of tlio 

Court are to bear and determine all applications for time to 
])lcad answer or demur, and for leave to amend hillSy and for 
enlarging publication, and all such other matters relating to 
the conduct of tlie suits in tho Court as tlie Lord Chancellor, 
with the advice and assistance of the Master of the Rolls and 
Vice- Chancellor, or one of them, shall, by any general order 
or orders, direct, in such manner and under such rules and 
regulations as by any general order or orders to bo also issued 
by the Lord Chancellor, with the advice and assistance 
aforesaid, shall be directed, with a power however of ap])eal 
from the order made on such application to the Lord Chan- 
cellor, Master of the Rolls or Vice-Chancellor, whose order 
iiiiulo upon such appeal is to be final and conclusive : and by 
the fourteenth section of the above Act, it is enacted that no 
such application as above mentioned shall in future be heard 
anJ cannot be by any of the judges of the Court of Chancery, except on 
laanl by one of appeal as tliereinbeforc provided. Soon after the passing 
less upon ap- l^ho above Act, a doubt was suggested to the Court as to 
whether it extended to all cases where leave was required to 
amend, or only to those in which a special application was 
required by the orders and practice of the Court ; and in 

(0 152; vide eliam, llramstou t*. Carter, 

{U) Kendall r. Beckett, 1 Russ, ubi supra. 
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Cullingworth v. Qrundy (m), the Lord Chancellor (Lord 
Brougham), after conferring with the other judges of the 
Court (Sir John Leach, M. R., and Sir L. Shadwell, V. C.)» 
expressed an opinion that the above clause was confined to 
special applications, and did not take away the jurisdiction of 
the judges of the Court to make orders upon motions of course. 

In consequence of this determination, all applications for 
leave to amend, which are of course, and require no notice, 
must be made either to the Lord Chancellor, the Vice-Chan- 
cellor, or to the Master of the Rolls (n); but all special applica- 
tions for the same purpose must be made, in the first instance, 
to the Master in rotation, to be ascertained in the manner 
pointed out by the seventeenth order of the 21 December 
1833 (o). 

The Act, however, does not authorize the Masters to hear 
and detennine applications for leave to amend, coupled with 
any additional matter : therefore, application for leave to 
amend, without prejudice to an injunction^ &c, must be made 
to the Court (p). 

By the 20th of the last-mentioned orders, it is directed 
that all such applications as are therein mentioned, and all 
other special applications under the said Acty shall be made 
by taking out a warrant, at the foot whereof a notice shall be 
written, specifying the object of the application ; and the same 
shall be served two clear days before the return thereof. 

The 23d order regulates the manner in which the costs 
of applications to the Master for special orders shall be pro- 
vided for, and directs that ** the Masters shall, on all applica- 
tions to them, by warrant under the Act or under the above- 
mentioned orders, bo at liberty to direct, and shall, accord- 


(m) 2M.&K. 350. 

(n) Although the 3 & 4 Will. 4, 
c. 94, s. 24, gives to the Master of 
the Rolls tfie same power of hearing 
motions, pleas and demurrers as that 
possessed by the Lord Chancellor, 
It does not take away from him the 
power of making orders upon peti- 
tion, in matters which in the other 
branch of the Court are usually made 
upon motion, consequently orders of 
this nature still continue to be made 
at the Rolls upon petition, subject 


however to the regulations prescribed 
by the new orders of the 23 De- 
cember 1833. Ord. 20, Vid. 1, 
M. & K. App. xvii. 

(tf) 1 R. oc M. App. viii. ix., by 
the 25th order, special applications 
during the long vacation are to be 
made to the V acation Master. Ante, 
532. 

00 By the 20th order application 
to withdraw replication ana amend 
may be made to a Master. Vide post, 
54G. 
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Of the Bill : 

ingly, in the orders made thereon, order and direct whether 
the costs of the application shall be costs in the cause, or 
whether such costs, or any part thereof, shall be paid by any 
of the parties personally ; and in the latter case the said 
Masters respectively shall in all such orders either fix the 
sum to be paid for such costs, or tax the same at their dis- 
cretion; and the party to whom such costs are ^ directed to be 
paid shall be entitled to sue out a subpoena for the same.” 

The form and mode of enterinj^ special orders, to be made 
by the Masters under the above Act and orders, arc pointed out 
in the twenty-fourth order (r); and it is provided that SUCll 
orders, when entered in the manner therein prescribed, shall 
be binding, unless rescinded or varied on appeal, and shall be 
enforced in like manner as if made by the Court. 


' The amendments hitherto noticed are such, only, as can be 
made before the cause is at issue. A plaintiff’s opportunities 
of amending his case are not, however, confined to this 
period, but he may, after replication has been filed and the 
cause is at issue, have leave to amend his bill, and this even 
after witnesses have been examined in the cause, and publi- 
cation passed. 

If the plaintiff has occasion to amend his bill after repli- 
cation, merely by adding parties, he may obtain leave to do 
so, as a matter of course ; and upon this principle liberty 
was given to a plaintiff to amend after replication, by 
charging that one of the defendants, already before the Court, 
was the administrator of an individual whose personal repre- 
sentative would have been a necessary party to the suit, on 
the ground that such an amendment amounted to no more 
than the addition of a party (5). Orders of this nature may be 
obtained without withdrawing the replication (f); and it seems 
that the Court will, even after publication has been passed 
and the cause set down, suffer the bill to be amended by 
adding parties (u) : but it is to be observed, that if the parties 
be added after publication has passed, the cause as to such 

(r) 1 R. & M. App. xii, (t) Ibid. 

(s) Brattle v. Waterman, 4 Sim. 

125 ; Andrec v. — 7 —, 2 Dick. 768. ( u) Hind. 25. 
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parties must bo heard upon bill and answer only(w). A bill, 
however, cannot be amended after publication in any other 
respect than by making parties, and no new change can be 
introduced, or material fact put in issue, which was not so 
before ; but a supplemental bill should be preferred (.r). And 
wdiere a plaintiff, by a false suggestion that the cause was at 
issue o?ilg, had obtained an order for liberty to amend his bill, 
by the addition of a prayer which had been accidentally 
omitted, the order was discharged upon a motion made by the 
defendant at the opening of the cause when it cauie Oil foi* 
hoanng(y). It is said, in an anonymous case, in Atkyns(£:), 
that, after publication has been passed, there is no instance of 
a plaintiff obtaining an order to amend without withdrawing 
his replication. The observation, however, appears to be a 
mere dictum^ and it certainly cannot apply to cases whore the 
amendment is merely by adding parties, in whicli case to 
recpiire the replication to he withdrawn previously to tlio 
amendment would be absurd, as the only purpose answered liy 
withdrawing it must be that of enabling the plaintiff to reply, 
de 710 V 0 , to the answers of the now" defendants, wiiich w'ould 
be useless, the rule being, as above stated, that, in such cases, 
the cause as to those defendants must be heard upon hill and 
answ(?r only. 

Where it is intended to amend a hill after replication filed, 
by the addition of new" facts or charges, the proper course is to 
apply for leave to withdraw’ the replication and amend ; an 
order of this description might, according to the old practice 
of the Court, have been obtained at any time before publica- 
tion; soinotimos it w’as granted as a matter of course, without 
noti(!e of motion, and sometimes notice was given, as in the 
case before referred to of a motion to withdraw a replica- 
tion and amend a bill, after a plea had been allowed (a). 

(\i) Hind. 25. which formerly existed in Chancery, 

(.t) Goodwin r. Goodwin, 3 Atk, a plaintiff may, after replication, 
371 ; Milligan v. Mitchell, 1 Mylnc amend his bill, and it is a motion of 

& Craig. 433. course to withdraw his repliciition 

(v) Harding v. Cox, 3 Atk. 583, and amend upon payment of the 

(z) 1 Atk. 51. usual costs, which are 23 s. for 

(a) Carleton v, L’Kstrange, uhi withdrawing the replication, and 20s. 
supra, p. 520. According to the for amending the hill ; but, if after a 
]Kactice of the Court of Exchequer, defendant has procured an order to 
which is nearly the same as that dismiss nisi, the plaintiff, in order to 
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Of the Bill: 

And so also whore such a motion was made after replication 

died in consequence of an undertaking to speed cause (A). 

All diflPerence in the practice in this respect has however 
been removed by the fifteenth of Lord Lyndhurst’s , orders, by 
which it has been ordered that after replication has been filed, 
the plaintiff shall not be permitted to withdraw it and to 
amend the bill, without a special order of the Court for that 
purpose made upon a motion of which notice has been given, 
the Court being satisfied by affidavit that the matter of the 
proposed amendment is material^ and could not with reason- 
able diligence be sooner introduced into the bill. In con- 
sequence, therefore, of this order, by which motions to with- 
draw the replication and amend are constituted special appli- 
cations, and of the twentieth of the orders of the 31 December 
1 833, before referred to, such applications, as well as those 
for leave to amend hill, must he heard and determined by the 
Master in rotation. It has, however, been decided by the 
present Vice-Chancellor, that this order does not apply to 
amendments by adding parties after replication (c). 

According to the old practice of the Court no time was 
specified in the order for liberty to amend, within which 
the amendment must he made, but by Lord Lyndburst’s 
orders (c?), it is provided that every order for leave to amend 
shall contain an undertaking by the plaintiff to amend his 
bill within three weeks from the date of the order ^ and in 
default thereof such order shall become void, and the cause 
shall, as far as relates to any motion to dismiss the bilL for 
want of prosecution, stand in the same situation as if such 
order had not been made. 

By the nineteenth amended order (c), the time which occurs 
between the last seal after Trinity term and the first seal 
before , Michaelmas tenn, and between the last seal after 

retain it, 61es a replication, he can- Chalwin, 1 Fowl. £x. Pr. 112; 8 
not, after being thus dilatoiy, have Anst. 807. 

an order to withdraw replication and (ft) Myers v. , 4 Mad. 268 ; 

amend m of course, but he must Pitt v. VVutts, 10 Ves. 120 . 
give notice of his motion and satisfy (r) Brattle v. Waterman, 4 Sim. 
the Court by aOidavif, not only that 125. 

tlie amendments are material, but (d) Ord. 8 December 1828, 14. 

that they could, by due diligence, (e) Ord. 28 November 1881. 

have been inserted before. Turner v. 
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Michaelmns term, and the first seal before" Hilary term, is 
not to be reckoned in computing the time which is allowed 
for amending a bill. 

It is to be observed that the effect of the fourteenth order is to 
place a defendant in an injunction suit in a somewhat worse 
situation than he was in under the old practice, for according 
to that, where a plaintiff upon exceptions allowed or sub- 
mitted to, had obtained an order for leave to amend his bill, 
and for the defendant to answer the amendment and exceptions, 
at the same time, the defendant had a right immediately to 
move that he might make his amendments uithin ten days, 
or that the order might be discharged (/) ; but now the de- 
fendant must wait till the three weeks are expired before he 
can answer the exceptions. 


When an order to amend has been obtained, the first thing 
to be done is to serve it upon the defendant (or defendants, if 
more than one,) in the usual way {g) ; and it is to be observed 
that where it is to be done upon payment of costs, those 
costs must be paid, or tendered, before any further proceed- 
ings are had, otherwise such further proceedings will be 
nugatory (A). 

The amendments having been duly prepared, and the draft 
signed by counsel (t), the record must be amended by inter- 
lining, provided the same can be done so as to make the record 
fair and legible, or if the amendment be by omitting original 
matter, it is done by striking the same through with a pen (A). 


(/) Whitehouae v. Hickman, 1 
S.& S. 105 ; Benedict V. Thackeray, 
S Price, 502. 

(^) Woodhouaa v. Meredith, 1 
Jac. St W. 204, 8. 

(k) Hinde, 22. 

(i) Ante, p. 410. In addition to 
the cases before cited may be men- 
tioned that of Burch v. Rich, 1 Russ. 
M. 157, in which a solicitor, after a 
bill bad been prepared and signed 
by counsel, took upon himself to 
alter the draft by the introduction of 
new matter, upon which the bill was 
demurred to, whereupon the plain- 

N 


tiffs solicitor obtained the usual or- 
der to amend, and did so by striking 
out the matter which he had himself 
introduced, and leaving the«bill in 
the state in which it was when it 
received the counsel’s signature, but 
without again laying the draft before 
counsel upon a motion to take the 
amended bill oflT the file on the ground 
that it had never received the signa- 
ture of counsel, the Vice-Chancellor 
refused tlie motion, but Lord Lynd- 
hurst, upon appeal, made the order, 
(fc) llinde.22, 
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Of the Bill: 

With respect to the quantity of matter which may be intro<- 
duced into a record without requiring a new engrossment, that 
appears to be limited in practice to two Chancery folios, or 
180 wor^ in each place(0; if the amendment exceeds that 
quantity of words in any one place, or the bill has been so 
often amended that the amendment inserted, though under 
two folios, cannot be interlined upon the record, or are so 
considerable as to blot and deface it, a new engrossment, must 
be made and annexed to the original record (m). At the time 
of leaving the new engrossment, the clerk in Court should be 
infonned that it is an amended bill, and the order to amend 
should be left at the same time, without which the amended 
bill cannot be filed, and if filed as an original bill much diffir 
culty would be experienced in rectifying the mistake (n). 

The amended bill being thus on the file, the plaintiff’s clerk 
in Court (the order to amend having been previously served) 
should, in cases where the order has been made upon the 
plaintiff’s undertaking to amend the office copy of the de* 
fondant, call upon the defendant to produce his office copy in 
order that it may be amended, and the defendant being Urns 
apprised that the order to amend has been acted on, inust leave 
his copy with the plaintiff’s clerk in Court for the purpose (o). 

It seems formerly to have been considered to be the duty 
of the defendant, on being served with the order, to bring 
his copy to the plaintiff’s clerk in Court to be altered, and 
that the plaintiff was not bound to procure the defend- 
ant’s office copy of the bill for the purpose of amending it, if 
the defendant’s clerk in Court did not think fit to bring 
it to the plaintiff’s clerk in Court (j?); but that practice 
was evidently liable to inconvenience, especially under the 
old practice, by which a considerable time might have 
elapse^ between the service of the order and the amend- 
ment, and tho practice now appears to be as above stated. 
Where a defendant, however, has had notice that the amend- 
ment has been made, and does not think proper to take the 
necessary steps to get his copy altered, but suffers the cause 

(0 1 Turn. & V. 100. (o) Woodhouse v. Meredith, 1 

(Ni) Ibid. Hinde, 22. .lac. Sc W. 204. 

(n) 1 Turn, k V. 170. (p) Lloyd i». Lloyd, 2 Cox, 431. 
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to come to a hearing, the Court will not permit him to take 
advantage of the objection at that pefiod ; therefore, where a 
plaintiff had served the order to amend, and had neglected to 
apply to the defendant for his copy, but it appeared that the 
cause having subsequently abated by the marriage of a female 
plaintiff, it had been revived, and the order for revivor, (in 
which, as well as in the bill of revivor,) the amendment was 
noticed, served upon the defendant, it was considered that 
this was sudicient notice of the amendment (9). 

Where a plaintiff, after appea^nce and before answer, 
obtains an order to amend without costs, upon his undertaking 
to amend the defendant's office copy, and it afterwards turns 
out that his amendments are too extensive to permit of their 
being introduced into the original engrossment, he may, on 
payment of the 20 5., which, had the usual order been made 
sanctioning such an amendment, would have been the sum 
which he would have been liable to pay, amend his bill by a new 
engrossment without procuring a new order for that purpose (r). 

It is to be observed that an amended bill is not considered 
to be on the file for the purpose of an attachment for want of an 
answer before an entry has been made of the amendment in 
the Six Clerks’ book, and that there is not any difference in 
this respect between the amendment of a bill which has been 
answered, and the amendment of one which has not been 
answered (f). 

Where a plaintiff, after answer, has obtained an order to 
amend, without requiring any further answer, and shall have 
amended the hill any otherwise than by an alteration in names, 
dates or sums, or the correction of clerical errors only, the 
defendant, as of course, has eight days’ time to consider whe- 
ther it is necessary for him to answer the same, within which 
time he may, if he please, put in an answer gratisif). If no 
answer is put in, the plaintiff, at the end of eight days, is at 
liberty to file a replication, or to set down the cause for hear- 
ing on bill and answer, unless the defendant shall have pre- 
viously served an order for time to answ'er, or taken and 

(9) Lloyd t. Lloyd, 2 Cox, 431. (0 Savory v. Dyer, Amb. 70; 

(r) C’ox V. Chainpiieys, Mad. & vide ctiam lloltoii v, Bolton, atUe, 
Gi ld. 314. |>. 310. 

(.s) Adamson t>. Illuckstock, I 
S. S. 121). 


Amendmenli, 
how made. 


Under order to 
amend without 
costs on under- 
taking to amend 
ofTice copy. 


Plaintiff may if 
necessary file a 
new engross- 
ment on pay- 
ment of 20s. 
costs. 

Amimdod bill 
not on the file 
till cntei'cd. 


Defendant after 
amendment bus 
eight da} s to 
consider wliu- 
tlicrhc will 
answer, &c. 


If no answer 
within eight 
days* plaintiff 
may reply or 
set cause down. 


N N 3 



560 
• &c. 


If plaintiff 
inquires an 
answer he must 
serve a lub- 
pcsnni 

unless wliere 
he has obtained 
an order for 
defendant to 
answer amend- 
ments and ex- 
ceptions at 
same time. 


And may either 
answer or de- 
mur or plead. 


Of the Bill: 


served a warrant for time to answer such amended bil), in 
wbicb case the Master may allow the defendant such time 
(if any) for that purpose as he shall think fit(«i). If a plain- 
.tiff takes advantage of an order for leave to amend . without 
requiring a fresh answer, to insert in his bill a prayer for an 
injunedon, he will not be allowed to move for an injunction 
upon merits confessed in the answer to the original bill till the 
eight days are elapsed, within which the defendant may put 
in an answer to the amended bill (tr). It seems, however, 
that in the Exchequer, where a bill was amended after answer, ' 
by adding a defendant only, it was held that the originid 
defendant could not answer the amended bill (a*.) 

If a plaindff requires an answer to his amended bill, he 
must serve the defendant with ^suhpeena for thatFpurpose(y), 
in the form required by Lord Brougham’s orders(z), unless he 
has upon exceptions allowed or submitted to, , obtained an 
order for leave to amend and that the defendant may answer 
the amendment and exceptions at the same time, in which 
case no new subpoena is necessary to be served upon the ori- 
ginal defendant (a). 

Formerly, a subpoena to answer an amended bill required 
personal service upon the original as well upon new defend|snts 
made by the amendment, but by Lord Lyndhurst’s order, the 
service of a subpoena to answer an amended bill upon the derk 
in Court of a defendant to the original bill is made good 
service (&), 

A defendant may not only answer an amended bill, but he 
may defend himself from tlie effect of the amendments by, 
demurrer or plea(c) ; as where a plaintiff amends his bill, and 
states a matter arisen subsequent to the filing of the bill, and 
properly the subject of a supplement bill or bill of revivor (d). 
And it has been J^eld, that a defendant may demur to an 
amended bill, even though he has previously put in a demurrer 
to the original bill (e). 


(v) Orders, 21 December 1889, 14. 
(») Savery v. Dyer, A mb. 70. 

( a ) Gill V, Mathews, 3 Anst. 870. 
(y) Pennington v. Ld. Muncastcr, 
1 Nevvl. Pra. 197. 

(:} Old. 21 December 1833, 1. 


(а) Angerstein V. Clarke, 1 Vcs. 
J. 250. 

(б) Old. 3 April 1828, 20. 

(c) Lord lied. 1G9, 234. 

(d) Ibid.} I Atk. 29. 

(t) Bancroft v. Wardour, 2 Bro. 
C. C.66; 2Dick,67, S. C. 



Ofamindi^ Anis. 

tt is Mi that ff a ttiatter i m k nn stlhs^ent t^^ the filing of 
the bill, and property the subject bf a snpplemenl^bill is stated 
by amendment, and the defendant answers the amended bill, 
it is too late to object to the iiregularity at the hearing(e) ; it 
has, however, been recently decided that if a defendant by 
his answer to ah amended bill claim the same benefit that he 
would have been entitled to had he demurred or pleaded in 
bar, he will be entitled to the same advantage at the hearing 
that he would have had, had he put in a formal plea or de- 
murrer to the amended bill(/), and that he will not be pre- 
judiced as to costs by allowing the cause to proceed. And 
in Milligan v. Mitchell^g)^ where the amendments were in- 
troduced into a bill irregularly, and the defendant, instead of 
coming to the Court by motion to complain of the irreghlairity, 
put in his answer, in which he insisted upon the objection, 
and reserved to himself the same benefit of it as if he had 
pleaded it in bar, to which answer the plaintiff replied, and 
set the cause down for hearing; Lord Cottenham, after 
ordering the amended bill to be taken off the file, and all the 
proceedings upon it to be set aside as irregular, held that 
although the defendants might certainly have prevented con- 
siderable delay and expense by bringing the objection imme- 
diately before the Court, the costs ought to be borne by the 
plaintiffs. 

The proper course, however, to be pursued in general by 
the defendants, where a bill has been irregularly amended, is 
to apply to the Court by motion either to have the amended 
bill taken off the file, or to have the amendments expunged. 
The former motion is applicable to cases where there has been 
a new engrossment, the latter is adopted where the amend- 
ments have been merely made by interlineation of the old 
record. 


We have seen above that in all cases where the plahitiff 
obtains leave to amend his bill upon payment of costs, the 
amount of costs to be paid to each defendant, or set of de- 

(c) JiOrd Red. ICO. 234. (^) 1 Mylnc i>. Craig, 133. 

(/) Wray t>. flutchinson, 2 M. & K. 235. 
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Of Aniwtiingy 
Ac. 

' s 

Irregularity in 
amendment 
should be taken 
advantage of 
by demurrer or 
plea. , 

But defendant 
may by answer 
reserve the 
same benefit ai 
if he had de- 
murred or 
pleaded. 


Of the costs of 
amendment ; 



Of (he Bill : 


Cu8ti» 

of Muending. 


to lie paid by 
plaiiitifl* as costs 
in causes where 
sucli costs aie 
ordered to be 
paid by plain- 
tiff; 

unless the 
amendments 
have been made 
by special leave 
or occasioned by 
defendant's own 
default. 

Sums already 
paid to be de- 
ducted. 

Defendant’s 
costs of amend- 
ments to be 
deducted from 
costs to lie paid 
to plaintiff un- 
der a decree. 


Costs of amend- 
ments where 
they change the 
whole case. 


fendants, who have taken office copies or answered, is limited 
to 20 s, This sum has long been felt as very inadequate to 
remunerate the defendants for the expense incurred, and 
various attempts have from time to time been made to relieve 
them from the effect of it, where it has been made the 
means of oppression. In Lord King’s time such attempts to 
vary from the rule were made, and in Deygs v. Colehrooke(h)y 
Lord Hardwicke expressed his intention of consideHng how 
to make & defendant some amends for being pot to a great 
expense^ 'by allowing him a more adequate compensation than 
only 20 s. costs on the plaintiff's amending his bill after a 
long answer and other necessary proceedings on the part of the 
defendant (i). But although his Lordship afterwards departed 
from the rule, he never altered it by any general regula- 
tion, nor was any adequate remedy provided for the injustice 
frequently produced by adherence to it till the new orders of 
1 828 were promulgated ; by the 29th of which it is provided, 

that where a plaintiff is directed to pay to the defendant the 
costs of the suit, then the costs occasioned to a defendant by 
any amendment of the bill shall be deemed to be part of such 
defendant's costs in the cause (except as to any amendment 
which may have been made by special leave of the Court, or 
which shall appear to have been rendered necessary by the 
default of such defendant), hut there shall be deducted from 
such costs any sum or sums which may have been paid by the 
plaintiff according to the course of the Court at the time of 
any amendment ”(^). 

By the 30th order it is directed, that when upon taxation 
a plaintiff who has obtained a decree with costs is not allowed 
the costs of any amendment of the bill, upon the ground of its 
having been unnecessarily made, the defendant's costs occa- 
sioned by such amn^dment shall be taxed, and the amount 
thereof deducted from the costs to be paid by the defendant 
to the plaintiff (/). 

We have seen before that where a plaintiff, after the an- 
swer has come in, finds himself unable to support his case as 


(/i) 1 Atk. 3%. 

(i) Beames on Costs, 221. 


(k) 2 Russ. App. 3. 
a) Ibid. 
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-OfavMw^ng Bills, 

Stated, and takes advantage of a common order to amend to Cl««t 8 
change the whole nature of his Bill, he will not be permitted to - 
do 80 without paying to the defendant all the costs he has been 
put to, beyond those he would have been charged with if the 
bill originally had been properly framed (m); and also that 
where a plaintiff, after putting a defendant to great expense 
in preparing to meet a particular part of the case made 
by the bill, makes use of an opportunity of amending to strike 
out that part of his case, he will not be allowed by that means 
to deprive the defendant of the costs occasioned by the part 
of the bill BO struck out(n). 


(i») AnU, p. 517. (n) AnU, p. 510. 
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Writqf Suipma: 



CHAP. VII. 

OF THE WRIT OF SUBPIEVA. 


Sect. I. — Against whom Issued. 


Nature of the 
writ; 


why so termed. 


Not issued 
against the At- 
torney-general, 


nor against pern 
of the realm, in 
the first in- 
stance. 


The bt]]^ being on the file, the next step is to sue out and 
serve a subpeena, which is a writ issuing out of the Court, 
and directed to the party himself, commanding him to appear 
(according to the old fbrm of the writ) under a certain penalty 
therein expressed, (jtubpeena centum lihrarum)^ and answer 
to the matters alleged against him. This writ is frequently 
called the first process of the Court, but the term process is 
more properly applicable to those proceedings which are sub* 
sequently resorted to for the purpose of compelling obedience 
to the subpesna, in the same manner that the term process at 
common law is applied, not to the original writ^ (which is 
that part of their proceedings which answers to the subpoena 
in equity), but to the writs which are issued in case the de- 
fendant, upon being duly warned to obey the original writ, 
refuses to do so (a). And it is to be observed, that the writ 
of subpoena differs from the other writs of process, in being 
directed to the party himself y whereas the subsequent writs or 
orders are directed, not to the party himself, but certain minis- 
terial officers, commanding them to take certain proceedings 
against the defendant, calculated to enforce his obedience. 

This writ must be issued and served upon all the parties 
defendant to a bill (except the Attorney-general, who being 
an officer of the Qrown, always supposed to be present in 
Court, is, as we have seen, merely attended with a copy of 
the bill), {fi) before a cause can be properly said to be com- 
menced. It is to be observed, however, that before it is issued 
against a peer or peeress, it is necessary to procure in the first 
instance a letter missive. 


(a) 3 Bl. Com. c. xix. 


(6) Ante, 133. 



Of Letters Missive. 
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Sect. II. 

Of Letters Missive. 

The nature and fonn of lettern missive have been before How obtained, 
pointed out (i), and all that remains now to be done^ is to 
direct the reader’s attention to the manner in which they are 
to be obtained and served. 

The first proceeding for this purpose is to leave a petition, 
praying for the letter missive, with the Lord Chancellor*a 
secretary, who will get the petition answered, upon which being 
done in the affirmation, the letter missive must be bespoken 
at the same office (c). 

The original letter, with a copy of the petition, as an- How served, 
swered, must then be served personally, or left at the de- 
fendant’s place of abode {d). An office-copy of the bill must 
also be served at the same time with the letter missive. 

And by an order of the 28 th November 1783, persons Peem not bound 
having the privilege of peerage are not obliged to take or pay 
for any other copy of the bill upon their appearing thereto (e). 

It is to be observed, that this letter missive is only a com- Proceedings in 
pliment, it is not process to found proceedings upon, and the de&uU 
peer may appear to it or not, as he pleases ; if upon such service letter mibsivo. 
he appears it is well, but if he makes default a subpeena must Subpama 
be aivarded against him, because no subsequent process can be 
founded but upon a contempt to the Great Seal, which is the 
royal authority, and the contempt will not arise from the 
Chancellor’s letter, which is ex gratia. 

If a peer of the realm fails to comply yrith the p^ccss against 

the subsequent process against him must be by writ of seques- peers and per- 
tration and not by attachment, as in the case of ordinary 
persons (/). liament. 


^6) Ante^ p. 601. 

(c) Hinde, 82. 

(d) Ibid. 


(e) Hinde, 82. 

{/) Vid^poiU Cbap. VIII, 
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Form of tho 
Writ. 


Form of, accord- 
iDg to the old 
practice. 


According to 
the present 
practice. 


Writ of Subpana : 


Sect. III. 

fy the Form of the Writ. 

A suhpetna (as we have seen) is a writ issued in the name 
of the King, and directed to the defendant in the suit ; and, 
according to the antient term, it commanded and strictly en- 
joined the defendant, that laying all other matter aside, and 
notwithstanding any other excuse, he should personally appear 
before his Majesty in his Court of Chancery, on a certain day 
therein specified, wheresoever it shall then be, to an3wer con- 
cerning those things which shall be then and there objected to 
him, and to do further and receive what the said Court shall 
have considered in that behalf : and this the defendant was 
warned, that he might in no wise omit under the penalty of 
one hundred pounds. 

The form of mbpeenuy as now issued in pursuance of Lord 
Brougham’s orders, is as follows (f ) : — 

“ William the Fourthy by the Grace of God of the United 
Kingdom of Great Britain and Irelandy Kingy Defender of 
the Faith. To X. Y. greeting. We command you [and 
every of youy where more than one Defendan(\y that within 
[four daysy if a town causCy or eight daysy if a country 
crttwc], after service of this writ on yoUy exclusive of the day 
of such service ; laying all other matters and excuses asidcy 
you do cause an appearance to he entered for yoUy in our 
high Court of Chanceryy to a Billy [or as the case may hey 
“ an Information'^'l filed against you by A. D [and othersy 
or another], and that you do answer concerning such things 
as shall he then and there alleged against you ; and observe 
what our said Court shall direct in this behalf , upon pain of 
an attachment issuing against your person ; such other pro- 
cess for contempt as the Court shall award. Witness ourself 

at Westminster, the day of the 

year of our reign'* 


(g) Old. 21bt Dec. 1833. 



Of the Perm of the Writ sgf 

The following^ memorandum is directed to be placed at the Fbrm of the 
foot of the writ: — ‘‘ Appearances are to be entered at the , 

Six Clerks* Office^ Chancery-lane^ London** 

The alteration which has been thus made in the form of the 
writ, appears to have been suggested by the report of the 
Chancery Commissioners of the 2Sth February 1826; pro- 
position 1 d; 2, which recommended that the form of this writ 
should be altered, and the writ so formed, as upon the face of 
it, distinctly to inform the party upon whom it is served, what 
he is really required to do, and what will be the consequence 
of his disobedience. 


According to the old practice, generally speaking, all sub- Day of return. 
pcenas were returnable in Term-time only; but a plaintiff, in a 
town cause, (that is where a defendant resided in London, or 
within a certain distance from it), was entitled to a particular 
privilege, enabling him out of term, upqn an allegation, sup** 
ported by affidavit, that a defendant lived in London, or within 
ten miles thereof, to obtain an order for a subpoena to appear and 
answer, returnable, as it is technically called ‘‘ immediately ; ** 
which abbreviated the ordinary return, and relieved the plain- 
tiff from the necessity of waiting till the following term (4). 

The Commissioners for inquiring into the practice of the 
Court, adverting to the increased facility of communication 
which now subsists between the various parts of the kingdom, 
thought it unreasonable that any distinction should prevail 
between town and country causes, in this respect ; and accord- 
ingly, among the alterations which they proposed in their report, 
they suggested, that every plaintiff, whether in a town or coun- 
try cause, should at all times be at liberty, without order ^ to 
sue forth a subpoena to answer, returnable on a day certain^ 
either in Term-time or vacation. This recommendation of the 
Commissioners was only partially adopted in Lord Lyndhurst’s 
orders, which merely enabled tlie plaintiff to obtain an order 
for a subpoena^ returnable immediately, without affidavit (t); 

(h) Chan. Report, 1820; Expla- 0) Ord. 3 April 1828 ; 1. 
natory Tapers, prop. 1. 
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VdnliKif fki 
Writ. 


Indoncment. 


Writ of SubpCBna ; 

blit the form proMiribed by Lord* Broughtem'd orders appears 
fully tooairy into affeet the proposition of theCoimniBsioners 
in this respect, by making all subpoenas ad respondend ; re- 
turnable, not immediately, but within four days, if the cause 
be a town cansoj or eight da^ if a country cause, after the 
service of the writ, exclusive of the day of service. 

By this judicious alteration in the form of the writ much of 
the obscurity which wras occasioned by it as originally framed, 
has been removed ; and the defendant, upon whom it is served, 
is now distinctly informed by the writ itself, of what he is 
really required to do, and what will be the consequence of his 
disobedience. 

It will be observed, that in the old forms of the writ, nothing 
was stated as to the day upon which the defendant was to 
appear in consequence of it; this was generally specified by 
indorsement, if it included only one defendant, and if there were 
more defendants than one, in what were termed the labels, 
(which were slips of parchment attached to the writ, in order 
that, when there were more defendants than one included 
in the same subpoena, they might be torn off, and served upon 
such of them as were not served with the writ itself) : the 
day of appearance now appears in the body of the writ. The 
names of the party, at whose suit the subpoena is issued, and 
the nature of the proceeding which the defendant is called 
upon to appear to, are now also inserted in the body of tlie 
writ ; whereas formerly these matters were only mentioned in 
the label, and by indorsement on the writ {k). 

The defendant is also informed, by the memorandum at the 
fbot of the subpoena, of the proper place to which he is to go, 
for the purpose of entering his appearance, in case he wishes 
to do So in person. 

By the third order of the 21st December 1833, the indorse- 
ment of the writ must contain the name or firm, and the 
place of business or the residence, of the solicitors or solicitor 
issuing the subpoena ; and where such solicitors shall be agents 
only, then there must be further indorsed thereon the name or 
firm, and place of business or residence, of the principal soli- 
citor or solicitors. 


(fc) Hindc, 78. 
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Uy the micient practioe of the Court, the namee of three Fm M M 
defeudauts might -be iueerted in the eanie subpeetuif husband . , 

and wife being accounted but as. 0Qe(i>: and to each writ Threedefend- 
containing more nemos than one, there was a label for each' 
a:dditional name (m). This label, as we haTo mn, was added subpoena, 
ibr the convenience of service of the writ, which, in ordinary- 
cases, was effected, where there were more defendants than 
one, by showing the subpcena and delivering a label to the two 
first, and leaving the writ itself with the last, or at his dwell- 
ing-house (n). This method of service, however, wae found 
to be, frequently productive both of inconvenience and ex- 
pense, for it often happened that one or both of the two first* 
defendants could not be found so as to be personally served, 
before the return of the subpoena^ in consequence of which tlie 
plaintiff was put to the delay and expense arising from the ne- 
cessity of suing out a new writ. To remedy this, it was pro- 
posed by the Commissioners, that a writ of subpoena should 
be sued out for each defendant, and that the costs of all such 
writs should be costs in the cause. (ci) This proposition was 
carried into effect by Lord Lyndhurst's orders (/>); but the 
practice of allowing three names in each subpoena has been 
restored by Lord Brougham's orders (^), by which it has been 
ordered that every subpoena other than a subpoena duces 
tecum^ shall contain three names where necessary or required ; " 
and the inconvenience alluded to, as arising under the old 
practice, has been obviated by the new form of the writ, and 
the method of service directed by those orders. The names 
of husband and wife are considered but as one name under the 
new practice, as well as under the old. 

Care must be taken in making out the subpoena that there Mistakes in the 
be no mistake in the form of the writ, for if there be any, » 

and a defendant discovers it, he may take advantage of such how taken ad- 
mistake ; and, if prosecuted for want of appearance, he may 
refer the for irregularity, and obtain Costs (r). If, 

however, in the interval, between the time of suing out vice. 

, (0 Prac. Reg. 400. (p) Ord. 3 April 1828 ; 2. 

(m) Ibid. (q) Ord. 21 Dec. 1833 ; 0. 

(n) Ibid. 401. (r) 1 Harr. 08. 



660 


Writ of Suhpeena : 


Form of the 
Writ 


.Infant not bap- 
tixecl, how de- 
acribed. 


How Sued out, 
and iMued. 


Under the old 
practice. 


the aubpcena and the service of it, the plaintiff discorera 
any mistake or error in the names of the parties, he may 
correct it, and have the writ resealed upon payment to the 
clerk of the Subpoena-office of a fee of one shilling, and at 
the same time having a corrected preBcipe of such subpcena, 
marked altered and resealed,” and signed wifh the name and 
address of the solicitor or solicitors suing out the same (s). 

It may be observed in this place, that where an infant was 
bom pending a suit, and the parents, in order to interpose 
• difficulties in the plaintiff’s way, refused to have her baptized, 
an order was made that she should be described in the 
subpcena as the youngest female child of her father and 
mother (0* 


Sect, IV. 

How sued outf and Issued, 

To obtain a subpoena^ the first process, under the old practice, 
was to leave a pr(Bcipe or the suhpeena’-noie at the Subpcena- 
office, in the following form : viz., in Chancery. Subpoena 
A, C,D., E, F. to appear in Chancery, returnable the 
23d January, at the suit of G, H.j [or G. H, and another, or 
others]. This prcecipe might be made out, either by the clerk 
in Court or the solicitor (u), (who put his name at the 
bottom of it,) and was the authority upon which the subpoena 
was made out and sealed. The prtBcipe having been left, the 
subpoena was then made out by the officer of the Subpmna- 
office, who got it sealed with the Great Seal in the usual way. 
After which the subpoena was left at the clerk in Court’s seat 
by the bag-bearer of the office, or, if bespoke by the solicitor, 
it remained in the office until he sent for it (a;). 

A material alteration has, however, been occasioned in the 
practice with regard to the suing out and preparing the sub- 

(i) Ord. 21 Dec. 18S3 j T. (u) 1 Harr. 97. 

(c) £loy V, Broughton, 2 $. & S. (x) Ibid. 97. 

188. 



How Sued out, and Iseued, 
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pcenas issued by the Court of Chancery by the statute Under the new 
3 & 4 Will. 4, c. 94, and the orders promulgated under its 
authority. 

By the 3 let section of the Act, it is enacted, that the 

patentee of the Subpoena-office shall forthwith provide a seal, 

in such form and with such impression as the Lord Chancellor 

shall approve of ; and that the Lord Chancellor for the time 

being may cause such seal or impression to be varied from 

time to time as to him may seem fit ; and that any person 

desirous of issuing a writ of subpoena^ such as has been 

heretofore issued by such patentee, may prepare such su6- 

pcenay and present the same for sealing, and the same shall 

henceforth be an open writ, and either in the present form, or 

in any other form which the Lord Chancellor may from time 

to time direct ; and such writ shall, upon presentment thereof 

for that purpose, be forthwith sealed with such seal, and shall 

have the same force and validity as a writ of subpoena now 

has when sealed with the Great Seal/’ 

In pursuance of the above section of the Act, it has been StApa'^m made 

provided by the orders of the 21st December 1833, ‘‘ that all 

writs of subpoena in this Court shall be prepared by the soli- ' 

citor of the party requiring the same, and that the seal for 

sealing the same shall be marked or inscribed with tlie words 

Subpoena-office, Chancery : ” and such writs shall be in the 

forms mentioned at the foot of the orders, or as near as may 

be, with such alterations and variations as circumstances may 

require.” The second order, however, directs that a prmdpe in 

the usual form, and containing further the particulars therein- \mipfacipemMni 

after mentioned (as to the names and residences of the solicitors 

issuing the same), shall in all cases be delivered and filed at 

the Subpoena-office. The particulars required, with regard to 

the names and residences of the solicitors issuing the writs, are, 

that the name or firm, and the place of business or residence Names andresi- 

of the solicitor or solicitors issuing a subpoena, shall be indorsed fences of soli- 
. ^ 1 citors or agents 

thereon ; and that where such solicitors shall be agents only, to be indorsed. 

then there shall be further indorsed thereon the name or firm, 

and place of business or residence of the principal solicitor 

or solicitors.” 

o 0 


VOL. I. 
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UBdtrtiitiitw 

Practice. 


Of mistalccs in 
the prtecipe. 


No subpornu to 
be issued till 
after bill filed ; 

except in in- 
junction cases. 

Certificate of 
filing bill not 
necessary. 


Six Clerk not to 
antedate bills. 


Plaialiflr issuing 
iubpaiM before 
bill filed may 
retain it on pay- 
ment of defend- 
ant's costs. 


Wfil of Subpma : 

In eonfequence of the above Act of Parliament and order, 
the practice now ia for the solicitor of the plaintiff to prepare 
the subpoena^ and to leave it, together with the prurdpe^ as 
above directed, at the Subpoena-office to be sealed ; and the 
pracipe being the authority for the sealing of the writ, is filed 
in the office. 

Care must be taken in the case of the praeipe^ as well 
as of the writ, that no mistake is made in it, either of the 
parties’ names, plaintiff or defendant, or in the return, for any 
such mistake will vitiate the writ (^). 

By statue 4 Ann, c. 16, no suhpeena or other process for 
appearance shall issue till after the bill is filed with the proper 
officer, and a certificate thereof brought to the Subpoena-office, 
except in cases of bills for injunctions to stay waste, or to stay 
suits at law commenced ( 2 ). 

In consequence of this Act, it was formerly the practice, 
after filing the bill, to procure a certificate thereof from the 
Six Clerk in the cause, and without such certificate nomhpeenay 
except in injunction cases, could be issued (a). That practice 
has, however, been discontinued, and the suhpesna may now 
be sealed and issued without any such certificate. 

It is, however, quite irregular to issue a subpoena, except in 
tlie cases specified in the Act, until the bill is on the file ; and 
if a plaintiff does so, it is at risk of costs (6) ; for if a de- 
fendant be served with a subpoena, and before the return he 
instructs a clerk in Court to search if any bill be filed, and it 
appears that no bill is filed, he may apply for costs, unless it 
be an injunction cause (c). 

It was in oider to check a practice which formerly pre- 
vailed for the six clerks to antedate the bills, that the order 
before referred to (d), that no Six Clerk presume to antedate 
any bill, was promulgated (e).” 

It is to be observed, that although a plaintiff issuing a sub- 
poena before bill filed, does so at the risk of costs, he may 
nevertheless obtain an order to retain his bill, upon paying the 
defendant his costs out of pocket (/). 

(y) 1 Turn. & V. 105. (c) Ibid. 77. 

(i) Hind. 76. (d) Ante, 608. 

(a) Ibid. 77. ( 0 ) Bearoe’s Ord. 168. 

(5) Ibid. 76, (/) I Turn. & V. 104. 
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Of Service of the Subpoena. 

In cases which are within the exception in the Act, that is 
to say, where the bill prays an iiyunction, tlie bill need not bo 
on the file before the return of the subpoena {f ) ; and, as the 
day of the return does not expire till twelve o’clock at night, 
(after the office is closed) it is considered that the bill is in time 
if it be on the file at the time of opening the office the follow- 
ing morning.* 


Sect. V. 

Of Service of the Subpoena. 

All subpoenas must be served before the last day of the 
term next following the term or vacation in which it is sued 
out (/i). And, it is to be observed, that service on a Sunday is 
not good service (i ) ; so that whore the last day of the term is 
on a Monday, the writ must be served before twelve o’clock on 
the Saturday night preceding. The service of a subpoena is 
either ordinary or extraordinary. 

Ordinary service is effected by serving the party with the 
writ personally, or by leaving it at his dwelling-house, or 
usual place of abode. According to the new orders, personal 
service is to be effected by delivering a copy of the writ and 
of the indorsement thereon to the person served, and at the 
same time producing to him the original writ (^). 

Personal service upon an infant may, as we have seen, be 
effected in the same manner as service upon adults, though if 
the infant cannot be got at, the writ may be served upon his 
father or mother, or other guardian or person having the care 
of it. Such service, however, ought to be warranted by a pre* 
vious order of the Court (I). 

'Service upon a married woman may be effected by serving 
her husband (m) ; and it seems that service on the wife ivas 

(g) Ibid. 104. (Jk) Orders, 21 Dec. 1833 ; Ord.4. 

(k) Orders, 21 Dec. 1838 \ Ord. 7. (0 Ante, 229. 

( i ) Mackreth v. Nicholson, 1 Newl. (m) Ante, 216. 
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Writ of Subpoena : 

under the old practice good eerrice on the husband, if done by 
leaving the body of the subpoena with her at her husband's 
dwelling-house (n) ; under the present practice, therefore, ser- 
vice of a copy of the writ upon the wife at her husband's 
dwelling-house will be good service upon the husband. 

When the bill relates to the wife's separate estate, and the 
husband is abroad, the subpoena may be served^upon the wife 
alone (o). 

If a bill be filed against a corporation, the process must be 
served upon some one of the members (/?). 

Where a subpoena was served at the dwelling-house of the 
party, it was formerly necessary to leave the body of the writ 
itself with some one of the family there ; but now it is ordered, 
that in all cases where a subpoena might formerly have been 
served by leaving the bo<ly thereof at the park’s dwelling- 
house, or otherwise than personally, it shall be sufficient to 
leave a copy of the subpoena with the person upon whom it is 
served, producing the original writ to such person (g). 

Service at the dwelling-house to bo good, without special 
order, must be at the place where the defendant actually resides, 
and the mere leaving the writ or the copy at a defendant’s 
ordinary place of business, if he does not reside there, will not 
be good service ; and therefore where, under the old practice, 
a subpoena, returnable immediately, was moved for upon affi- 
davit, stating that the defendant lived at Epsom, but that ho 
had chambers in the Temple and resided there, Lord Thurlow 
said that as it did not appear that his jplace of abode was in 
the Temple he could not make the order (r). Where, how- 
ever, a Member of the House of Commons having a house 
at Southampton and no town residence, was served with a 
subpoena, returnable immediately, at a friend’s house in Lon- 
don, with whom he was upon a visit, and for default of ap- 
pearance a sequestration had been awarded, and a motion was 
made at the instance of the defendant to set aside the seques- 
tration for irregularity. Lord Thurlow said he could not suppose 
that the defendant, a Member of Parliament, during the ses- 

(n) Ante, 217. 

(o) Ibid. 

(p) Kind. 87. 


( 9 ) Orders, 21 Dec. 1833 ; Ord. 4 . 
(r) — », Shaw, Hind. 92. 
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sion of Parliament had no town residence, or that the residence 
above stated should not be taken as a residence quoad the 
defendant, whose duty it was to attend, and actually did 
attend, the House, and therefore refused to grant the motion. 
And so where a letter missive, and subsequently a subpoena, 
had been served at the town residence of a Peer during the 
sitting of Parliament, Lord Thurlow appears to have been of 
opinion that it was good (s), and in a recent case where a 
letter missive, and afterwards a subpoena, had been served at 
the town residence of a Peer, who at the time was abroad, 
and afterwards an order nisi for a sequestration was issued, 
the Vice-Chancellor refused a motion to discharge the order 
nisi, and his Honor’s decision was confirmed by the Lord 
Chancellor (Lord Brougham)j(0. 

Fonnerly, where the defendant was a Member of the House 
of Commons, service at his dwelling w'as the most convenient 
and most usual way of serving him, because, previously to 
the 47 Goo. 3, c. 40, the service of the w’rit upon a Member 
of the House of Commons was accompanied by an office copy 
of the bill, signed by the proper Six Clerk or his deputy. 
The above statute has however dispensed with the necessity 
of this proceeding. 

It should be observed that if there bo any irregularity in the 
service of the sxibposna, the defendant, if he means to avail 
himself of the objection, should not appear, as by so doing he 
will waive the irregularity. He should move to discharge the 
attachment when it i|6ucs (?0« 


Where a subpoena cannot bo served by either of the ordi- 
nary methods before pointed out, extraordinary means may 
be resorted to. Such service, however, ought in general to 
be warranted by a previous order of the Court, though some- 
times where an extraordinary service has been effected the 

(s) Attorney-general v. Earl of tachment, tliat ho should enter his 
Stamford, 2 Dick. 744. appearance with the Registrar, which 

(0 Thomas v. Earl of Jersey, 2 can only be done on his entering into 
M.& K.S06. an undertaking that the serjeant-at- 

(u) hound V. Wells, 3 Mad. 434. arms shall be sent against him incase 
It seems, however, to be necessary, he shall be found in contempt. Vidt 
before he moves to discharge the at- post. Chap. X. of Appearance. 
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Writ of Subpoena : 

Court havo considerod it to be good; thus where A,, who 
a|Brved the subpoewif deposed that he hung the same upon B.’s 
dWi and within half an'hour after saw him abroad with a 
wilt in his hand, which he supposed to be the,>iubpceni^ an 
attachment was awarded, and S. committed to ^e Fleet for 
his non-appearance (a)^ and it haS been held good service, if 
a person keeps the door of his liouse shut, and refuses to open 
it,' to leave tlie writ under seal hanging upon the door of the 
house, or to put it into the house under the door, or within 
the windows ; but none of these are good service, unless it 
can be proved that such subpoena afterwards came to the 
defendant’s hands, or he was in the^ house at the time, or 
had notices of it ; as where a plaintiff made oath that he had 
heard the defendant confess that he had been served with a 
but had not appeared (y). And so where a person 
made oath that he showed and offei*ed to deliver the subpoena 
to the defendant, but that he refused to accept it, and did not 
appear, an attachment was issued (z). 

In general, however, if an extraordinary service is neces- 
sary, the safest course is for the plaintiff to apply in the first 
instance to the .Court, by motion, supported by affidavit stating 
the circumstances, for an order that the particular mode of 
service required may be good service. Orders of this nature 
have, as we have seen, been granted where infants have been 
secreted or kept out of the way, so that they could not 
be personally served (a); and the Court has ordered that 
leaving a subpoena with the turnkey of a prison shall be good 
service on a prisoner at large, though tl the defendant had 
been a close prisoner such service wonld be good without 
order (b). With reference to this case, it is to be observed, 
that no process can be served upon a prisoner committed at 
the suit of the Crown without leave, though if he has once 
appeared you may go on against him(c). In a case before 
Lord King, where an application was made that service of a 
subpoena on the turnkey of Newgate might be good service 
upon a prisoner who had been committed to that prison for 

(.i) Uickers v. Stilman, Cary, (s) ParU v. Thomas, ibid. 134. 
A7. (a) Ante, 200. 

(y) Waters r. Bird; How i*. (/>) Hind.86. 

^laddock, Cary, 104. 115. (^t) Anon. Mos. 237. 
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murder, of Whicli he had been indieted, and h epecial Tetdict 
found, but not argued, hit Lordship, as one bf the commiS'- 
sioners of oyer and terminer before whom he Was tried, made 
an arder that the keeper of Newgate should admit the plain- 
tiff's solicitor to serve the process upon the' prisoner (ei); 

Upon the same "principle, where a defendant has quitted 
his residence and cannot he found, orders have been made 
that service at his lest place of abode may bC good service (e), 
and in Sir William Pulteney y. Sheitan(f)i an Older was 
obtained, upon motion, that service at the last place .of abode 
of the defondant’s wife might be good Service. 

It seems, however, to be necessary, where service is to be 
made at the^ defendant’s last place of abode, that the de- 
fendant should have resided at such plaice within the period 
of twelve months before the service of the writ ; and where a 
writ was served at the defendant’s last place of abode under 
an order, and it appeared afterwards that* he had left his 
lodging above a year before, the Court held that the service 
was not good(^). ’ ' 

’fhe Court has permitted service of a subpoena to be made 
by sending it under cover to the person to whom the de- 
fendant had directed his letters to be sent; thus where a 
defendant had formerly frequented a certain public-lioiise, but 
had not been there for six months, and had concealed himself 
to avoid his debts, and had written to the plaintiff upon the 
subject of the suit, and desired him to send his answer to a par- 
ticular address, an order that service of the subpoena by send- 
ing it under cover to that address was made (4). We have seen, 
however, that where there was a covenant in a mortgage deed, 
that if the mortgagee should be desirous of filing a bill of 
foreclosure, service of a suhpeena on a person tlierein named 
should bo good service. Lord Thurlow refused to order sub- 
stituted service upon such person, because to make the order 
sought involved the necessity of docicliog upon the validity of 
the deed itself, Which ho could not do without having the 
party before him(i). 

(d) Anon. Mos. 237, (g) Parker v. Blackbourne, ubi 

( e) Parker v, Blackbourne, 2 Vern. supra, 

309. (A) Hunt V. Lever, 5 Ves, 147. 

if) 5 Vc4. M7. (i) Vide ante, p. 206. 
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Substituted to- We have before seen that in cases where an injunction is 

%—■■■- w ■' * sought to, restrain proceedings at law by a party who is 

abroad, the Court will order service upon the attorney or 
agent of the party commencing the proceedings to be good 
service of the subpoena upon the client and principal (^), and 
that in some cases also where injunctions are not sought, the 
Court have permitted service upon the agent or factor of a 
defendant abroad, acting in respect of the property in dis- 
pute, to be good service upon the principal (Z). The distinc- 
tions upon these heads have been before fully discussed and 
pointed out in Chap. IV. Sect. 12 of this Treatise, to which the 
reader is referred, as well for information upon this point as 
upon the remedies from time to time provided by the Legislature 
for the inconvenience arising from the defect of power in 
courts of equity to compel the appearance of parties who are 
either resident out of their jurisdiction, or who have absconded 
for the purpose of avoiding their process (m). 


Sect. VI. 

Of Contempts of the Suhpoena, 

If upon service of this writ the defendant beat the party 
Of contempts serving it, or use scandalous or contemptuous words against 
the Court or the process thereof, he thereby commits a con- 
tempt of the Court, and the defendant is liable t^ punishment 
by imprisonment (n) ; and it appears to have been held that 
if upon a copy of the writ being served, and the writ shown, the 
person speaks with contempt before he knew its contents, or 
from what Court it issued, it will be a contempt (o). 

Contempts of this description are called extraordinary con- 
tempts, to distinguish them from those which are incurred by 
the mere act of disobedience to the ordinary process of the 
Court. Some difference appears to exist in the practice of 
the Court in cases of contempts of this nature, which consist 


(fc) Ante, p. 302. 

(0 p. 208. 

(mi) AnU, p. 270. 


(m) 1 Newl. Prac. 67. 
(u) Hind. 85. 
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in the mere use of scandalous or contemptuous words, and Contempts of 
those which consist of beating or other corporeal ill usage of . 

the person serving it. It seems that where actual battery is By actual bat- 
proved, the offending party may be ordered to stand com- 
mitted at once, upon motion, without further examination (p). 

In such case, however, the battery must be proved by the 
affidavit of two witnesses (q ) ; and if it rests upon the evi- 
dence of one witness only, the Court will only make an order 
for the committal of the defendant, unless he shows cause 
against it within a limited time (r). 

Where the contempt is by abusive and scandalous words By abusive 
against the Court, or the process thereof, and they are proved 
by the affidavit of two witnesses, the party offending may 
likewise be ordered to stand committed, upon motion, with- 
out further examination (s) ; but where there is only tlie 
affidavit of one witness, the proper course appears to be to 
move for an attachment, whereupon the offending party may 
be brought up to be examined ; and then if the misde- 
meanor shall be confessed, or proved against him, he shall 
stand committed, unless he satisfy the Court and pay tho 
prosecutor his costs (f). In such case, also, it scorns that tho 
misdemeanor, if not admitted, must be proved by tho oaths 
of tW'O witnesses, otherwise he must be discharged, . though 
his discharge will, in such case, be w'ithout costs, in respect 
of the oath made against him (?/). 


Sect. VII. 


Of Counterfeit Suhpeenaa, 


It is to be observed that a counterfeit subpoena does not Counterfeit 

. . - , , . . , Siihpa nai do 

oblige, and that whosoever serves it, if he knows it, misbe- not oblige. 


(p) Beames, Ord. 204. 

(q) Anon. 3 Atk. 210. 

(r) Elliot V. Halmarack, 1 Mer. 
302 } Van. v. Price, 1 Dick. 01 ; 
Morgan v, Jones, ibid. rifie 
ctiam Williams v. Johns, 2 Dick. 
477 ; 1 Mer. 303, », where a similar 
order was made, and because the 
defendant was of a ferocious dispo- 
sition, and no one dared sene him, 


it was further ordered that leaving 
the order at his dwelling-house should 
be good service. 

(s) Deames, Ord. 205. 

(0 Ibid. 

(n) Ibid. As to the method of 
proceeding under attachmenu for 
contempts of this nature, vide post. 
Contempts. 
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haves himself^ and an attachment will go against him for the 
contempt nrhich he has thereby committed (x). In Thatcher’s 
case a clerk in Chancery was committed by the Lord Keeper 
for a very high misdemeanor in sending writs into the 
country with soft yellow wax upon them, without being sealed 
with the Great Seal, as if they had been actually sealed ; and 
this was said to bo a misdemeanor next to counterfeiting the 
seal ; and ho was bound in 1,000 I, himself, and two more in 
500/. each, for his appearance, in order for an information (y). 


Sect. VIII. 

Of the Costs of the Subpdena. 

Ui^DEa the old practice of the Court the costs of suing out 
a subpoena to appear and answer were 6 s . Sd, for drawing 
the pracipe and leaving the same at the office (z), and 8 s. for 
the subpoena if sealed at a general seal, when there was one 
defendant or two (a), and when there were three defendants, 
85 . 6 c/. If the writ was scaled at a private seal when other 
matters wero sealed, there was an extra fee of 3 s. 6 d. 
charged for scaling ; and if the Great Seal was opened ex- 
pressly for the purpose, the charge was two guineas extra (b). 
But by the present practice, as regulated by Lord Brougham’s 
orders(c), the amount to be allowed in costs for every subpana 
other than a subpoena duces tecum, including the praecipe, 
attendance, and sum paid for sealing, is fixed at 5 10 c/. (^) ; 


(x) Hind. 8G. 

(y) 12 Mod. 355 ; Hind. 93. 

S I Turn. & V. 8. 

Ibid. 104. 

(h) Ibid. 105. 

(c) Ord. 21 Dec. 1833 ; Ord 5. 
(dJBy 8tat. 3 fic4 W.4 ,c.94. 
s. 31, il 18 enacted that there shall 
hereafter be paid for each subptena 
on the same heine sealed, the sum of 
five shillings and sixpence, which 
sum shall received by the patentee 
of the Sub|^na- office until his 
death or resignation of, or removal 
from, his said office, who, out of 
such sum so to be received bv him, 
shall pay to the receiver of tne six- 


penny writ duty the sura of six- 
pence ; to the chaff wax and his de- 
puty, for their equal use, the sum of 
twoKnee, and to the sealer attached 
to the Great Seal and his deputy, 
for their etjual use, the like sum of 
twopence ; and from and after the 
death, resignation, or removal of the 
present patentee, such writs of sub- 
pwna shall be sealed by the said 
clerk of the affidavits, who shall 
thenceforth receive the same sum of 
five shillings and sixpence, and after 
discharging the like fees and out- 
goings to the several licfore-mcn> 
tion^ officers, shall pay what may 
remain to the said Accountant-gene- 
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in addition to which sum the solicitor suing out the same is Costs of the 
to be allowed one fee of 6 s. Sd. for the pracipe and atten- 
dance on such sealing, as heretofore, when the number of 
names included therein shall not exceed nine, and if they 
shall exceed nine in number, then an additional fee of 
6 s. 8d. ; and if they exceed eighteen, a further fee of 
6 s. 8 d., and so in proportion for every additional number of 
nine names included in such pracipe. 

By the second of Lord Lyndhurst's orders (e) the costs of all 
subpoenas to appear are directed to bo costs in the causes 

lal, to be by him placed to the ere- ** The Suitors* Free Fund Account/* 

dit of the said account, entitled (e) Ord. 3 Ap. 1828. 
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Sect. I. 

Of Contempts in GeneraL 

Where a party having been duly served with a subpoena 
neglects or refuses to appear, he is said to have incurred a 
contempt of the Court ; and so he does if, having appeared, 
he refuses to answer or to obey any decree or order which the 
Court may think proper to make. 

Contempts of the nature above alluded to are styled ordi- 
nary contempts, or contempts in process ; and as they merely 
relate to the transactions between party and party, the offender 
may purge his contempt, by doing whatever the act is, the 
non-performance of which has brought him into contempt, 
and paying to the other party whatever costs may have been 
occasioned by this conduct. 

Ordinary contempts are divisible into such as are com- 
mitted by non-obedience to the subpeena^ and such as are 
committed by non-obedience to a decree or order. The latter 
species of contempt will be the subject of a future Section of 
the Chapter upon Decrees. 

There is another species of contempt in which the dignity 
of the Court is chiefly concerned, and which cannot be purged 
by mere satisfaction to the party, but may be the subject of 
punishment by the infliction of imprisonment or fine. These 
are chlled extramdinary contempts, and are the subject of 
peculiar inodes of proceeding, which will be pointed out in 
another part of this Treatise. 

At present the reader*s attention will be drawn to the 
method to be adopted when a party is guilty of a con- 
tempt by noil- obedience to the subpoena^ which, where the 
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party is a corporation agfgrogate, is, as we have seen be- 
fore, by issuing a writ of dUtringas directed to the sheriff or 
other proper officer, commanding him to distrain the lands and 
tenements, goods and chattels of the corporation, till the cor- 
poration appears to or answers the bill (a). 

Where the party is a corporation sole, or other individual not 
entitled to privilege of Parliament, process is commenced by 
issuing an attachment, which is a writ directed to the proper 
officer, commanding him to take the contumacious person, and 
to bring him before the Court to answer touching his con- 
tempt, and such other matters as shall be alleged against him. 

In the case of a Peer of Parliament, or a Member of the House 
of Commons, whose persons are privileged from arrest, the 
process of contempt is commenced by issuing a sequestration, 
which is a writ or commission authorizing the person to whom 
it is directed to enter upon the real and personal estate of tlie 
party in contempt, and to take the rents, issues and profits into 
their own possession, See., till the contemnor shall do what is 
required of him. The same process is also resorted to when 
the party is an officer of the Court. 


Sect. II. 

Of the Writ of Attachment. 

It has been stated, that the first process against an indi- 
vidual not privileged, either for not appearing or not answer- 
ing, is an attachment, which is a process that issues out of all 
Courts of Record in cases of contempts, and is awarded by the 
judges, at their discretion, on a bare suggestion, or on their 
own knowledge. In this Court it issues under the Great Seal, 
and is directed to a sheriff or other ministerial officer, com- 
manding him to attach the party, so that he may bo brought 
before the Court to answer touching his contempt, &c. 

The ivord attachment is derived from the French word 
attacher, which signifies to take or apprehend, by command- 
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^ 
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(a) For the method of proceeding of a corporation aggregate, vide ante, 
to compel the appearance or answer p. 190. 
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ment of a writ or precept (b) ; and ** it differs from arrest^ 
in that he who arresteth a man carrieth him to a person of 
higher power to be forthwith disposed of ; but he that attach- 
eth keepeth the party attached, and presents him in Court 
at the day assigned (c). The writ is in the following form : 

Willkm the Fourtky ^c. To the sheriff of Surrey, greet- 
ing, We command you to attach C, D., so as to have him 
before us in our Court of Chancery, wheresoever the said 
Court shall then be, there to answer to us as well touching a 
contempt which he, as it is alleged, hath committed against 
US, as also such other matters as shall be then and there laid 
to his charge ; and further, to perform and abide such order 
as our said Court shall make in this behalf; and hereof fail 
not, and bring this writ with you. Witness ourself at West- 
minster, this day of , in the year of our 
reign, ^c, ^ 

To the bottom of this writ, on the right hand side, must be 
put the surname of the Master of the Rolls, or of the Six 
Clerk in whose division the writ is made out, and the object 
of the writ must be expressed by endorsement, viz. : By 
the Court, for not appearing (or answering) at the suit of 
A. B, plaintiff The surname of the clerk in Court who 
makes out the writ must also be written on the back, some- 
where about the middle (d). 

There is also appended to the writ a label or direction ex- 
pressing the nature of the writ, and the day of the return, 
viz. : “ To the sheriff of, 4rc. An attachment against C. D, 
for not appearing (or not answering) at the suit of A, B,, 
returnable on the day of (e). 

This process issues for a contempt, as well in not appearing 
as in not answering after appearance ; and as the rules of 
proceeding in both cases are similar, the observations in the 
ensuing Sections must be taken to apply to both species of 
contempt, unless where a distinction is eixpressly pointed 
out. 

It is to be observed an attachment for not appearing and 


Not issued 
agtinst Attoi^ 
ney-General ; 


[b) Jacob. Law Diet, 
c) Ibid. 


(d) Hind.lOS. 
(0 Ibid. 
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not anoweringf will not iratie against tha Attornoy-Oeneral, 
whose non-appearance, upon being attended with a copy of 
tlie bill, will not be considered as a contempt, but as a ml 
dicit (/); nor can such a process be issued against a cor- 
poration aggregate, which being an ideal or invisible person, 
existing only in the contemplation of law, cannot bo attached 
or apprehended (g). 

An attachment would also, as we have seen, be an improper 
process to issue against a Peer or other person having pri- 
vilege of Parliament, against whom the first process is by 
sequestration, unless in the case of an infant Peer, against 
whom it seems that an attachment may be sealed, for the pur- 
pose of affording foundation for an order for a messenger ; 
but in such case, as well as in the case of all other infants, 
the attachment is never executed (h). 

It is likewise unusual to issue an attachment against the 
warden of the Fleet, who is always supposed to be present in 
Court (t); and it seems that a sworn clerk is also exempted, 
and that the proper process against him is a sequestration nisi, 
which is tantamount to a suspension from office, which ^vas 
formerly the course of proceeding to enforce his appeari- 
ance(^). 

Ordinarily, if a feme covert be in contempt the husband 
must be included in the attachment (Q ; the Court has, how- 
ever, stayed process of contempt against him for ivant of his 
wife’s answer, where it has appeared by affidavit that she had 
left him, and that he had no power over her (m). And cases 
may exist where she may be attached alone, as where her 
husband is out of the realm, and she is sued in respect of a 
debt on her separate estate («), or where she obstinately re- 
fuses to join with her husband in his defence, or has com- 
mitted a tortuous act (o), or where she has obtained an 
order to answer separately, and does not put in her answer in 
conformity with such order {p). 


(f) itnte. 183. 

(g) Ante, 189. 

(h) Ante, p. 230, n. (z.) 

(f) Anon., JVIos. 238* 

(k) Corbyn v, Birch ; 2 Dick. 635. 


(0 Prac. Reg. 63. 

(m) Vide ante, 208. 

(n) Ante, 205. 

(o) Ante, 200. 

(p) Ante,2U, 
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Process of Contempt ; 


Into what 
County Issued. 


Must be made 
out with the 
r county, 


Several attach- 
ments against 
the same 
defendant. 


Of attachments 
into counties 
palatine. 

—Of Lancaster. 


By the standing order of the Courts all process of contempt 
must he made out into the proper county where the party 
against whom the same issues is resident or dwelling, unless 
he shall be then in or about London, in which case it may be 
directed into the county whene he shall then be (^). It is 
particularly necessary that this rule should be attended to 
where an attachment has been issued for want of an answer, 
and it is intended to proceed to take the bill pro confessOf 
under the 1 W. 4, c. 36, s. 15, without the intermediate 
process- of attachment with proclamation, pursuant to rule 1 . 
of that section ; because by that rule an affidavit is required to 
be made by the solicitor of the plaintiff or his town agent, 
that the person suing forth such writ verily believed that at 
the time of suing forth the attachment, the defendant was in 
the county into which such writ was issued. 

It seems, however, that in ordinary cases a plaintiff may at 
the same time sue out two or more attachments against the 
same defendant into different counties, but only one of them 
must be executed, otherwise the party would be liable to an ac- 
tion (r); and where, a defendant being in contempt, the attorney 
siijod an attachment into Kent and another into London, and ar- 
rested the defendant upon each, upon this being shown to 
the Court, costs were ordered to be taxed by the Master, for 
irregularity and vexation ; but in regard that the plaintiff was 
poor, the Court, upon his prayer, ordered the costs to be paid 
. by the defendant out of a sum of 600 L decreed to the 
plaintiff and resting in Court, and the defendant was set at 
liberty without entering his appearance with the Registrar, 
for the Court said none should take advantage of his own 
wrong (s). 

If the defendant resides in the county palatine of Lancas- 
ter, the attachment must be directed to the Chancellor of the 
Duchy, or his deputy, commanding him to issue his mandate 
to the%heriff, to attach the party ; and to enforce obedience, 
it is necessary to obtain an order, which is of course upon the 
Chancellor, to return the writ, and afterwards an order upon 
the sheriff to return the mandate (t)* 

{q) Beames, Ord. 199. (j) Prac. Reg. 48. 

(r) 1 Smith, Ch. Pru. 84. (I) 1 Turn, and V. 113. 
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Of the Writ of Attachment* 

Formerly writs in process against persons resident in the 
counties palatine of Chester or Durham were addressed to 
the Chamberlain of the first and the Bishop of the second ; 
but since the statute 10 Geo. 4, 1 Will, 4, c. 70, by which the 
jurisdiction of the Chamberlain of the county palatine of 
Chester has been abolished, such writs have been addressed to 
the sheriff. By the 6 & 7 Will. 4, c. 19, the secular jurisdiction 
of the Bishop of Durham has been transferred to the King, 
SO that process directed to that county must now be addressed 
to the sheriff, and not the Bishop. 

Where the defendant is in a city or town which is a county 
in itself, the writ must be directed to the sheriff of city or 
town. ^ 

If the defendant resides within the Cinque Ports, the attach- 
ment is directed to the Lord Warden of the Cinque Ports ; 
and if the defendant is a prisoner either in the Fleet or King’s 
Bench prisons, the process must be directed to the Warden 
of the Fleet, or to the Marshal of the Marshalsea (n). 

According to the old practice of the Court, this writ, as well 
as all other process of contempt, must have been returnable in 
Term time {x ) ; and it was also requisite where it was intended 
to proceed to a sequestration, or to take nhiW pro confesso, that 
there should be fifteen days, between the teste (or date) and the 
return of the writ, unless the defendant lived within ten miles of 
London, when an order might be obtained, by motion or peti- 
tion of course, to make the several processes returnable imme- 
diately (y). In order, however, to save the expense of the 
order for a writ returnable immediately, in a town cause, and 
also to get rid of the delay in the process occasioned by that 
proceeding, a clause has been introduced into the 1 Will. 4, 
c. 36, B. 15, rule 3, by which it is provided, that the party 
prosecuting any contempt shall be at liberty, without order ^ to 
sue forth the several writs in process of contempt returnable 
immediately^ in case the party in contempt resides or is in 
London^ or within twenty miles thereof, and that in other 
cases the party prosecuting a contempt shall be at liberty, with- 
out order j to sue forth such several writs returnable in vaca- 

(u) 1. Harr. 122. Trotter v. (x) Hind. 101. 

Trotter, Jac. 533. (y) Ibid. 
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dent in the 
United King- 
dom but out of 
the jurisdiction ; 


Process of Contempt : 

tioB, provided that there be fifteen days between the teste 
and the return of each writ’* (c). 

The effect of this Act is, to extend the power of issuing 
attachments and other process returnable in vacation to all 
cases, with the restriction, that, where the party resides above 
twenty miles from London, there shall be fifteen days between 
the teste and the return, and to permit such process to be issued 
without a previous order to that effect. 

It is to be observed that where an attachment is issued not 
returnable immediately, but of which the return must take place 
in Term time, it must still, as before, be made returnable on a 
general return day ; thus when the last of the fifteen days required 
by the above rule of the 1 W. 4, c. 36, falls in Term time, thp 
attachment must be made returnable on one of the general 
return days of the Term occurring after the expiration of the 
fifteen days (fL). 

An attachment cannot have -a longer return than the last 
return of the Term following that in which it is tested ; if 
made returnable immediately, it is only in force until such last 
return of the following Term ; and if executed afterwards, its 
execution is liable to be discharged for irregularity (c). 


Formerly no attachment or other process issued without 
order (/), but now the ordinary process of contempt, namely, 
attaciiment, attachment with proclamations, and commission 
of rebellion, issue without order unless incases where they 
are issued against defendants residing in parts of the United 
Kingdom out of the jurisdiction of the Courts at Westminster, 
or. in the Isle of Man, under the 2 W. 4, c. 33 (/i), and 
4 & 5 W. 4, c. 82 (i), in which an order is required to authorize 
the issue of the process, and, it seems, that such order can 
only be granted, where the defendant has already been served 
with a subpoena under those Acts, upon motion, of which 
persoithl notice has been given to him (A). 

(c) Sugflen’s* Acta, by Jemmell, (d) I Smith, Ch. Prac. 85. 

63. Tlie number of days specified (e) Ibid. 

within which a writ is expressed to be (f) Ueames, Ord. 113. 273. 

returnable appears to nieanenlire days. (g) Gilb. For. Horn. 81. £d- 

Mootham v, Waskett, 1 Mer. 243. wards v. Pool, 2 Dick. C93. « 

Under the old practice the fifteen days ( h) Ante, 277. 

were reckoned exclusively of the day (t) Ante, 279. 

of the tcite, but including the day of (k) Harsluck v. Stewart, 0 Sim. 

the return. 1 Px. Aim. 32. 321. 



579 


0/ the Writ of AttachmeHl. 


In the case of %fem ewert also, an attachment cannot be How iMued. 
issued, against her alone, without an order, (which must be ^ ’ 

^ ®j^inst ft 

obtained upon notice) (/), unless there has been a previous or- ftme aweru 
der for a separate answer (m) ; and where, after appearance, 
an attachment was moved for against a feme dovert executrix, 
whose husband was abroad, the Vice-Chancellor said the pro- 
per course was first to move (upon notice) that she might 
answer separately (n). 

It has been held, however, that where a defendant has been Secvs, a second 
discharged out of custody upon promising to put in an answer, 
and the costs of contempt have been accepted but no ansa’er 
is put in, it is necessary, in order to authorize the clerk in 
Court to make out another attachment, that an order for this 
purpose should be obtained (o). 

In. ordinary cases, where an attachment for want of appear- Where for non- 
ance is to be sued out, an affidavit must bo made by the atSuhvlt'rc- 
]>erson who served the subpeena^ containing positive and cor- quired, 
tain averments of the time, place and manner of service (p), 
and of default having been made in appearance (9). And the 
solicitor for the plaintiff must then apply to his clerk in Court, 
and bespeak an attachment, producing at the same time the —wliich must 
original affidavit of service as his authority for issuing the writ, attachment 
This affidavit must be filed before the process is issued (r). issued. 

If the attachment is for want of an answer, no affidavit is Where for 
necessary, and in such cases it seems to be the usual practice no 
for the clerk in Court previously to acquaint tho adverse clerk necessary, 
in Court with liis intention to issue it. Tliis, however, is a As to giving 
mere matter of courtesy, which he need not observe unless attachment, 
he please (5). 


(t) Bushcll V, Dushcll, 1 S. & S. for the clerks in Court to give each 
161. other two days* notice, in writing, 

(m) Powell V. Prentice, ante, before the sealing of an attachment 

p* 211. for want of an answer •, and it seems, 

(n) Bunyan v, Mortimer, Mad. from an order in Hand's Solicitors* 

& Geld. 278. Assistant, p. 33, that whhre the 

( 0 ) Anon. 1 Turn; and V. 107. plaintiff*s clerk in Court had given 

(p) Hind. 102. notice to Uie clerk in Court for the 

Iq") 1 Newl. 70. defeodant that he would on the next 

(r) Broorohead v. Smith, 8 Ves. day seal an attachment against the 

357. Gardner v. Rowe, 4 lluss. defendant, upon which the defendant's 
578f clerk, on the same day, gave notice 

(s) 1 Harr. 117. The practice of to the plaintiff's clerk that he would 
the Six Cleiks* office has long been move for six weeks* time, and ac- 

p p 2 
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Process of Contempt: 

When the clerk in Court has made out the writ he delivers 
it to the bag-bearer of the Six Clerk’s office, who will get it 
sealed. If intended to be sealed at a general seal, it is tested 
for that day, but if left with the bag-bearer for the first private 
seal, or if sent down to the Lord Chancellor in vacation, it 
bears teste on the day on which it is left with the bag-bearer, 
and not on the day on which it may be sealed (r). In Term 
time every day is a seal day. 

It is to be observed that if an attachment is sealed before 
the party is in contempt it will be irregular, although it is not 
executed till after the contempt has been incurred. 

When the attachment has been sealed, the purpose for 
which it is issued must be indorsed upon it, as ^^forwant of ap-^ 
pearance'* or ‘‘ want of answer'* (s), and then the clerk in Court 
must, previously to issuing the writ, enter it, and the cause 
for which it is so issued, in the Registrar’s book, and if not 
so entered it may be set aside for irregularity (f). 

It is a rule of Court that the Registrar shall not enter in his 
office any common rule or attachment issuing from the Six 
Clerks’ office but by a note under the hand of the clerk who 
is the attorney in the cause, or his agent or deputy by him 
appointed, for whom he will answer (u). And where an attach- 
ment for non-appearance was taken out before the bill was 
entered in a book kept in the Six Clerks’ office, called the bill- 
book, though the bill had been filed in the Six Clerks’ office, 
Lord Hardwicke seemed to think that it was irregular, and 
that an entry in the bill-book was necessary to give the. party 
notice, private notice to the solicitor not being sufficient ; but 
being uncertain as to the course of the Court, his Lordship 


eordingly, on that dav, obtained the 
order for time, but did not serve it 
till two days afterwards, previously 
to which, however, the plaintiif^ 
clerk sealed the attachment, the 
attachment was set aside, with costs, 
as having been obtained contrary to 
the constant and uniform practice of 
the office. 

(r) 1 Smith Ch. Fra. 84. 

ft) Hind. 102. 

(t) James v. Philips, 2 P. Wms. 
057. Smith v. Thompson, 4 51ad. 


179. There are two books kept in 
the Six Clerka* office ; the bills which 
are filed are entered in one of them, 
and of these the defendant must take 
notice. In the other are contained 
merely the titles of bills which are not 
fledt but on which some process^has 
issued, and this latter is kept for the 
sake of defendants who may prefer 
costs, if they have entered an appear* 
ance. Belt’s Supp. to Vezey. 42. 
(tt) Prac. Reg. 47, 
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refeired it to the Master (y). It is, however, now settled How isiued 
that such an entry is indispensably necessary^ to give ’ 
the party notice, and that an attachment issued without such 
an entry would be discharged forthwith (s.) 

This rule also extends to amended bills, and it has been Amended bill 
decided that an amended bill is not considered to be on the 
file, for the purpose of an attachment, before an entry has before attach- 
been made of the amendment in the Six Clerk’s book ; and 
that there is not any difference in this respect between the 
amendment of a bill which has been answered and the 
amendment of a bill which has not been answered (a). 

According to the old orders of the Court, no process of con- Of suing out 

tempt could have been made and sent to the Great Seal at the Jt^schments in 

jiurma pouptntm 

suit of any person prosecuting in forma pauperis until it had 
been signed by the Six Clerk who acted for him ; but this is 
now altogether disused ifi ) ; when, however, process is sued 
out by a pauper, the order for admission in forma pauperis 
ought to be produced in the office (c). 

An attachment is considered to be issued when it is delivered Attachment 
out by the sealer to the clerk in Court, and therefore where an to^'be iMued!***^ 
attachment had been sealed and delivered out to the clerk in 
Court before the affidavit, upon which it was issued, had been 
filed, it was held to be irregular, although it was not parted with 
by the clerk in Court till after the affidavit had been placed 
upon the file (d). 


By the standing orders of the Court, “ every suitor who |£ow executed, 
prosecuteth a contempt ought to do his best endeavour to 
procure each several process to be served and executed upon 
the party prosecuted ; and upon his wilful default therein 
appearing to the Court, such person offending shall pay 
unto the party g^iieved good costs, and lose the benefit of 
the process returned without such endeavour (e). 

It is particularly necessary that this rule should be attended Where it ii in- 
to in cases where it is intended to proceed to take a bill 


(y) Leman v. Newnham, i Ves, (A) Beam. Ord. 217. 

51. S3. (c) 1 Harr. 330, ante, 46. 

<0 Belt, Supp. 43, (d) Gardner v.liowc, 4 Russ. 578, 

(a) Adamson v. Blackstock, IS. (e) Beam. Ord. 06, 199. 

&S. 118. 


p r 3 
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How executed’ pro confesso against -a defendant in contempt for want of 
' an answer^ under the i W. 4, c. 36, s. 15, by omitting, the 
ancient process of attachment with proclamation, &c. pursuant 
to the first rule of that section ; since it requires that a plain- 
tiff applying for a seijeant-at-arms under that rule shall satisfy 
the Court, by affidaTit of his solicitor or of his town agent (if 
the attachment was issued by such agent), that due diligence 
was used to ascertain the place where the defendant was at 
the time of issuing such writ, and in endeavouring to appre- 
hend tlie defendant under the same (/). 

In case of an '^bo rule which requires due diligence to be used in exe- 
iiifant. cuting an attachment may^ however, be dispensed with in the 

instance of an infant defendant, in whose case, if no appear- 
ance is entered to the subpoena^ an attachment, altho]i|gh sued 
out in the usual manner, is never executed, the plaintiff being 
at liberty, upon its being sealed, and before its return, to move 
for a messenger to bring the infant to the bar of the Court (g). 
Delivery to the The first thing to be done, after the writ has been issueo, 
sheriff; jg jq deliver it to the sheriff or other officer to whom it is 

directed ; and it is to be observed, that although it is directed 
or under sheriff, to the sheriff, it maybe delivered to the under-sheriff, by 
whom all the duties of the sheriff which do not require his 
Duty of sheriff, personal presence are usually executed (A). The sheriff or 
other officer to whom any writ is directed or delivered ought 
with all speed and secrecy to execute such writ (t), and neither 
he nor his officers can dispute the authority of the Court out 
of which it issues, but ho or his officers are at their peril to 
execute the same according to the command of such writ (A). 
Execution l^b^ defendant is already in the custody of the sheriff 

wheie defendant either upon a criminal sentence or civil process, no further 
IS already in , » » * ^ « 

custody. arrest is necessary, but the sheriff must give notice of the 

Defendant in attachment to the gaoler in whose custody the defendant is ; 
custody for con- and it is to be observed that a defendant in custody upon 
l>edKcha°ged process against whom an attachment has been issued 

under Insolvent out of Chancery for a contempt, in not appearing or answer- 
order. cannot be discharged under an Insolvent Act without an 

(f) Vies port," iSfrgeafit-at-orms,*’ (h) Impey, Off. Sheriff, 14. 
and " tahing hilispro confuse.** (f) Ibid. 45. 

(e) Ante, p. 230, and vide post, {k) Ibid. 33. 
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order of the Court of Chanceiy^ and if under such circum- 
stances the sheriff takes upon himself to discharge him he will 
be liable to commitment (Q. 

The sheriff cannot, however, detain a prisoner in custody 
under an attachment out of the Court of Chancery beyond 
the period of thirty days from the time of his being actually in 
custody or detained (being already in custody) upon the process, 
unless the last of such thirty days shall happen out of Term, 
in which case the defendant may be detained till the expira- 
tion of the first four days of the ensuing Term ; and if in the 
meantime the defendant is not before taken up to the bar of 
the Court to answer his contempt, the sheriff, gaoler or keeper 
in whose custody he may be at the expiration of the above- 
mentioned time is bound to discharge him out of custody, 
without payment by him of the costs of the contempt, which 
are in that case to be paid by the party on whose behalf the 
process issued (m). 

Although all writs and processes are directed to the sheriffs 
of the different counties, yet they never execute the same 
themselves, but the under-sheriffs usually make their warrants 
to their bailiffs or officers for the execution of such writs (n) ; 
and it is the duty of such bailiffs or other officers to execute 
such warrants according to their directions. 

These warrants must be made according to the nature of the 
writ, and contain the substance thereof, and be made out in 
the high sheriff’s name, and under the seal of office (o). 

By the 6th of Geo. 1 , no high sheriff, under-sheriff, their 
deputies or agents, shall make out any warrant before they 
have in their custody the writs upon which such warrants 
ought to issue, on forfeiture of 10 /• And every warrant 
to be made out upon any writ out of the King’s Bench, Com- 
mon Pleas, or Exchequer, before judgment^ to arrest any 
person, shall have the same day and year set down thereon, 
as shall be set down on the writ itself, under forfeiture of 
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(0 Kendal v. Baron, cited 2 Dick. 
C61. The 2 W. 4, c. 68, provides for 
tlie discharge of persons committed 
for contempts of this nature, upon the 
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vitU post. 


(m) 1 W. 4 c. 36, 8. 16, rule 4. 

(n) Iropey, Off. Sheriff, 69. 

(e) Ibid. 


p r 4 
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10 to be paid by the person who shall fill up or deliver out 
such warrant. 

By2 Geo. 2, every warrant that shall be made out on any 
writ, process, or execution, shall, before the service or exe- 
cution thereof, be subscribed or indorsed with the name of 
the same attorney ^ clerk in Court, or solicitor, by whom 
such process, &c. shall be sued forth. But the not sub- 
scribing or indorsing the name on any warrant made on any 
writ, &c. shall not vitiate the same ; but such writ shall be 
valid and effectual, provided the writ whereon such warrant 
is made out be regularly subscribed or indorsed ; and every 
sheriff or other officer who shall make out any warrant upon 
any writ, process or execution, and shall not subscribe or 
indorse the name of tlie attorney, clerk in Court, or solicitor, 
who sued out the same, shall forfeit 5Z., to be assessed as a 
fine by the Court out of which such writs, &c. shall issue ; 
one^ moiety to His Majesty, and the other to the person ag- 
grieved (p). 

The warrant must be had before the arrest, or the arrest 
will be illegal, and the party grieved may have his action for 
false imprisonment, and the Court will direct the bail-bond 
to be cancelled {q). 

If the writ be sued out of the Court of Chancery then the 
warrant must be, 

So that I may have his body before the King, in his 
Court of Chancery.*' 

And if out of the Exchequer, then, 

“ Before the King’s Barons of his Exchequer,” &c. 

The bailiff or officer to whom the warrant is directed and 
delivered ought, with all speed and secrecy, to execute the 
same according as it commands him, and he is bound to 
pursue the effect of his warrant (r) ; and it is to be ob- 
served, that the bailiff of a hundred may execute a writ out 
of the hundred where he is bailiff, for he is bailiff all the 
county over (s). It must, however, be within the county, for 

(fi) See 12 Geo. 2, c. 12, s. 4. (r) Imp. Off. Sheriff, 45. 

(f) 4 Bac. Abr. 452; Hall t>. {f) Ih*4d« 

Koche 8, T, R. 187, 
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the sheriff’s bailiwick extends no further (0- It seems that How executed, 
an arrest may be by the authority of the bailiff, thoufirh his be ^ ^ / 

not the hand that arrests, nor in sight, nor within any precise the oouDty. 
distance of the defendant; it is sufficient that he is ar- 
rested (u). 

An arrest on a Sunday is absolutely void (te;). If, however, Arrest on a 
a defendant arrested on a Saturday escapes he may be re- S““«*ayvoid; 
taken on a Sunday, for that is not in execution of the process, 
but a Gonllnuance of the former imprisonment (x) ; and it is unless upon 
said that a person may be arrested on a Sunday on the Lord escape ; 
Chancellor’s warrant, or an order of commitment for contempt, or Lord Chan- 
for he is considered as in custody from the time of making cellor’s com- 
the order, and the warrant is directed to the gaoler as in the 
nature of an escape warrant (y), (which is a warrant autho- ggcupe warrant, 
rized under the 1 Ann, stat. 2, c. 6, s. 1, and 5 Ann. c. 9, 
s. 3, by which the judge of any Court out of which process has 
issued, by virtue of which a party has been committed to pri- 
son and escapes from such prison, may issue a warrant for his 
reapprehension), under which it has been held that a defend- 
ant may be retaken on the Lord’s-day (z). It is to be ob- 
served, that the sheriff is not entitled to his fees from a party 
whom he has improperly arrested (a). 

The bailiff or other person to whom the execution of the Keturn of war- 
process has been entrusted, must, as soon as he has exe- 
cuted the warrant, return it, together with his answer to the 
same, to the sheriff, so that he may be ready to certify to the 
Court how and in what manner the warrant has been executed 
when called upon (6). 

No arrest can take place under an attachment after the No arrest after 
day of the return of the writ (c) ; and if the return is allowed 
to expire before anything is done upon the writ, the plaintiff 
must sue out another attachment, but will in such case be 
allowed in costs but for one attachment (if ). This, however. New attachment 
must be understood as applying only to cases where the first ^ 

lively of first to 

(t) Hammond t>. Taylor, 3B.& (s) Imp. Off. Sheriff, 61. sheriff. 

Aid. 408. (a) In re Thomas, Law Journal, 

(li) Blatch V. Archer, Cowp. 66. 1835, 32. 

(w) 20 Car. 2. (6) Imp. Off. Sheriff, 46. 

(x) Imp. Off. Sheriff, 61 . (c) Ibid. 50. 

(y) Exparte Whitchurch, 1 Aik. 55. (d) 1 Harr, 110. 
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Process of Contempt : 

writ has not been delivered to the sheriff, for after delivery to 
the sheriff the duty of executing it lies upon him, and he must 
make his return to the Court accordingly. When a subpoena 
is returnable immediately, it is only in force till the last return 
of the following term, and if executed afterwards, the arrest 
will be irregular ((f). 

It is to be observed, that a wife is not to be brought in upon 
process of contempt for not appearing, or for want of an an- 
swer, unless the husband be also taken and brought in with 
her, unless by special order of the Court (e). Where, how- 
ever, the wife has obtained an order to answer separately 
from her husband, she is liable to process of contempt as if 
she were a feme sole (/). 

A sheriff or other officer employed to make an arrest under 
an attachment cannot justify breaking doors in executing the 
process ; and it is to be observed, that although the arrest is 
by a bailiff or other officer, it is considered as the act of the 
sheriff, who makes his return accordingly. 

If the defendant is taken he must either go to prison for 
safe custody or put in bail to the sheriff, for the intent of the 
arrest being only to compel an appearance in Court at the 
return of the writ, that purpose is equally answered whether 
the sheriff detains his person or takes sufficient security for 
his appearance (g). The sheriff may, however, if he pleases, 
let the. defendant go at large without any sureties ; but that 
is at his own peril, for after once taking him the sheriff is 
bound to keep him safely, so as to be forthcoming in 
Court (/«)• 

The method of putting in bail to the sheriff is by entering 
into a bond or obligation, with one or more sureties, to insure 
the defendant's appearance at the return of the writ, which 
obligation is called a bail-bond {i). The statute 23 H. 6, 
c. 9, having prescribed in what cases the sheriff may take a 
bail-bond in actions emanating from courts of law, and pro- 
hibited the taking a bond in all other cases, a doubt ap- 

(d ) 1 Smith. Ch. P. 84. (g) 3 B1. Com. 290. 

(«) Prac. Keg. M2, nje an(e, 579. (h) Ibid. 

(/) riJciin/o 211* (0 Ibid. 
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pean to have been raised whether the sheriff has or has Hewexei uttiil. 
not a rigfht to take a haiUbond upon attachments issuing v— — ' 

out of the Court of Chancery ; but this question has been 
set at rest by the decision of the Court of Common Pleas in 
Morris v. Hayward (/), by which it was determined that a 
sheriff may take a bail-bond on an attachment out of Chan- 
cery, but that he is not compellable to do so, and that whether 
a bail-bond shall be taken or not, is in the discretion of the 
sheriff, aiT regulated by the practice of that Court. The con- 
sequence is, that an action at law will not lie against the 
sheriff, under the above-mentioned statute, for refusing to take 
bail from a defendant arrested under an attachment issuing 
out of the Court of Chancery (m). 

The practice of the Court, however, seems to be, that where Bail-bond, 
a party is taken up on an attachment for a contempt, he may, 
when the contempt is of a bailable nature, on payment of 
the costs, which are 13s« 8cf., be admitted to bail by en- 
tering into a bail-bond to the plaintiffs to the amount of 
40 L himself, with two sureties in 20 L each, to appear or 
answer, as the case may be, at the return of the writ(n). 

It is to be observed, that a contempt in not paying costs Contempt by 

or obeying an order or decree is not of a bailable nature, and of 

, , , , costs; or not 

that the sheriff cannot take bail to an attachment issued on obt;yiiip order 

the account (p). 

Where a sheriff, having taken a defendant into custody A$si|!nracntof 
upon an attachment, takes bail for his appearance, he may bail-bond by 
assign the bail-bond to the plaintiff (p), who, if the defendant ^ 
neglects to appear, or to put in an answer, may put the bail-bond proceed on the 
in suit against him. In the Court of Chancery the plaintiff may bail-bond, 
also have a messenger into the county where the defendant J^^^\ ^ 

lives, to arrest the defendant, and bring up his person to the messunger. 
Court, which is the more effectual way of proceeding (^). 

This, however, wUl not preclude him from bringing an action 

at the same time upon the bail-bond against the defendant Sending a mes- 

and his sureties, otherwise the giving a bail-bond would be prSle 'aciion 

on bail-bond. 

(0 6 Taunt. 6G0. (<*) Anon, Free. Chanc. 331. 

(m) Studd V. Acton, 1 1I« Dlackst. (p) Anon. 2 Atk. 507. 

408. (?) Ibid. 

(n) Hind. 106. 
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quite useless (r); and it is to be observed that if an action is 
brought on the bail-bond the defendant cannot obtain an order 
to restrain the defendant from proceeding in it without first 
clearing his contempt (i). 

Where a defendant has been arrested upon an attachment, 
and either sent to prison or been admitted to bail, the sheriff has 
obeyed the writ, and performed all that he is required to do* 
In this respect there is a difference between a capias at law 
and an attachment Upon a cepi co^tuis returned upon a 
capias at law they amerce the sheriff if he does not bring in 
the body, upon the statute of Westminster y 2, c. 29 ; and this 
is upon the words of the capiasy which are, ^ So that you have 
his body before us to answer A.W, of a plea of trespass 
upon the case,* So that the command of the writ is not 
obeyed unless he hath the body ready. In an attachment the 
form of the writ is, ^ So that you have his body before us 
to answer us, as well of a certain contempt by the aforesaid 
A. B. ayainst us committedy as is saidy as what shall be 
then and there alleged against him ; and furthery to do and 
receive whatever our said Court shall think proper in this 
behalf y and that you do by no means omity and have here 
this writ* By which words, it should seem, they might 
amerce the sheriff for not bringing in the body, as they did 
upon the capias at common law ; but because the writ was 
originally founded upon a contempty it seems that where the 
sheriff has taken up the body he has paid obedience to the 
writ, though he does not actually bring him up to the Court ; 
because the contempt only induces a commitment, which is 
satisfied by imprisonment in the county gaol : and the statute 
of Westminster 2, only relates to original and judicial writs, 
and not to these prerogative processes, and therefore they 
issued an habeas corpus, which is an undoubted writ within 
the statute upon which it is proper to ground an amerce- 
ment (^). 


(r) Beddall v. Page, 2 Sim. 224. (t) Gilb. Chan. 83. 

(t) 1 Turn U V. 116. 
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All procesaes againaC my peiaon, directed to the aheriff, Ofthe Retura. 
ought to be duly and truly executed^ and returned into the ^ 

Courta out of which they iaaued (ti) ; and all retuma, although 
made by the under>aherifF, yet muat be made in the name of Must be in the 
the high aheriff, and hia name must be put thereto, or it is of the 
void (ar). 

The aheriflp muat also return truly, and not contrary to the Must be true, 
record ; if he does, he falaifiea all hia proceedings (y). 

If the aheriff takes the party to gaol he should lose no time 
in so doing, as otherwise the time may .expire within which 
the plaintiff is bound to bring up the defendant to answer his 
contempt under 1 Will. 4, c. 36, a. 15, rule 4 (x). 

The return ought to be made before or upon the day of Ought to be on 
return named in the writ, if a day certain is named (a) ; but named, 

if the writ be returnable on a return day not certain, the 
sheriff need not return it till the quarto post (5). 

An attachment returnable immediately should be returned Or if returnable 

aa soon as it is executed ; but it is in force till the last return immediately, as 

soon as it is 

of the term following the teste. If executed after that time executed, 
it is liable to be discharged for irregularity (c). The party 
prosecuting the contempt, however, is at liberty to call upon 
the sheriff for his return to an attachment returnable inime« 
diately on the fifth day after it is put into the sheriff’s 
hands (d). 

If the sheriff or other officer does not make his return of jf i^turn not 
the writ directed to him, this Court may amerce him, and the made sheriff 
amercements are commonly 5 and are to be levied by 
being estreated into the Exchequer, or by process out of the or committed.* 
petty bag to the succeeding sheriff to levy and pay them 
into the Hanaper. But it is usual to give the sheriff a day 
for that purpose, and if he do nolt by that time return the 
writ, the Court will set the amercement (e). 

The general course of proceeding, however, to compel the Of proceedings 
sheriff to return an attachment is first to procure an order upon 

(u) Imp. Off. Sheriff, $33. (6) Makepeace v. Dillon, pm , ' 

(x) Ibid. 334. 303. 

(«) Ibid. Ce) I Smith, Ch. Prac. 84. 

fi) 1 Smith, Ch. P. 100. (d) Ibid 100. 

(a) ibHk . i (e) I Harr. 118. 
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the aheriff to make the return ; then a aecend order that he 
return it within a given time, or stand committed ; and after 
that a third order that he do stand committed (/). 

Where an attachment has been issued to the Chancellor 
of the county palatine of Lancaster, and he omits to return 
the writ, a peremptory order must be made upon him to return 
it within a certain number of days after service of the order. 
Upon which, if he returns ^ that he hath sent his mandate to 
the sheriff, who hath not returned the same’, another peremp- 
tory order will be issued to the sheriff, commanding him within 
a certain number of days after service of the order upon his 
under-sheriff to return the mandate {g). 


Form of the 
Keturn. 

Kon ett tn- 
veiitui. 


Cepi anput. 


When sheriff 
lias takes bail. 

Where the de- 
fendant is in 
prison. 


Return by 
Chancellor of 
Lancaster. 


Upon an attachment there are two ordinary returns : if the 
defendant cannot be arrested, the sheriff returns that A, B, in 
not found within his bailiwick ; this is termed a nan est inventus, 
and upon this return attachment with proclamations and 
further process of contempt is grounded. The other return 
is, have attached the within named as within I am 
commanded/* and it is called a return of cepi corpus, which 
when once returned, puts an end to all the ordinary process, 
for no proclamation or commission of rebellion can be issued 
after that (^) ; unless the defendant afterwards escapes or ab- 
sconds, in which case, as we shall hereafter see, the serjeant- 
at-arms may be sent for the purpose of grounding a seques- 
tration. 

When the sheriff returns cepi corpus, if the defendant is 
not otherwise charged, and he hath taken a bail-bond for his 
appearance, he adds that he hath the defendant ready'' (i ) ; 
but if the defendant be in prison, and is not out on bail-bond, the 
sheriff adds to his return ** that he hath the defendant in his 
safe custody, in His Majesty's gaol for his county," &c. (^). 

It is to be noticed that if the wTit is directed to the Chan- 
cellor of Lancaster commanding him to issue his mandate to 

(/) Clough V. Cross, 2 Dick. 565. 344 ; Hind. 100. 

557. (i) Johnson v. Aylct, 2 Dick. 658. 

(fjt) Ibid 558. i^k) Ibid. 

(/iJH Frederick v. David, 1 Vern. 
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hi8 sheriff to the party, 4he Mtum is, that he has issued 
his mandate aecording to the terms of the writ, and that the 
sheriff has made the return to him either of oepi corpus or 
non est inventus^ as the case may be. 

It seems that when a defendant is in prison upon a criminal 
chai^, the sheriff ought to make a special return of the cir- 
cumstance ; and where an attachment has been issued against 
a person of unsound mind, the sheriff ought specially to return 
that fact, and then if no one be willing to appear for the de- 
fendant, the plaintiff may move upon the sheriff’s return, and 
on affidavit of the defendant’s state of mind, that the senior 
clerk, not towards the cause, may appear for him (/). 

The costs of an attachment issued, but not executed, are 
11 2 d : if executed, 13 5. 8d. (m). 


Form of the 
Return. 


Special returns. 
When the de- 
fendant is in 
custody on a 
criniiual charge. 


Costs. 


Sect. III. 

Of the Writ of Habeas Corpus, 

If the sheriff returns a crpi corpus, and that he has the 
defendant in safe custody in His Majesty's gaol, &c., the ‘ 
next step to be taken, if it is wished to proceed to a seques- 
tration against his estate and effects, or to take the bill pro 
confesso against him, is to sue out a writ of habeas corpus (a), 
which is a writ directed to the sheriff or other officer in wliose 
(ftstody he is, commanding him to bring before the Court, on 
a certain day, the body of the defendant, in order that he 
may abide such order as the Court may make. l^ssued 

The prisoner, also, if he wishes to be brought up to the Court, out i,y the dc- 
may sue out a habeas corpus himself (p). fendaut. 

it seems that formerly, in the Court of Chancery, the 
plaintiff might, if he pleased, instead of a habeas corpus, 
move that the sheriff might bring in the body, which if not 

(/) 1 Smith, Ch.Prac. 124. (o) Johnson i>. Aylct, 2 Dick, 058. 

(m) Ibid. 130. Ip) 1 Uarr. 124. 

(n) Gilb. For. Horn. ante. 
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done forthwith, the sheriff was ordered to pay costs (^) ; 
and in the Exchequer it appears to be the present practice 
to give a foar*day rule upon the sheriff to bring in riie body, 
and then, if the sheriff does not comply within the four days, to 
award a messenger, upon motion, instead of a habeas corpus(r). 
This however is a particalar privilege of the Court of Exche- 
quer, in order that the plaintiff (who is presumed to be the 
King’s debtor) may not be delayed (s) ; but in the Court of 
Chancery a messenger is never sent when the defendant is in 
actual custody either at tlie time of the return, or has been 
subsequently committed and charged at the suit of others (O 9 
in which last case the messenger, if he has been already sent, 
must procure the sheriff to make a return of the defendant’s 
subsequent committal, upon which a habeas corpus will be 
issued (u). 

But although a habeas corpus is the proper course of pro- 
ceeding where the defendant is in actual custody, yet where 
he is not in such custody, but has been admitted to bail, 
a habeas corpus will be improper, and the messenger of the 
Court ought, in such case, to be sent to bring him up to 
the bar (x.) 

It was formerly not considered necessary, unless it Was 
intended to proceed to take the bill pro confesso against the 
defendant, to bring him up to the bar of the Court, he being 
sufficiently charged with the contempt, in the prison below, by 
the delivery of the attachment to the sheriff (y). It having 
been found, however, that the circumstance, of there being 
no obligation upon the person sending the party to prisSn 
ever afterwards to take the slightest notice of him, had 
frequently led to the consequence that a defendant com- 
mitted to a county gaol was left there for the remainder of 
his life, a clause was introduced into the statute 1 W. 4, c. 36, 
(Sir Edward Sugden’s Act) (z), by which it is provided that 


( 9 ) Anon, a P. Wms. 800. 

(r) Gilb. For. Rom. 71, 1 Fowl. 
183. 4. 

(f) Gilb. For. Rom. 71. 

(t) Johnson v. Aylet, 2 Dick. 
W80 


(tt) Ibid. 

(r) Holmes v. Cardwell, 3 Mad. 
114. 

(y) Johnsonv.Aylct, aDick.G58. 
(t) Sugden’s Acts, by Jemmett, 3. 
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if a defendant under process of contempt for not appearing Within what 
or not answering, be in actual custody, and shall not hate 
been sooner brought to the bar of the Court under process to 
answer his contempt, the plaintiff, if the contempt be not 
sooner cleared, shall bring the defendant by an habeas corpus 
to the bar of the Court, within thirty days from the time of 
his being actually in custody or detained (being already in 
custody) upon process of contempt, and if the last of such 
thirty days shall happen out of Term, then within the first four 
days of the ensuing Term ; and that in case any such defend- 
ant shall not be brought to the bar of the Court within such 
respective times as aforesaid, the sheriff, gaoler or keeper, 
in whose custody he shall be, shall thereupon discharge him 
out of custody without payment by him of the costs of con> 
tempt, which shall be payable by the party on whose behalf 
the process issued ” (a). 

The effect of this rule is to discharge the defendant out of If notbroueht 
any custody which he may be in or detainer he may be under 
for contempt in not appearing or not answering, unless he is be Uischarg^. 
brought to the bar of the Court within th^ time therein 
limited. The plaintiff, therefore, if he wishes to keep a 
defendant who has been attached and committed to the county 
gaol for contempt in process in custody till he has cleared his 
contempt, must sue out a writ of habeas corpus in sufficient 
time to have the defendant brought up to the bar within the 
period mentioned in the rule. It is not, however, now neces- Not necesMiy 
sary, as it formerly was under the 5 Geo. 2, c. 25, s. 2, in 
order to enable the Court to cause an appearance to be enable the 
entered for the defendant, actually to bring him to the bar ^ 
by habeas corpus, that proceeding being now rendered unne- for him. 
cessary by the stat. 1 W. 4, c. 36, s. 11, which after re-enact- 
ing the section of the 5 G. 2, c. 25, s. 2, before referred to, goes 
on to enact ** that if any defendant, being within the walls of 
any prison in England, under or charged with an attachment 
or other process of contempt, shall after fourteen days’ pre- 
vious notice in writing, requiring him to enter an appearance, 
refuse or neglect to enter his appearance according to the 

(a) 1 W. 4, c 30, s. 15, rule 5» 

Q Q 
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ralob or method h»quired by the Courts or to appoint a clerk 
or attorney of the Court to aet on his behalf, the Court may 
appoint a clerk in Couit or ettomey of such Court to enter 
an appeanmee Ibr such defeildant^ and such proceediBgs may 
thereupon be had iii the catisis ag if Ihg party had actually 
appeared’^ (b). 

It is to ^ obserred, that when it is intanded to take a 
bill piro confeaso against a defendant who is in^rrison for 
8 cbnteinpt in liot appearing, under the 13th rule of the 
1 W. 4, c. 36, s. 15, the defendant is to be allowed twenty-one 
days after his coihlnittal to prison, or being charged with the 
attachment, to consider whether he will enter his appearance 
or not, after which the plaintiff must proceed to enter an 
appearance for him within fourteen days, otherwise he will 
be discharged ; so that the notice to be giren pursuant to this 
rule should be so given that the fourteen days shall expire 
Within fourteen days after the expiration of the twenty-one 
days. It should also expire within the period limited, by the 
5th rule, as the time beyond which a defendant cannot be 
detained in prison without being brought to the bar by habeas 
pursuant to that rule. 

This clause appears to have been introduced into the Act 
in consequence of a sugpgestion of the Commissioners, in 
order to save the expense of bringing the defendant to the 
bar of the Court by habeas corpus^ which in some cases 
is considerable (c). It is to bo observed, however, that if it 
Is intended to detain the defendant in custody till he has 
cleared his contempt, by payment of his costs, ho must still 
be brought up to the bar of the Court by habeas corpus^ 
otherwise he will be entitled to his discharge, under the 
5th rule before referred to (d)i or utider the 13th rule of 
the 1 5th section, by Which the Court is empowered, upon 
application of the defendant, in default of the plaintiff's 
proceeding to enter an appearance for the defendant, or to 
take the bill pro confesso against him within certain periods 


(6) Vide Cha. Hep. 40, prop. 7. 

(r) Cha. Rep. 39, prop. 5 ; t'xpl. Pap. ibid. G9, prop. 5 
(J) Supm, 
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ia the rule oieationedy to diechaige the defendaat out of Wl^ie 
cuBtody without paying the coste of the contempt, unless the 
Court, being satisfied that justice cannot be done to the cess, 
plaintiff without an answer to the bill, or to interrogatories 
from the defendant himself, order him to remain in custody 
until answer or further order (e). 

It seems to have been the opinion of Lord Loughborough, Defendant 
in Rogers v. Kirkpatrick (/), that a defendant who was in crimiSi* 
confinement under sentence for felony could not be brought offence may be 
up to the bar of this Court by habeas corpus for want of an 
answer ; but in Moss v. Brown ( g)^ a prisoner in Newgate, 
suffering under the sentence of the Court of King's Beach upon 
an indictment for peijury, appears to have been brought up upon 
an attachment for want of an answer. In such case, however, but must be 
the defendant will not, as in ordinary cases, be turned over to remanded to his 
the Fleet prism cum causis, but an order will be made that he * 

shall be turned over to the Fleet prison pro forma, and from . 

, , . « , , ever, be turned 

thence earned back instanter to the prison from whence he over to the Fhtf, 

came, with his cause {h). And this appears to have been pro/wmo j 

also the course of proceeding where the defendant was in 

prison for a misdemeanor (t). It is to be obsen’cd, however, , . 

, , , ^ ^ inwQe re- 

that where a defendant in contempt for want of an answer manded to hit 

was in custody for a criminal offence, very little advantage priaon. 

could, under the old practice, be derived to the plaintiff by 

bringing him up to the Court by habeas corpus and having 

him committed to the Fleet pro forma^ because by so doing 

be could not have been in a better situation for proceeding to 

take the bill pro confesso against him than he was in before, 

inasmuch as an alias habeas corpus (which was the first 

process issued against a prisoner who had been turned over to 

the Fleet, in order to found an order to take the bill pro 

confesso against him) could not issue except to the prison of 

the Court (A). This inconvenience has, however, been recently 


(e) Vidt poit, sect. 1 1 dc chap. 9. 179 Moss v. Brown 1, V. & B. S06. 

(/) 3 Ves. 573. Where a defendant is in contempt 

(s) 1 V. & B. 78. for not obeying an older or a decree, 

(h) Ibid. the committal to the Fleet pro forma 

(t) Bowes v.Strathraore, 2 Dick.71 1 . is sufficient to ground a sequestration 
(k) Lloyd V. Passingham, 15 Vcs. against him. Videpottf** Decrees.*' 

Q Q 2 
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romedied, in ciuiM where the defendant is in custody for a mid* 
demeanor, by the stat. 1 W; 4, c. 36, s. 15, rule 4, by which 
it is provided that where a defendant is confined for a mis- 
demeanor and has been brought before the Court upon an 
habeas corpses^ and thereupon turned over to the Fleet pro 
fomuiy but has been carried back to the prison from whence 
he came with his cause, another writ of habeas corpus may 
issue, directed to the gaoler or keeper of the prison to which 
he has been carried back, and thereupon the defendant shall 
be brought into Court and remanded to the prison from 
whence he came with his cause, without being turned over 
again to the Fleet prison, and the bill may be taken pro 
aonfesso, in the same manner in all respects as if the defend- 
ant had been all along in the custody of the Fleet.*' 

It is to be observed, that this rule does not apply to cases 
where the defendant is in custody for a felony, consequently 
the same difficulty which existed before in applying this process 
to criminal cases in general, still remains with regard to 
persons charged with felonies (/). 

It is generally necessary before a habeas corpus can be 
issued on the ^art of the plaintiff to wait till after the 
return of the attachment, unless the defendant is already in 
custody in the Fleet, in which case it may be moved for 
upon the attachment being entered, without waiting for the 
return (m) ; and so where a defendant is in the custody of 
the Marshal of the King's Bench prison, the plaintiff may, 
immediately after lodging the attachment with the Marshal, 
move for a habeas corpus cum causis (n). 

It has been before stated that the prisoner as well as tlTe 
plaintiff may have a writ of habeas corpus to bring him to the 
bar of the Court. In either case, however, it is necessary to 
have a previous order of the Court for writ, which will be 
made of courso upon application, either by motion or petition, 
on producing the attachment and the return (o). 

The order having been obtained, k is prepared by the clerk 
in Court, and left open, with the order annexed to it, with 


(l) Vide Moss v. Brown, nSi supra. (n) Trotter v, Trotter, Jac. 683. 

(m) Curs Can. 114. (u) Hind. 113. 
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the hag-bearer of the Six Clerks’ Office^ who procures the Horn jmpariil 
signature of the Lord Chancellor to it, and, after it is sealed, ^ 

leaves it at the clerk’s seat ; the costs are 14 s. 2 d. 

The service is by delivering the writ itself under seal to the Service of tke 
sheriff or other person in whose custody the defendant is, and 
keeping a copy of the label ; and if he obey it not, the Court 
will punish him in a summary way, upon motion (p). 

The sheriff is bound not only to return the writ, but he must Sheriff mutt 
also have the defendant at the bar of the Court by the time ^ 

appointed, for which purpose he usually executes a warrant ratura the writ, 
under his hand and seal to the gaoler in whose custody the Warrant to 
defendant is, commanding him to have the body before the gsoler. 

Court, &:c. (^). 

Formerly, if the sheriff or other officer to whom the writ Methoil of en- 
was directed obeyed it not, the course was to issue an o/ios 
habeas corpus^ and then a pluries habeas corpus^ and, after- 
ward, an alias pluries, to which if he yielded no obedience, 
nor made some return thereupon, in excuse, which the Court 
sliould think sufficient, tlien the Court proceeded to punish 
his contempt. 

This method of proceeding by alias unespluries has, how- Proceeding! fay 
ever, gone into disuse in almost all cases, and the process by Sljj^nUnued^^ 
attachment has been substituted in its stead. It has been 
long settled, at common law, that if the sheriff or other officer 
to whom a habeas corpus is directed, omit to make a return, disobedience, 
or make an insufficient return, an attachment may be issued 
against him for his disobedience to the original writ without 
issuing an alias or pluries habeas corpus (r) ; and as that 
practice stands upon thb legal principle, viz., tliat disobeying 
the King’s writ is a contempt, and equally a contempt to dis- 
obey the first writ as at last (s), the same principle has been 
applied to writs issuing out of the Court of Chancery as well 
as to those issued by courts of law if). 

Where a cepi corpus had been returned to an attach- SheiiffdiH- 
nient upon which a habeas corpus cum causis was issued under 

insolvent act 
after hahes» 

(p) Hind. IIS. (•) Ibid. coiTms, guilty of* 

(v) Imp. Off. Sber. 40S. (l) Crowley s case, 2 Swanst 1* contempt. 

; hex y. Wmton, 5 T. R. 89. 73. 

Q Q 3 
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Writ. 
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up tho body. 

That he is out 
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— that he is 
iangutduf. 

That prisoner is 
dead. 

Proceedings 
upon return of 
languidus, 

Habeat corptu 
cum causis. 


to bring the defendant to the bar of tho Court to answer 
his contempt, but the officer to whom it was addressed, after 
he had received the writ, discharged the defendant under 
an Insolvent Act, Lord Hardwicke declared him guilty of a 
contempt in discharging the defendant before ho had cleared 
his contempt, and ordered the officer to stand committed 
unless he showed cause to the contrary, which order was sub- 
sequently made absolute (u). 

If a defendant, after being arrested upon an attachment, is 
let out upon bail, and a habeas corpus is subsequently issued, 
the sheriff may return that the defendant is not, and was not 
at the time of issuing the writ, nor hath been since in his 
custody,” whereupon the habeas corpus will be treated as a 
nullity, and a messenger will bo sent to bring the defendant 
in (a). 

The sheriff may also return that the defendant is languidus^ 
and that ho cannot have the body witliout danger and peril of 
his life (y); and it is a good return to a habeas corpus cum 
causis that tho party is dead (x). 

It seems that when a sheriff returns a cepi corpus^ but that 
the defendant is 411 such a weak state tliat he cannot be re- 
moved, the proper course is to move for a messenger (a). 

According to the old practice of the Court, when a prisoner 
was brought in upon the ordinary writ of habeas corpus issu- 
ing out of this Court, and it appeared upon reading the return 
that he was in custody, or detained in execution upon somo 
other process, ho must have been remanded to the prison froinr 
whence he was brought (6). 

The plaintiff might, however, in such case, move the Court 
for a habeas corpus cum causis, and then the prisoner being 
brought up by such writ, the Court would order him to be 
turned over to the Fleet prison with his causes,’’ which had 
the effect of charging him with such other matters as he was 
before charged with in the prison from whence ho came, as 

(u) Kendal v. Baron, I Dick. 89. (t) Ibid. 406. 

(x) Holme v. Cardwell, 3 ]Had. 00 Milei v.Lingliam,? Vcs,a30. 

114. I'idc itiitm postf *' Messenger.” 

iy) impey, Off Shcr., 407. (/») 1 Hair. 125. 
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well as with the order or decree of ihU Court, whereby he is ^Vr^t of JleSnit 
turned over (c). Cwpui eum 

The present practice of the Court, lH)wever> is to issue a ^ 
habeas corpus cum causis in the first instance. 

Tlio form of the writ is as follows : 

“ William the Fourth, &c. To the sheriff of, ^e. greeting, now issued. 
We command you that you do on the day of 
** bring before us, into our Court of Chancery, wheresoever 
** it shall then be, the body of by what- 

soever name or addition of names he is called or known, 
who is detained in our said prison in your custody {logsther 
** with an account of the cause or causes of his being 
** taken into and detained in custody (d), to perform and 
abide such order as our Court shall wake in this behalf; 
ami hereof fail not, and bring tills writ with you. Witness 
“ ourself at Westminster^"' &c. 

This writ must be indorsed with the words, pursuant to 
stat. 31 Car. 2.” 

It is to bo observed, that if a defendant be brought up from If first writ 
ii county prison by habeas corpus cum causis ^ (which is the 
only method of removing him if there bo other detainers must be the 
against him,) every subsequent writ of habeas corpus to the 
Warden of the Fleet to bring the defendant to the bar of tho 
Court must be cum causis (c). 

TJie defendant being brought up from the county gaol by Of turning the 
virtue of this writ, together with his causes of commitment, 
the Court usually orders him to be turned over to the Fleet 
prison, where he will remain charged as well witli the detainers 
lodge4 against him below, as also until ho comply wifh the 
order of the Court (/), unless his committal to tho county 
goal has been for a criminal ofTcnce, in whicli case, as we 
have seen, ho will only bo turned over to the Fleet pro forma, 
and will be immediately removed thence to the county gaol, 
with the cause of his committal to the Fleet (^). 

(r) 1 Harr. 125. (/) Hind. 112. 

\d) The wouls 111 ilahcs are only (g) For tho subsequent com sc of 
inscrkd in CMOTCrtMiM. piorccding, where the dcfendarii is 

(i) limd. 111. i»oor or an idiot or landtie,or whcie 


Q q4 
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ProoMding 

Where a defend- 
ant is poor. 


Where defend- 
ant is idiot or 
a lunatic, or of 
unsound mind. 


Costs. 


In what cases 
sent. 


Process of Contempt : 

By the I W. 4, c« 36, rule 6, it is provided, that if a de- 
fendant, upon being brought before the Court upon an habeas 
corpus^ shall make oath (which oath shall be administered to 
him by the registrar, and he shall be examined by him in open 
Court,) that he is unable, by reason of poverty, to employ a 
solicitor to put in his answer, the Court shall thereupon refer 
it to the Master in rotation to inquire into the truth of that 
allegation, and to report thereon to the Court forthwith, and 
thereupon the Court may make such order as upon other re- 
ports of the like nature are thereinafter contained ; that is, 
the Court, will assign him a solicitor and counsel (A). 

By the ninth rule it is further provided, that if it shall 
appear to the satisfaction of the Court that any such prisoner 
Is idiot or lunatic, or of unsound mind, although no com- 
mission has been issued, the Court shall appoint a guardian 
to put in his answer and discharge the defendant, providing 
for the costs in any of the ways pointed out by the Act as 
shall seem just ; and if the Court shall see fit, the defence 
may be made by such guardian in forma pauperis (i). 

If a defendant is brought up by habeas corpus the costs are 
not fixed, but must be taxed (A). 


Sect. IV. 


Of the Messenger* 

When the sheriff returns to the attachment cepi corpus, 
and “ that he hath the defendant ready,” which, as w^have 
seen, is the return he always makes when he has taken a bail- 
bond for the defendant's appearance (/); the Court will, if 


it is intended to take a bill pro eon- pta, the Court will not turn him over 
Jem against a defendant, vide poU, till the gaoler has been paid all his 
The sheriff or gaoler, &c. to whom fees. 2 Jon. 178 ; Keb. 272. 280 ; 
the writ is directed is bound to bring 2 Show. 172, pi. 166. 
up the prisoner at the day mentioned (h) Suren’s Acts, by Jemmelt, 
in the writ, and it is no excuse for 67. 
not obeying the writ that the fees due (i) Ibid. 60. 

to the gader were not tendered to (h) i Smith, 131. 

him , but if the gaoler bring up the (<) Johnson v. Ay lett, 2 Uick. 658. 

prisoner by viituc of such hakas cvr- 
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the defendant does not enter his appearance and clear his in wbsi cases 
contempt by the return of the writ, direct the messenger in 
attendance upon the Court to bring the defendant to the bar 
of the Court to answer for his contempt, &c. 

It appears to have been formerly the practice, in cases of Origin of the 
this nature, for the Court to make an order upon the sheriff 
to bring in the body by a certain day, and if he did not com- 
ply with such order, then to amerce him, and to send a mes- 
senger to take the defendant into custody and bring him up 
to the Court ; and this appears to be still the practice of the 
Court of Exchequer (m). 

In the Court of Chancery, however, the practice of making 
a previous order upon the sheriff has been discontinued, and 
a messenger is sent immediately upon the return cepi corpus 
being made to the attachment (n). It is said that this prac- 
tice was originally confined to those cases where the attach- 
ment was directed to the sheriff of London and Middlesex, or 
of Bristol, or any other corporation having the grant of fines 
and amercements, as London (o) and Bristol have, because in 
such cases, as the estreats and amercements went to the sheriffs 
themselves, the Court could not with effect amerce the she- 
riff, and there was no other way left to do justice to the 
plaintiff but by ordering the defendant to be taken into cus- 
tody by the Court’s owm officer (j?)/’ Now, however, the rule 
is to send a messenger into every county without distinction ; Me^wngcr sc u 
and where a sheriff having taken a defendant into custody county, 
upon an attachment took a bail-bond for his appearance, 
which he delivered to the plaintiff, who obtained a nile nisi 
for the sheriff to bring in the body, l^rd Hardwicke, upon 
the sheriff showing for cause that he had delivered the bail- 
bond to the plaintiff, and that he had not the custody of the body, 
discharged the rule, because, he said, the plaintiff might have a 
messenger into the county where the person lived, which was 
a motion of course upon a cepi corpus returned, though for- 
merly the Court allowed the messenger to go to those par* 

(m) 1 Fowler, K.P. 133. (p) Gilb. For. Rom. 70; Gibbs 

(n) Anon. 2 Atic.507. v. Cotton. 1 Vem. 154. 

(n) Hed vide Anon. 1 Veru. ll(i. 
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Pfoews of Contempt : 

ticular jurisdictions only where the sheriffs had the amerce- 
ments themselves (^). 

A messenger, however, can only be sent when the sheriff 
has parted with the body of the prisoner, and taken bail for 
his appearance (r). In cases where lie holds the prisoner 
in close custody the Court will not grant a messenger, but 
will either order the sheriff to bring in the body or elso a 
habeas corpus must issue (s). 

Where, however, the sheriff returned cepi corpus, but tliat 
by reason of the weak state of the defendant s health and her 
extreme infirmity, and the peril of her life, he had not removed 
her, a messenger was sent (t). 

It seems that the messenger is comparatively a new officer 
of the Court (u), and that a sequestration cannot bo awarded 
upon any return made by him ; ^uhere, therefore, it appears 
likely that the messenger will fail in capturing the defend- 
ant, the Court, instead of awarding a messenger upon a 
cepi corpus, will send the serjeant-at-arms, (upon whose 
return of non inventus only can a sequestration be issued) (to), 
in order that upon his return a sequestration may be awarded ; 
thus, where after cepi corpus returned to an attachment tho 
defendant absconded to Holland to avoid the plaintiff’s de- 
mand, the Court, upon affidavit of that fact, directed tho 
serjeant-at-arms to bring tho defendant into the Court instead of 
tho messenger (x), and upon the return of the serjeant granted 
a sequestration. And in another case where a messenger was 

(V) Anon. 8 Aik. 607. (*) Frederick w. David, 1 Vern. 

(r) Holme o. Cardwell, 3 Mad. 344. The words of the order in this 
114. case were: ** The Court being in- 

(i) 2 P. Wms. 800. formed that by the practice ol this 

(0 IMilesv. lioghain, 7 Vcs.a30. Court a sequestration might be a- 
(u) It is stated in the books of warded upon a return of a serjeant- 
practice that the messenger is one of at-arms, but that it was not known 
the deputies of the serjeant-at-arms ; that any was ever granted uw)n the 
it appears, however, that this is not return of a messenger, and wat the 
correct, and that the messenger is a messenger is but a new o^cer, but 
distinct oflicer, having peculiar duties, that the seijeant-at-arms^ may as 
and receiving his appointment from well go as a messenger, it if ordemi, 
the Lord Chamberlain (rir/e Ch. Rep. that the serjeant-at-arms attending 
Appx. SSO,) whereas tlui swrjoant-at- this Court do apprehend the said dc- 
aims is appointed by letters patent fondants, and bring them into this 
fioin tlie Crown. rourt to answer the said contempt. 

(m*) Rcamci, Old. 322. Reg. J.ib. 1685. A. fo. 583. 
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ordered to bring* the defendant to the bar of the Court, and be 
returned that the defendant could not be found, the aeijeant* 
at-arms was ordered to go (x) ; and so where a messenger who 
had been sent to bring up an infant defendant, was unable to 
And him, the Court directed the serjeant-at-arms to go (y ) ; 
and, in another case, where the messenger who had been sent 
died before he had executed his warrant, the serjoant-at'arms 
was substituted and sent in liis stead (x). 

An order for a messenger is obtained by motion, upon 
production of the attachment, and of the sherifiT s return of 
cepi corpus thereto, and is granted of course (a). 

As soon as the order has been drawn up, passed and entered, 
it must be delivered to the messenger of the Court, who, 
upon receipt of the order, must obtain the Lord Chancellor’s 
warrant to take the defendant (&). 

The messenger of the Court usually executes this warrant 
by a deputy appointed for the occasion (e) , and his remunera- 
tion is 6i. 8 c/. per diem for the timo he is out, and 6 c/. per 
mile for the distance he has to travel. TJio fees of the 
serjeant-at-arms are double {d). 

If the messenger cannot And the defendant, he must make 
a return of non est inventus upon the warrant, whereupon, as 
we have seen, the serjeant-at-arms will be ordered to go (c). 
If he Ands that since the sheriff’s return to the attachment 
the defendant has been committed to prison upon anotl^er 
charge, at the suit of others, and that the sheriff upon that 
ground refuses to deliver him up to the messenger, ho must 
procure a return to that effect from the sheriff (/), and upon 
the sheriff’s making such return a habeas corpus cum causis 


(x) Sambroke v. Flkins, 1 Dick. 
08; Wilkiosun v. Bulchcr, 2 13ro. 
C.C. 181. 

(y) Steed v.Calley, Law J.1835, 1. 
(s ) IVrNab V. Mensall, 2 Sim. IG. 

Where a messenger having a defend- 
ant in his custody under an attachment 
thinks proper to let him go at large 
upon his own undertaking to pay the 
costs, he will not be permitted to use 
the process of the Court to com|)el 
payment of tlic costs, but must brin.: 
.Ill action. Jenkins v. Sandy s, Jdc.233. 
(d) Hind. 101. 


(b) 1 T,& VciullG. 

(c) Report of Commissioners, App. 
A, p. 330. 

(d) Ibid. 

(e) Wilkinson v. Belcher, 2 Bro. 
C. C. 181. 

(/) Johnson v. Avlct, 2 Dick. 
G38. It seems from this case that a 
return by the messenger him.self to 
this cfTcct would not be .sufficient to 
found an order fur a hahath corpus cum 
causis, but that the shciiff hiiiiscif 
must iitukc the letuin. Sed tfu. 
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(!ominittal of 
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Costs. 


may be issued, to the sheriff, to bring the defendant, to the 
bar of the Court, with the causes of his committal (g). It is to be 
observed, when the defendant has been taken into custody by 
the messenger, he generally gives notice of that fact to the 
plaintiff's solicitor, and keeps the defendant in custody till 
the plaintiff’s solicitor requires him to be brought up (A). 
The statute 1 W. 4, c. 36, however, requires that when a 
defendant has been taken by the messenger he must be 
brought up to the bar of the Court within ten days of his 
being taken into custody, unless the last of such ten days 
shall happen out of Term, in which case he must be brought 
up within the first four days of the ensuing Term ; and in 
case any defendant shall not be brought to the bar within 
such period, the messenger, in whose custody he is, is bound 
thereupon to discharge him out of custody, without payment 
by him of the costs of contempt, which are in such cases 
payable by the party on whose behalf the process issued (t). 

When a defendant is brought up to the bar of the (Jourt 
by the messenger, he will be committed to the Fleet prison 
till he clears his contempt ; the Court may, however, if his 
contempt is for non-appearance, appoint a clerk in Court or 
attorney of the Court to enter an appearance for him (^). 

When he has cleared his contempt he may, upon applica- 
tion to the Court, either by motion or petition, be discharged ; 
and if after conformity and payment of the costs, or tender 
and refusal thereof, any further prosecution shall be had of 
the same contempt, the party prosecuted shall be discharged, 
with his costs (/). 

For the course of proceeding where the party brought up 
is too poor to put in an answer, or appears to be idiot or 
lunatic or of unsound mind, the reader is referred to the 
preceding Section (m). 


If a defendant is taken by a messenger, the costs are not 
fixed, but taxed costs (n). 

(;:) Johnson r. AylcU, ubi siipra, (/ ) Ibid. 

{h) Cha. Rep. App. X. 330. (m') Ante,** 

(i) 1 W. 4, c. 30, s. 15, rule 5* ( n) 1 Smith, 131. 

(k) Ibid, see. 11. 
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SecT. V. 

Of Attachment with Proclamations, 

1 F an attachment has been issued to compel the appearance In what cases 
of a defendant, and the sheriff makes a return to it of non issued. 
cst hiventuSy the next process which issues to enforce the 
obedience of the defendant is a writ directed to the sheriff* 
commanding him to cause public proclamation to be made in 
all places within his bailiwick^ as well within liberties as 
without j calling upon the defendanty upon his allegiancCy 
pcrsomllg to make his appearance in the Court of Cha 7 i- 
ceri/y but yievertheless in the meantime y if he can find the 
defendant y to attach him, so as to have him in Court y &c. 

This writ is called an attachment with proclamations y and has Origin of the 
been adopted in imitation of the process in criminal cases, in 
wliich, upon a yion est inventus returned to a capiaSy the party 
is proclaimed, and if he does not come in upon the proclama- 
tion, is declared to be an outlaw* and so in- Chancery if the 
sheriff upon an attachment, which ans^vers to the capias, re- 
turns non est inventus, the defendant is proclaimed, and if ho 
does not come in upon the proclamation tlien he is deemed 
a rebel, and a commission of rebellion, which is the next 
process, issues (o). 

According to the old practice of tlio Court, a writ of 
.attachment with proclamations was issued in all cases where for want of 
the return to the original attachment was non est inventus, 

r wuni 01 appeiirw 

as well where the defendant had appeared but omitted to aut*c. 
answer within duo time after appearance, as where he had 
not appeared ; but by the 1 W. 4, c. 36, s. 15, rule 1, it practice 

has been enacted, that “when a writ of attachment shall have ,*'c^tempTfor‘ 
duly issued against any defendant for a cimtempt in not an- want of answer ; 
swering the bill, and such defendant shall not have been taken under ^ 
under such writ, and the sheriff of the county into whicli such attachment, 
writ shall have issued shall make a return of non est inventus 


(o) Clilb. For. Rom. 73. 
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without order. 


to the iame, the Court sbally upon motion hy or on behalf of 
the plaintiff (notice of which shall not be required), order 
that the .serjeant-at-anns attending the Court do apprehend 
euch defendant and bring him to the bar of the Court to 
answer his contempt, and the same proceedings may there- 
upon be had as if such order had been made in the manner 
theretofore in use/* 

This rule was framed in conformity with the suggestions 
of the Commissioners for inquiring into the practice of tlio 
Court, by which it was proposed that, in order to shorten the 
process for compelling an answer, the plaintiff might be at 
liberty, upon the return of a non est inventus to an attach- 
ment for want of an answer, to pass by the intermediate 
process of contempt and to move at once for a serjeant-at- 
arms (p). It is to be observed, however, that the rule 
provides that befo)re such an order can in any such case be 
made, the plaintiff applying for the same shall bo required to 
satisfy the Court, by the affidavit of the solicitor of the 
plaintiff (or of his town agent, if the writ of attachment was 
issued by such town agent), that due diligence was used to 
ascertain tlio place where such defendant was at the time of 
issuing such writ, and in endeavouring to apprehend the 
defendant under the same, and that the person suing forth 
such writ verily believed at the time of suing forth tho same 
that such defendant was in the county into which such writ 
was issued** (7). It is presumed, thereforo, that when the 
defendant is not in a situation to make the affidavit required 
by this rule, he must, if he wishes to have the bill taken pro 
confesso against tho defendant, adopt the old practice of 
suing out a writ of attachment with proclamations, in tlio 
same manner that is still adopted in cases of contempts for 
want of Appearance. 

An attachment with proclamations, like a first attachment, 
issues without order (r), unless where it is against a defend- 


(p) Rc|K>rt 39, prop. 6. For the po$t, sect. ** Serjeant-at-arms.’* 
course of prot'ceiling under this rule, (r) Gilb. For. Rom, 81, Edwards 
vulf post, sect. Serjeant-at-arms." v. Pool, 2 Dick. 093. 

(</) I W. 1,0.30, rule 1. Vide 
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ant residiligp msttch parts of tho United Kingdom of Great Foimoftlie 
Britain or of Ireland as are not within the jurisdiction of the 
Court, or in the Isle of Man, under the stat. 2 W. 4, c. 33 (s), 
and 4 & 5 W. 4, o» 82 (t), in which case a previous older 
must be obtained (a). 

The writ of attachment with proclamations is nearly in Form of the 
the same form as the ordinary attachment, with the excep- 
tion of the introduction of the command to the sheriff to cause 
the defendant to be proclaimed in the manner before speci- 
fied (x). According to the old practice of the Court, whore it Return day. 
was intended to proceed to a sequestration, there must have been 
fifteen days between the teete and the return of tho writ, un- 
less an order had been obtained to make the several processes 
in the cause returnable immediately, which might have been 
obtained in all cases where the defendant resided within ten 
miles of London ; but now the practice is regulated by tho 
1 W. 4, c, 36, s. 15, rule 3, which has been before discussed 
in treating of attachments, and which applies to all tho writs 
in process of contempt as well as to attachments (y). 

In order to obtain this writ, tho attachment with tho return I Tow made ouf, 
non est inventus indorsed thereon, must be loft with the clerk 
in Court, who will thereupon make out the writ, and leave 
it with the bag-bearer of tho Six Clerks’ office, who will get 
it sealed (z). 

The writ must bo indorsed, ** By the Court) for not appear- Tiulorscmcnf. 
i«y,” (not answering,) &c. with tlio name of the clerk in Court 
who sues it out; and the surname of the Master of the Rolls 
and of the Six Clerk in whose division tho writ is made out 
sliould also be subscribed (a). 

It must then be entered with tho Registrar, in the same Miut l)c entered 
manner as an attachment, and when it is sealed the bag- 
bearcr leaves it at tho seat of the clerk in Court, who sends it 


(s) Ante, 277. 

(0 Anie, 270. 

(u) Where a defendant has l)ecn 
already served with a mbpeena under 
the above Acts, an order for an attach- 
ment cannot Ik! obtained unless u)»uii 
motion, of nbich personal notice ba«> 


been given to the defendant. Ila);- 
luck r. Stewart, 0 8im. 321, ante, 
(i) Hind. 111. 

Htfe ante. 

(s) Hind. 113. 

(a) Ibid. 11 1. 



608 

Return of the 
writ. 


Return, nm at 
invenluM, 


Return, cepi 
eifrpus. 


Prncceding upon 
return. 

After return no 
plea or (Jemuner 
without special 
leave. 


Process of Contempt: 

to the solicitor, who must forward it to the sheriff or other 
officer to whom it is directed (6). 

A sheriff cannot justify breaking doors in executing this 
process, though the commissioner in executing a writ of 
rebellion may (c). 

If the sheriff cannot succeed in taking the defendant under 
the writ of attachment with proclamations, he must make the 
following return : 

By virtue of this writ to me directed^ I have caused 
public proclamation to be made within my bailiwick that the 
within named B, do appear on the day and at the place 
within written^ as within I am commanded; and I further cer- 
tify that the within namedA ,BAs not foundin my bailiwick*\d). 

If the defendant comes in upon the proclamations, dr is 
arrested under the attachment, the sheriff may either admit 
him to bail or send him to prison as upon a first attachment, 
in which case the return is cepi corpus^ &c. 

The proceedings upon the return of a writ of attachment with 
proclamations are the same, mutatis mutandis^ with those upon 
the first attachment. It is to be observed, however, that under 
the old practice there was a considerable difference between the 
effect of a first attachment and of an attachment with procla- 
mations upon the subsequent proceedings of the defendant. 
Under the old practice a defendant, after the first attachment 
returned, might, if ho was resident above twenty miles from 
town, have obtained the ordinary dedimus potestatem or 
commission to put in his answer, or he might, as in ordinary 
cases, have pleaded or demurred, provided he did so within 
the usual time," without special leave (c) ; but by an order of 
Lord Clarendon, it was ordered that after a contempt duly 
prosecuted to an attachment with proclamation, returned^ no 
commission to answer should be made out, nor any plea or 
demurrer admitted(/), but upon motion in Court and affidavit 
made of the party’s inability to travel, or other good matter to 
satisfy the Court touching that delay ; and the reason assigned 

(fc) Ibid. 115. {f\ Lloyd v. Gunter, 1 Vcni. 

(r) Gilb. For. Rom. 76. 275 ; Newton v. Dent, 1 Dick. 23-t.; 

(<0 Imp. Off, Sher. S88. Sanders v, Murney, 1 S. S. 225. 

(•) Reames, Ord. 178, 
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Of Attachment with Proclamations. 

hj Lord Chief Baron Gilbert for this distinction is, because Proceedings 

upon the first contempt on the first attachment it did not Return, 

appear to be an affected delay, * and therefore upon tendering 

the costs of the attachment the defendant might take his 

commission, and upon like tender the plea or demurrer are 

to be received ; but if there regularly issued an attachment 

with proclamations, the defendant could not of course puige 

his contempt by a mere tender, but he must apply to the 

Court to shew that his plea or demurrer are proper, and to 

exhibit a proper excuse for his delay, in order that the Court 

might see that there was no ^further likeliliood of delay by 

the plea or demurrer put in or by the commission to answer 

granted 

No alteration in practice in this respect appears to have Practiccas g) 
taken place in cases of commission sued out or plea put in Sr 
after attachment with proclamations returned (/i), at least where commissiou lo 
the attachment has been issued upon a contempt for want of ® answei. 
answer, which, by the present practice, cannot issue till after 
the expiration of eight weeks in a town cause, and ten weeks 
in a country cause. Whether the late changes in the 
practice of the Court have affected this rule in the case of 
attachment with proclamations issued for want of appearance^ 
has never been determined ; but it is submitted, that ns 
the 12th of Lord Brougham’s orders (?), by directing that, 
where a defendant is in contempt to an attachment for want of 
appearance, the interval between the day fixed hy the sjib- 
pcena for appearance and that on which the same is actually 
entered shall be deducted from the time allowed to plead, 
answer or demur (not demurring alone), prevents a defendant 
in such case from gaining any advantage in point of time by 
standing out the processes of contempt, the defendant ought 
not to be prevented from suing out a dedimus to take his plea, 
answer or demurrer (not demurring alone), under the ninth of 
the above orders. 

It is to bo observed that the order of Lord Clarendon, above 
referred to, applies only to cases where the attachment with 

(i^) Gilb. For. Rom. 71. expiration of twelve days from the 

(/i) By order 10, 21 Dec. 1833, appearance of the dcfeiulaiit. 
no demurrer can be pul in after the (i) Ord. 1833, onl. 12. 

voi.. I. K It 



Process of Contempt: 

Proo^ing^ proclamations has been returned ; and that, therefore, when 
>— .tm ^ \ a defendant after such a wriuhad been issued, but before it 

was returned, put in a plea and answer, the Vice Chancellor, 
Sir J. Leach, refused a motion to take the plea and answer 
off the file under the above order, though he held that if it 
bad been filed after the return of attachment with proclama- 
tions, it would have been irregular (A). 


Costs. costs of an attachment with proclamations are 12 s. lie?., 

and if executed 155. 3d,{l). 


Sect. VI. 


Of the Commission of Rebellion, 


In what cases 
issued. 


Nature of the 
process. 


Why directed 
to special coi» 
missioners. 


If a defendant, after proclamation made, (whereby he is 
cited to appear, &c. upon his allegiance,) still continues to 
disobey, he is considorod as a rebel and a contemner of the 
laws; and the next process which issues against him is a 
commission of rebellion, which is a writ issuing out of and 
under the seal of the Court, directed to special commissioners 
therein named, commanding them, jointly and severally, to 
attach, or cause to bo attached, the defendant, vrherever he 
shall be found within the kingdom, as a rebel and contemner 
of the laws, &c. (m). 

This writ, it is to be observed, is not usually directed to the 
sheriff, but to commissioners named in the writ; and the 
reason why it is so directed is stated to bo, because the sheriff 
cannot be supposed to execute such process in person, and 
it may be inconvenient to lodge tlie discretionary powers there- 
by conferred in the deputies of a ministerial officer ; where- 
fore the Court appoints its own commissioners, who are en- 
joined to do every thing very carefully, and are answerable 
for their misbehaviour/' (n). 


Sanders v. Murney, 1 S. & S. one of attachment with proclamation. 
926. may be omitted, provided the*^ terms of 

(i) 1 Smith. Ch. P. ISl. the 1 W. 4, c. 36, 8. 16. rule 1. can 

(m) Hind. 117. If the defendant be complied with. Vide ante, n. 605. 
is in contempt for want of an answer (n) Hind. 116. It is said in a 
this process, as well as the preceding note to James v. Philips, 2 P. Wins. 
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This process, like the processes of contempt before enu- 
merated, issues without order^^ unless where it is against a 
defendant resident in the Isle of Man, or in some part of the 
United Kingdom which is out of the jurisdiction of the Court, 
in which case there must be a previous onler, under the statute 
2 \V. 4, c. 33; and 4 & 5 W. 4, c. 82, before referred to(o). 

The commission is made out by the plaintiff’s clerk in 
Court, upon production to him of the attachment with pro- 
clamations, with the return of non est inventus. It is usually 
directed to four commissioners, selected by the plaintiff’s soli- 
citor, and is in the following fomi : 

William the Fourth^ ^c. To A. B.y C. D., E. F.y and 
G. H.y gentlemen, greeting. 

Whereas hy public proclamations made on our behalf by 
the sheriff of Middlesex, in divers parts of that county, by 
virtue of our writ to him directed, Robert Edwards hath 
been commanded, upon his allegiance, personally to appear 
before us in our Court of Chancery, at a certain day now 
past ; yet he hath manifestly contemned our said command : 
Therefore we command you, jointly and severally, to attach, 
or cause the said Robert Edwards to be attached wheresoever 
he shall be found within our Kingdom of Great Britain, as 
a rebel and contemner of our laws, so as you have him, or 
cause him to be before us in our said Court, on {insert return 
day) wheresoever it shall then be, to answer to us as 
well touching the said contempt, as also such matters as 
shall be then and there objected against him, and further to 
perform and abide such order as our said Court shall make 
in this behalf. And hereof fail not. We also hereby 
strictly command all and singular mayors, sheriffs, bailiffs, 
constables, and other our officers and loyal subjects, and 


Nature of the 
Process. 

^ 

No order neces- 
sary, 

unless where 
party is out of 
the kingdom. 

How made out. 


Form of the 
commission. 


667, that by the course of the Court in Hind. 116, norir, that a commis- 
a commission of rebellion issues only sion of rebellion could not be exe^ 
to the iheriff of MiddUtex, There cuted in Scotland. I'he above Acts 
does not, however, seem to be any have, however, been held to extend 
authority in the hooks for this pro- to the issuing of process of contempt 
position, and the practice is otherwise, in that part of the United Kingdom, 
in the Practical Register, however, in the cases expressed in those Acts, 
it is staled that the commission is Cameron v. Cameron, 2 M. & K. 
sometimes directed to the sheriff, 289 ; Parker v. Lloyd, 6 Sim, 508 ; 
p. 120. and vide ante, 278. 

fo) Ante, 177, 179. It is stated 
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Form of the 
Writ. 

* _ - ■ 


Docquet. 


Return day. 


Process of Contempt : 

servants whomsoever^ as well within liberties as without, that 
^ they, by all proper means, diligently aid and assist you, and 
every one of you, in all things, in the execution of the pre- 
mises- In testimony whereof we have caused these our 
letters to be made patent. Witness ourself at Westminster, 
this day of , in the year of otir reign. 

The names of the Master of the Rolls and of the Six Clerk 
are subscribed to this writ, and then it is to be folded up in 
the same manner as an injunction, and indorsed By the 
Court, a Commission of Rebellion'* {for want of an 
pearance or of an answer, or non-performance of a decree, 
order, ^c,, as the case is), at the suit of A. B., plaintiff ** 
On the label must be written the clerk in Court’s name. 

The commission being thus made out, two docquets in the 
following form must be written upon paper : 

The King, and so forth. A commission of rebellion 
directed to {insert commissioners* names), jointly and seve- 
rally, to attach Robert Edwards, defendant, for want of 
{appearance, answer, ^c. as the case is), at the suit of 
Charles Banbury, plaintiff, returnable Witness 

the King at Westminster, the day of , in the 

year of his reign. 

The Master of the Rolls and Six Clerk’s names being sub- 
scribed as before, the docquet should be folded up like an 
order, and indorsed near the top, Commission of Rebellion, 
E. F. against G.H.,** and near the bottom the Master of the 
Rolls, Six Clerk and clerk in Court’s names ; the commission 
being given to the bag-bearer of the office to be sealed, toge- 
ther with the docquets, he leaves one of the docquets with 
the entering registrar to be marked with an intratur, and pro- 
cures the other docquet to be signed hj the Lord Chancellor, 
and leaves it with the clerk of the Hanaper-office : the com- 
mission is brought back sealed, and left with the clerk in 
Court, and delivered to the solicitor or to tho commissioners 
to be executed. 

The return of a commission of rebellion, as well as of other 
process of contempt, is regulated by the 1 W. 4, c. 36, s. \5. 
rule 3 (p). 


{ p) Ante, p. 578. 
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The commissioners upon the receipt of this writ are bound In whnt man- 

to arrest the defendant wherever they can find him ; and it executed, 

seems that they may, for this purpose, break open his house, 

or the house of any other person in which he may happen to ^ 

be (^), because the object of the writ is to deprive him of may bietk open 

protection by law, to which, as “ a rebe/ and contemner of 

the /nu;,*’ he is no longer considered entitled ; and, therefore, 

it implies an authority to enter into the house {r). 

It seems, however, to be considered that in such case it is but should have 

advisable for the commissioners making the arrest to havo a " 

.»• <11 / \ 1^1* , . them, 

peace otticer witli them (s) ; and for this purpose tlie coinmis- 

sioii commands all mayors, sheriffs, bailiffs and constables, and 

all other oilicers, loyal servants and subjects, to render their 

aid and assistance to the connuissiuners in the execution of 

their duty. 

A defendant may bo arrested upon a commission of rebel- May Ihj exe- 

lion on a Sunday (t) ; but Lord leughborotigh said that lie ^ 

should much disapprove such an execution of it, unless in , ^ . 

, hut only in cases 

cases of absolute necessity; and that if executed in church of necessity, 
he would punish the commissioners, and that they would have 
been piiflisliable at law {u\ 

Where a party is taken under a commission of rebellion in !„ what cases 
term time or during the public seals, the commissioners, if he may be 
be taken in or near to Tendon, ought to bring him iiiiiiicdiately 
to the Court (x) ; but if the arrest takes place either in vacation 
time or in the country, and good security is offered for his 
appearance, the commissioners not only may, but ought to, 
take it (y). 

The bond in such cases is usually entered into by the party iJall-bond. 
himself, with two siiificicnt securities, in the penal sum of 
200 with the following condition {z) : 

“ The condition of this obligation is such^ that if the above 
founder^ A. D.y do personally appear before our Sovereign 
Lord the King, in II is Majesty's Court of Chancery, on 

( e) Prac. Rce. 129 ; 2 Prax. 1 Aim. (t ) Hind, 1 1C ; Prac. Keg, 30. 

75. (u) Ibid. 13 1. 

(»•; Newl, Pra. 14; Gilh. For. (i; Prac. Keg. 129. 

Rom. 76 ; vific Lowicii v. the Mayor (y) Jones v. Clement, Bimb. 50. 

of rolclusfcr. 2 !\!rr. 395. * (ij Hind. 119. 

( s) Hind. 116. 
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Of idmittiog to 
Bail. 


If no bail offered, 
defendant must 
be brought up 
to the Court. 


Process of Contempt : 

(insert the day on which the process is returnable) on a com-- 
misnon of rebellion issued out of the same Court against 
him at the suit of C. D., and shall answer as well for 
his said contempt as for all such things as shall be then 
and there objected against him^ and do and perform what 
the said Court shall award or order in that behalf then the 
present obligation to be void, or else to remain in full force 
and virtue** 

The bond is usually made to the Master of the Rolls, but 
if made to the Lord Chancellor, Lord Keeper, &c., or to any 
two of the Masters, it will be good (a). 

If the party, upon being arrested in the country, does not 
offer good bail, it is tho duty of the commissioners, as soon as 
they have made the arrest, to bring him up to the Court imme- 
diately (i), and if they omit to do this, and keep the defendant 
in their own custody, the Court will punish them for their 
omission ; thus where a commissioner had arrested a defend- 
ant upon a commission of rebellion, at the plaintiff’s suit, for 
the breach of a decree, and imprisoned him for six weeks in 
his own house and other places, and refused to take bail for 
his appearance to answer the contempt, whereupon the de- 
fendant had, by order of tho Court, entered his appearance 
upon the arrest by his clerk .in Court, it was referred to the Six 
Clerks to certify whether upon a commission of rebellion for 
breach of a decree bail ought to be taken or not. Tho Six Clerks 
certified that the commissioners might either take or refuse 
bail, at their discretion (c) ; but that in case they refused, 
then they ought to bring tho party to tho Court without de- 
lay; and thereupon the Court, on reading a precedent of the 
like nature made in Lord £lloBmere'’s time, ordered the com- 
missioner to stand committed to the Fleet for his abuse, and 
to pay the defendant his costs and charges sustained by his 
imprisonment, to be taxed by the Master (d). 

(a) Hind. 119. not authorized to take bail, but they 

(b) Studd V. Acton, 1 II. BU 468. must have the body in Court at thu 

4T6, return of the commission. 1 Harr. 

( c) This docs not apply to decrees 129 ; and Jones v. Clement, Bunb. 50. 
for payment of money into Court, or Vide pott, *• Decrees.’’ 

directing any other particular act to (d) Inglet v. Vaughan, 1 Ch. 
be performeil, in which case it seems Kep. 265. 
that commissioners of rebellion aic 



Of the Commission of Rebellion, 


615 


It may happen that at the tiiao of the defendant's arrest Rstara 
the ('ourt may not be sitting, in which case it will not bo in 
the coniniissioncrs* power to bring him to the Court, the com- If Court not 
niissioners, however, must not, even under such circumstances, 
allow him to go at large without bail, but they should lodge lodged in prison, 
him either in the Fleet prison (e), or in the custody of the 
sheriff for safe keeping (y) ; and where a commission of re- 
bellion was awarded against a defendant for non-payment of 
costs, and the commissioner arrested him, and for his more 
safe keeping delivered him to the sheriff, who took charge of 
the prisoner accordingly, but refused cither to deliver the 
prisoner to the commissioner or to bring him himself into 
Court at tho day, a day was tlierefore given to the sheriff to 
bring in the body, upon pain of 10 /. (g). 

The proper course to bo pursued in such a case, in order to 
bring in tho body, would, according to tho present practice, 
be to procure a writ of habeas corpus (h). 

If the commissioners permit the party to escape after they Ksicapc or 
have an*cstcd him, they will be committed till they produce ^<^scuc. 
him(i) ; if ho bo rescued, the rescuer tvill be committed {k). 

The return to this process is made by two or more of tho lUturn. 
commissioners who act under it. The return, when tho com- 
missioners are unablo to dad tho party, should bo indorsed 
upon the writ in tho following form : 

“ Wc, whose names arc hereunto subscribed, being (wo of 
the commissio?tcrs within-named, do humbly certify to this 
honourable Court that we hni'c made diligent search and in- 
quiry after the within-named C. V , ; but, notwithstanding 
all our endeavours for the purpose, we cannot meet with him^ 
so as to attach his body by virtue of this commission, Wil- 
9iess our hand, this day of (/). 

A. B. 

C. D. 

If the commissioners refuse or neglect to make a return to How comptlled. 
the commission, tho Court, on motion or petition, will order 
them to return it ; and, upon disobedience to tho order, the 


^Commissioners. 


(c) 1 Harr. 129. 
(f) Cary. 115. 
(;r) Ibid. 

(h) Ante, 591. 


(•) Sacbevercll r. Sachovcrclit 
Toib. 38. 

(k) Hind. 118. 

(/) 1 Smith, 118. 
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Froc^ding Court will, upon motion, grounded upon affidavit of service 

y Of the order, commit them ; for not being parties to the suit, 

no writ of execution of the order is required to bring them 
into contempt (m). 

Cepi eorput. When the party is brought to the bar by this commission 
counsel should be instructed to move that he may be turned 
over to the Fleet prison, which will be ordered, of course ; 
and after the defendant has been so turned over, he must 
remain there till he has cleared his contempt, or is otherwise 
discharged by order of the Court, or by the provisions of the 
1 W. 4, c. 36, hereinafter referred to(n). 

Non ett inventus. Upon a return of non est inventus by the commissioners, 
or any two of them, the Court will, on motion, order the 
party to stand committed, and for that purpose the Lord Chan- 
cellor grants his warrant to the serjeant-at-arms to take him 
into custody (o). 


The costs of a commission of rebellion are 2 /. 1 5. 4 (p). 


Sect. VII. 


Of the Serjeant-at-Arms. 


Serjeant-at- 

Arms. 


Has a deputy 
always attend- 
ing the Court. 


In the last Section we have seen that where the commis- 
sioners in a comipission of rebellion return non est inventus^ 
the next proceeding is for the Lord Chancellor to issue his 
warrant to the serjeant-at-arms, or his deputy, to take him 
into custody. 

The serjeant-at arms is an officer appointed by letters patent 
from the Crown {q\ who has an authorized dpputy in constant 
attendance upon the Great Seal, whose duty, besides that of 
bearing the gilt mace before the Lord Chancellor, Lord Keeper 
or Lords Commissioners, in going or returning from Court or 
Parliament, is to execute all warrants against persons who 


(m) Hind. 119, 120. 
(») Post, svrt. II. 

(n) l*rao. Her. I:i0. 


(/.) 1 Smith. Ch.P.Wl. 
(^7) Hind. 123. 
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Of the Seijeunt-ai-Arms. 

have stood out commissions of rebellion, either in execution caaet 

of a decree or order of the Court, or on mesne process (r). 

It appears to be considered by some writers upon the prac* 
tice of the Court, that besides the duties above mentioned, it 
belongs to this officer to bring up to the bar any one that 
is in the custody of a sheriff or other officer who has re- 
turned a cepi corpus upon a process of the Court (f) ; and 
this appears to have been formerly the practice, though the 
more usual course now is to send a messenger for that 
purpose (/). 

The practice of sending a messenger appears to have been Serjeant-at- 
of recent origin, and has, in all probability, been adopted in si-nTinii 
consequence of it being less expensive than a serjeant-at-anns, where a mes- 
whose fees are stated to be double those of the messenger (u). s®' 

A serjeant-at-arms may, however, go in all cases, in which a 
messenger can bo scnt(x). And we have seen that where a Where mes- 
messenger has been sent, and dies before he has executed his or"fSVin*^ 
warrant (y) or fails in his execution of it, by reason of the executing his 
defendant's escape, or not being to be found, the serjeant-at- by"*dicfrndan^ 
arms ought to be sent in his stead ( 2 ). escape, &c. 

The reason for the serjeant-at-arms being sent in the last 
case is, because where the party has been taken, and has 
escaped^ or cannot be found, the ouly remedy which a plaintiff 
can have is by sequestration against his property, which, as 
has been before stated, cannot be issued unless upon a return 
of non est inventus by the serjeant-at-arms. ^ 

The practice of sending tlio serjeant-at-arms, when the for tlio 

ordinary processes of contempt liave failed, has been adopted 
by the Court ex ahundanti cautela, lest there may have been 
any negligence in the ordinary officers or ministers of justice 
to whom the execution of the writs of attachment is entrusted, 
or lest the Commissioners of rebellion (persons nominated by 
the plaintiff) should collude with or be warped by their employer 

(r) Hind. 123. (x) Frederick v. David, 1 Vera. 

(0 Prac. Reg. 391 ; Hind. 123 ; 314, N. 1. 

1 Harr. 13/}. (y) M*Nal)r. Mcnsal, 2 Sim. 10. 

(t) Ante, 092 j Frederick v, David, (*) Ante, 6!'2 ; Sanibrukc i'. Kkins, 

1 Vern. 311. 1 Dick. liH ; Wilkinson t. Ucislicr, 

(it) ri(/r Ml. IVacock’s evidence. 2 Hru. (\ C. IHI ; Sleetl r. (’alley, 

Ch.ui. Kcp. App. (A), 3.J0. I.aw .1. Ih3.}, I. 
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Process of Contempt: 


\ 


In wto cates 
sent. 

* r 


Sequestration 
can only issue 
upon return by 
serjeant-at- 
arms. 


Serjeant-at-arms 
onierctl u}>on 
return to the 
aitachmenf. 


to the prejudice of the defendant, to guard against which tiie 
Court, to satisfy its conscience, and to be informed whether 
the defendant doth actually hide himself from justice or not, 
sends an officer of its own, upon whose return only can a 
sequestration be regularly issued, unless the party be a peer 
or peeress of the realm, a bishop or member of the House of 
Commons, or an absconding defendant proceeded against 
under the statute 1 W. 4, c. 36 (a). 

By an order, dated the 13th May 172 1 , 7 Geo. 1 (A), after re- 
citing that a petition had been presented by the serjeant-at-arms, 
setting forth that he is entitled to take all persons into custody 
who stand in contempt to a commission of rebellion returned 
non est inventus, znd further reciting tliat several orders of 
commitment (for certain contempts in the said petition con- 
tained) had been executed by the Warden of the Fleet, or else 
that he had madcr returns non est inventus, whereupon seques- 
trations had been obtained contrary to the rules of the Court, 
and that the said petition had come on to be heard before his 
Lordship, and that upon hearing several precedents and what 
was alleged on cither side, his lA>rdship had declared that no 
sequestration could regularly issue to sequester the estate of 
any person who could bo found, but upon tbo return non est 
inventus of the serjeant-at-arms; IT IS THEREFORE 
ORDERED that from thenceforth where any person is in 
contempt, cither for want of an appearance or answer, or for 
not yielding obedience to any order or decree of this Court, 
(unless it be for contemptuous language, or the boating or 
abusing any person in the serving of the process of tliis 
Court, or other contempts of the like nature,) the serjoant- 
at-anns attending this Court do apprehend and bring the con- 
temner to the bar of this Court to answer such contempt ; but 
if the contemner cannot be found, then to return non est 
inventus, to the end that a sequestration may regularly issue, 
according to tho anciont use and practice of this Court, and 
that process do for the future issue accordingly (c). 

This order was pronounced in consequence of a complaint 

(a) Hind. 123. (r) Ueames, Ord. 322, Ticc. 

\b) Hind. 120. 352. 
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made by the seijeant-at-anna of a practice, then recently 
introduced, of making an order for the committal of the party 
to the custody of the Warden of the Fleet, and of awarding a 
sequestration upon his return of non esi inventus instead of 
sending the seijeant-at-arms, according to the ancient prac- 
tice, by which means the serjeant-at-arms was deprived of his 
ancient and customary fee (d). The practice complained of 
appears to have been adopted for the purpose of shortening the 
process of the Court, which, however, it does not seem to have 
accomplished. The recent statute, however, of the 1 W. 4, 
c. 36, rule 1, has, as we have seen, effected this object more 
completely, in the cases to which it applies, by omitting the 
intermediate processes of attachment with proclamations and 
commission of rebellion, and enabling the plaintiff, in cases 
where the defendant is in contempt for want of an answer, to 
procure an order for a seijeant-at-arms immediately upon the 
sheriff’s return of non est inventus to the original attach- 
ment. The attention of the reader has been before called to 
the fact that this shortening of process does not apply to cases 
in which the defendant is in contempt for want of appearance ^ 
or in which the plaintiff’s solicitor or his town agent is not 
prepared to satisfy the Court, by affidavit, that due diligence 
was used to ascertain the place where the defendant was at 
the time of issuing the attachment, and in endeavouring to 
apprehend him under the same, and that the person suing 
forth such writ truly believed that the defendant was in tlio 
county into which such writ had been issued (c). In other 
cases the defendant must pursue the ancient course. 

The above-mentioned order of the 13th May 1721, contains 
a reference to another method of shortning the process of the 
Court, which appears at that time to have prevailed, where a 
defendant had appeared and applied for time to put in answer. 
In that case it seems to have been the course of the Court to 
require the defendant, as a condition upon which further time 
w!is granted to him, to enter his appearance with the Regis- 
trar (/), and upon his not putting in his answ^er within four days 

(f/) Exp. Jephson, Prcc*. in Ch. (/) As to the effect of entering 
5S0. an appearance uith the Kegistrar, 

(c) JiUt,600. rideposty chap. X. 


In what cases 
sent. 


Under 1 W. 4, 
c. 30, rule 1. 


In other rases 
attarlunriit with 
proclamation 
and commission 
of rebellion 
HiG necessary. 

Order for time 
not granted 
without defend- 
ant consenting 
that, upon non- 
cornpliancc, ser- 
jcant>at-arms 
shall go. 
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In what caiei 
issued. 


Nsw orders. 


Process of Contempt: 

after the time limited had expired, to move that he might aland 
committed to the custody of the Warden of the Fleet. This 
practice appears to have been considered by Lord Macclesfield 
as irregular, as far as it went to obviate the necessity for a 
serjeant-at-arms (g\ and in consequence it was made part of the 
order of the i3th May 1721, That it should be made a part 
of all orders for giving time to answer, or for doing any 
other act upon tKe party’s entering his appearance with the 
Registrar, that the party when he enters such his appearance 
should likewise consent that a serjeant-at-arms should go 
against him, as upon a commission of rebellion returned fion 
est inventus^ in case of non-compliance*’ (A). 

The practice enjoined by the last order docs not appear to 
have been strictly followed, at least so far as relates to 
making it a condition of every order for time to answer that 
the defendant should consent to a serjeant-at-arms, for we 
find that by a subsequent order, dated the 23d January 
1794, after noticing the frequent and great delays of de- 
fendants in putting in their answers, it is ordered, that on 
a third application for time to answer, the defendant do con- 
sent to enter his appearance with the Registrar by his clerk in 
Court in four days, consenting that the serjeant-at-arms 
attending this Court shall go against him as on a commission 
of rebellion returned non est inventus in case he does not 
put in his answer by the time granted, and that on a second 
application for time to answer an amended bill, or after 
exceptions allowed, the defendant do consent to the same 
terms (i). 

The practice continued to be in conformity with the above 
order until the now orders of the 2lBt December 1833, which 
have restored the practice to what it was under the order of 
the 1 7th May 1721, by providing that in every order granted 
by a Master for further time to answer y it shall be made a con- 
dition of such order that the defendant shall enter his appear- 
ance with the Registrar, and consent to a serjeant-at-arms, as 
in the case of a commission of rebellion returned non est 

Kxp. Jt'plison, Free, in Ch. I'h. !iS*2. 

(i) FtdinvS, Old. 565 ; 4 Bio. T. 

{h) ]kdiUL’&>. Old. 322; Free, in ('.oil. 
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invent us j unless under any special circumstances the said 
Master shall otherwise direct, and which circumstances shall 
be shortly stated in the order (A). 


An order for the serjeant-at-arms^ on the return non est 
inventus upon a commission of rebellion, must be applied for 
by motion in Court (i), the reason of which is stated to be 
because, as there is nothing to issue under the Great Seal, to 
make it a record of the Court, there must be some act of the 
Court to authorize the serjeant-at-arms in going (m). 

Several abuses having crept into this practice, an order was 
made by the Ix)rd Keeper Finch^n), whereby after reciting that 
upon complaint made by the serjeant-at-arms attending the 
Great Seal, that after contempts were prosecuted to a serjeant- 
at-arms, and a commitment pronounced, the prosecutor would 
draw up the order, and never take forth a warrant thereon, 
but make use thereof to force the party prosecuted into some 
composition, sometimes for the whole matter in diiTorence, 
but usually for the discharge of the contempts, whereby tho 
Serjeant s employment was rendered in great part ineffectual ; 
for prevention tliercof, his lordship did order, that after 
any order for a serjeant-at-arms should bo granted by the 
Court, the Registrar should, on request, draw up the said 
order, and deliver the same to the serjeant-at-arms or his 
deputy, and no other person, they paying for the same ; by 
which means he should or might endeavour to apprehend the 
party prosecuted and bring him into this Court to answer his 
said contempt, if he could ; but if he could not, his Lordship 
did further order, that no order for a serjeant-at-arms draw'ii 
up and past tho Registrar, should be discharged, and the con- 
tempt thereupon, without the serjeant's fees be paid to him, 
and a certificate under his hand certifying the same ; and that 
after the said order being so drawn up and passed as afore - 


Order for, how 
obtained. 


Order for 
serjeant-at-arms 
upon commis- 
sion of rebellion 
mu»t be obtained 
upon motion. 


Upon makinfr 
wfiich the coun- 
sel must deliver 
the commission 
of rebellion with 
the I’eturn to 
the Uegistrart 


(k) Ord. 21 Oec.l833, ord. XXI. (»») Ibid. 

(/) Hind. 120. («) Ibid. 121. 
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Order for, how 
obtained. 


Upon attach- 
ment under 1 
W. 4, c. 3C. 


said, no private or other agreement should be made between 
the party or parties, or the person or persons so standing in 
contempt as aforesaid, or any other person there, or any on 
their behalfs, without such satisfaction should be made and 
a certificate of the same produced to the Court (o). This 
order was revived by the Lord Keeper, by order, dated 13th 
July 1685, 1 J. 2 (p), and was again revived, by order, 
12th Juno 1694, 6 W. 3, whereby It was also further or- 
dered, that when any motion should be made for a serjeant- 
at-arms, the counsel moving for the same should immediately, 
in Court, deliver unto the Registrar the commission of rebel- 
lion, and tell who was clerk in Court, that the seijeant-at- 
arms might have an account of him where the contemner 
lives ; and that the order should be drawn up by the Regis- 
trar and delivered to the serjeant-at-arms or his deputy, they 
paying for the same, or taking out a warrant thereon, whereby 
the party or parties so in contempt might be taken into custody, 
and bo brought into the Court to answer the same (^). 

In consequence of the above order, the practice now is, that 
whenever a serjeant-at-arms is moved for on a return non est 
inventus to a commission of rebellion, the commission, with 
the return, is placed in the hands of the counsel who makes 
the motion, who delivers it to the Registrar in Court, toge- 
ther with the name of the clerk in Court (r). 

The form of obtaining an order for a serjeant-at-arms under 
the 1 W. 4, c. 36, upon the sheriff’s return of non est in- 
ventus to an attachment for want of an answer, is prescribed 
by rule 1 of sect. 15 of the Act, which is as follows : viz. 

When a writ of attachment shall have been duly issued against 
any defendant for contempt in not answering the hilly and 
such defendant shall not have been taken under such writ, 
and the sheriff of the county into which such writ shall have 
issued shall make a return of non est inventus to the same, the 
Court shall, ujwn motion hy or on behalf of the plaintiffy 
(notice of which shall not be required) order that the serjeant- 

(f) Beames, Ord. 246. (q) Ibid. 302. 

0>) Ibid. 168. (r) Uiad. 126, 1 Turn. & V. 120. 
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at-annB attending the Court do apprehend such defondanti Order for» ho«r 
and bring him to the bar of the Court to answer his contempt, 
and the same proceedings may thereupon be had as if such 
order had been made in the manner heretofore in use ; provided 
that beTore such order shall in any such case be made, the 
plaintiff applying for the same shall be required to satisfy 
the Court, iy the affidavit of the solicitor of the plaintiff, or 
of his town agent, if the writ of attachment was issued hy 
such town agent, that due diligence was used to ascertain 
the place where such defendant was at the time of issuing such 
writ, and in endeavouring to apprehend such defendant under 
tlie same, aud that the person suing forth such writ verily 
believed at tlie time of suing forth the same that such defend- 
ant was in the county into which such writ was issued. 

Upon a motion made for a serjeant-at-arms under this AfRdavlt, under 

rule, the Vice-Chancellor, Sir L Shadwell, decided that the ^ 4»c* SO, 

. must be made 

aniduvit thereby required must be made by the clerk who by the clerk 

issued the attachment, and that the town agent must join 
. , n. t . . , . . t. ^ . attachment, 

in the amdavit, swearing as to his belief (s) ,* and in Pugh v. and agent. 

Pugh {t) an application was made to the Master of the Rolls 
(Sir C. G. Pepys) for a serjeant-at-arms under this rule, 
which was supported by an affidavit of the solicitor’s town 
agent, stating that ho had issued the writ and that ho verily 
believed that the defendant was in the county of Middlesex 
at the time of its issue, and also by an affidavit of the sheriff’s 
assistant, stating the steps he had taken to attach the defend- 
ant, but in which ho had been unsucossful ; but his Honor Solicitor or 
refused the application, because there was no affidavit of the 
solicitor or his town agent that due diligence had been used aiifgenco.'^'** 
in endeavouring to apprehend the defendant, as required by 
the Act ; his Honor being of opinion that as the Act had 
expressly pointed out the persons with whose evidence the 
Court was to bo satisfied, no other evidence could be satis- 
factory. 

In Wright v. Green (u), however, it was held than an affi- 
davit by the solicitor’s agent who had sued out the writ, 

0) llandfield r. Woolley, 4 Sim. (f) 2 M. & K. SSS. 

123, (i<) 2 Kuia. k M. 01. 
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out verbatim the copy of a letter which the plaintiff 
had received from the officer employed in executing the writ, 
and in which the particulars of two unsuccessful attempts 
to arrest the defendant was detailed, and swearing, to the 
agent's belief, that the contents of the letter were true, was 
sufficient. 

It is to be observed that in that case the affidavit did not 
state in terms that the agent believed that due diligence had 
been used in endeavouring to apprehend the defendant, but 
that Lord Droughain was of opinion that the letter of the 
officer to the plaintiff had disclosed circumstances sufficient 
in reason to satisfy the Court that such diligence had been 
really used, and that as the agent bad sworn to his belief 
that the contents of the letter were true, there was altogether 
sufficient in the affidavit to satisfy the Court that the terms 
of the Act had been complied with. 

It has, however, also been held that in general the affidavit 
ought to follow precisely the terms of the Act, and therelbre 
where it only went to show that due diligence had been used 
to discover the defendant's residence, and not the place whero 
he actually was at the time of issuing the attachment^ the 
order was refused (x) ; and so where a motion of this nature 
was supported by the affidavit of the plaintiff s town agent, 
stating that all due diligence had been used to ascertain the 
place of the defendant's residence at the time when the writ 
was issued, and to apprehend him by virtue thereof, and that 
at that time the defendant's last and only known place of 
abode was in the county into which the writ had been issued, 
Lord Brougham was of opinion that the affidavit was clearly 
defective in not swearing to the party’s belief that the defend- 
ant was in the county at the time of the issuing of the 
writ ; an omission which was by no means supplied by the 
statement that at the time the defendant’s last and only 
known place of abode was in the county into which the writ 
had issued (y). 


(x) Davis r. Hammond, 6 Sim. 9 ; den’s Acts, by Jemtnrtt, Gl, n. (c.) 
Mcller 1 '. Mellish, cited ib.; Miller (ji) HandfieM v. Wildes, 2 H. C&c 
V. Dennett; Carr v. Powlctt, Sug. M. 91. 
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Where a party upon obtaining an order for time to answer, 
is to enter his appearance with the Registrar and submit 
that upon his default a serjeant-at-arms shqfild go as upon 
a return of non est inventus to a commission of rebellion, 
in such cose the order for the serjeant-at-arms is grunted upon 
a certificate of the Six Clerk that the answer is not filed (2) ; 
and it seems that such an order may be obtained upon petition 
as well as upon motion (</). 


TJie order for the serjeant-at-arms having been drawn up, 
passed and entered (/>), the clerk in ( oiirt or solicilor must 
give it to that officer or his deputy attending llie ('ourt, 
who procures tho Lord (’hancellor's Avurrnnt thereon, and 
at the return thereof certifies in what niannor he has acted 
under it (c). 

Tlie duty of tlio sorjeant-at-anns or his deputy, upon reeeiv- 
ing the warrant, is to arrest the defendant wlierever ho can 
find him, and it ajipears tliat he is armed with very extensive 
powers for that purpose (</). It is to be observed, that the 
caption of a party, under a warrant of the Lord CJhaneellor, 
but executed after he has delivered up the (Leaf Seal, will not 
he irregular (e). 

The serjeant-at-arms can take no bail bond, therefore if a 
party be taken by a serjoant-at-arms, in execution, he must 
be kept in custody till the return and then brought up to the 


(s) Hind. 1-27. 

(<i) (Countess of LotuIoni!<>iTy r. 
('ornthwaitc, 1 Dick. 

(/;) 'file scrjcaiil-;il-arins or his 
deputy {>encrally takes ii|ion himself 
to draw up the order and to ^ct the 
warrant from the Lord Chancellor, 
after which he applies to the clerk in 
Court or solicitor for instructions, 

1 Turn. & V. 120. 

(c) Hind. 120. 

(d) It ap{>ears fiom an extract 
taken from a inaMUsciipt of the An- 
tiquities of the oOicc, in the .‘ith year 
of the reign of King Henry that " .1 
serjeant-at-arms may apprehend or 
attach any suliji ct of the King’s or 
other, whatsoever he ht^ remaining in 
tiie four seas of Kngland, or any part 
thereof, he it any house, castle nr 
foit, that will he hioken to in.ike hi> 

\OL. 1. S S 


arrest, may rase ami beat down to 
tlic ground ; and the power of the 
seijeant-at.ai'ins is, that if rescues Ihj 
made unto him, lie may levy the 
'power of the country w'herc the rescue 
IS made ; neither can any arrested by 
the serjeant-at-arms he by any other 
attached out of his guard u]>on a great 
ransom, for an arrest made by the 
Serjeant of the King hath enfranchised 
his body from all otlicr persons ifttr the 
xerjeftnt^i arrvft is of more high nature 
than ant! other can he, and therefore 
the serjearit-at-ainis is commonly 
called ‘ the valoioiis force of a King’s 
errand in the execution of justice.’ ’* 
T ide Mr. William Butt’s Kvidence, 
('Ir-iii. Uep. A]>p. A, 328. 

<e) Nash r, You^ton, Law J., 
Ih3:», Mi. 
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8cf}ttni*tt- Uar of the Court, but if he be taken for want of appearance or 
Anni. ^ ^ answer, he may, upon his entering his appearance or filing his 

DeiwuUntclear- answer, and paying the costs of his contempt, be discharged ; 

and if the plaintiff’s solicitor refuse to discharge him, the 
Court will, upon motion or petition, order his dischaige (e). 

On patting It is to be observed, that where the seijeant-at-arms has 
bsen sent, for a contempt in not putting in an answer, the 
fnedtatcdii- defendant is entitled to his discharge immediately upon 

putting in his answer and clearing his contempt, and is not 
to be kept in custody till the sufficiency of the answer lias 
been decided upon; and if in such case the serjeant-at- 
arms refuse to discharge him, the defendant must apply by 
motion or petition, upon a certificate from the clerk in Court 
that the answer has been filed and the costs of the con- 


Oefeiidant not 
clearing his con- 
tempt, must be 
brought to the 
bar within a 
limited lime. 


If not brought 
up, is to be dis- 
ehargcd. 


tempt have been tendered or paid (as the case may be), and 
the Court will make an order for his discharge, which must be 
served upon the seijeant or his deputy liaving the defendant 
in his custody ; and a refusal to obey such an order would be 
a contempt of Court (/). 

If the defendant upon being taken does not clear bis con- 
tempt, he must be brought to the bar of the Court ; and by 
the 1 W, 4, c, 36, s. 15, rule 5, it is provided that where a 
defendant is in custody of the serjeant-at-arms or of the mes- 
senger, upon attachment or other process, the plaintiff shall, 
within ten days after his being taken into such custody, (or 
if the last of such ten days shall happen out of Term, then 
within the first four days of the next ensuing Term,) cause 
the defendant to be brought to the bar of the Court ; and 
in case any defendant shall not be brought to the bar of the 
Court within the respective times aforesaid, the sheriff, gaoler 


or keeper, seijeant-at-arms or messenger, in whose custody he 
shall be, shall thereupon discharge him out of custody, with- 
— and the payment by him of the costs of the contempt, which shall 


r*the** Jj® ^“1 be payable by the party on whose behalf the process issued, 
byte plainti . jg brought up to the bar by the seijeant-at- 

whea defendant Arms, he will be dealt with in the same manner as a party 
U brought up. brought up in the custody of the messenger (g). 


(•) Hind. IS6. 418. llth po^t, Aniwen/ ’ 

(/) Wateri v. Taylor, 16 Vei. (g) Fide antr. 604. 
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If the eeijeant-at-anna cannot succeed in arresting the SerjeinsiU 
defendant, he must write a return or certificate of non est in- ^ \^*°** 
ventui upon the back of the warrant, which must be filed in Proceedings 
the Report Office before a writ of sequestration, which is the 
next process, can regularly issue (A). returned. 


It is to be observed, that tlie costs of u serjeant-at-arms are Coits. 
not settled, as upon other processes, but are to be taxed by the 
clerks in Court for the plaintiff and defendant, and are 
according to the distance the seijeant has to go in seeking 
for the party (i). 


Sfxt. VIII. 

Of the Writ of Sequestration. 

When the serjeant-at-arms has been ordered to take a InwhatcaiM 
defendant into custody for a contempt upon mesne process^ i«suad. 
and returns non est inventus or a rescue,” or that ho has 
been resisted in the execution of his duty,” the next process 
which issues to compel the obedience of the party is a 
sequestratio7i. 

The process of sequestration is a urrit or commission issuing Mature of the 
under the Great Seal, sometimes directed to the sheriff or process, 
(which is most usual) to certain persons of the plaintiff’s own 
nomination, empowering him or them to enter upon and se- 
quester the real and personal estate and effects of the defend- 
ant (or some particular part or parcel of his lands,) and to take, 
receive and sequester the rents, issues and profits thereof, and 
keep the same in their liands, or pay the same in such 
manner and to such persons as the Court shall in its discretion 
appoint, until the parties shall have appeared to or answered 

(i) Ihi 1. 127. 


(h) Hind. 12S. 


s s 2 
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P^*ceBs°^ plaintiff’s bill, (or performed some other matter which has 

V. y I .»/ been ordered and enjoined by the Court, in the process speci- 
fically mentioned,) and for not doin^ whereof he is in con- 
' tempt (k). 

Originofiequei- Sequestrations are stated to have been first introduced in 
Sir Nicholas Bacon’s time, and then were but sparingly used 
in process, and after a decree to sequester the thing in demand 
only (/). It is said that the first instance of a sequestration 
after a decree was in Sir Thomas Read's case, in Lord Coven- 
try’s time. Another was issued in Lake v. Meares 1 1 
Jac., and in the case oi Hide w Petit, in 1666 (n), which 
was affirmed in part. The same process appears to have been 
adopted by the Court of Exchequer in Greavus v. Fontaine, 
1687, and in a case of Whitham v. Blandip), in Lord Shaftes- 
bury’s time. 

Struggles of the There appear, however, to have been great struggles 
^Iniu between the Courts of Common Law and Courts of Equity 

before this process was established, the former holding that a 
Court of Conscience could only give remedy in personam and 
not in rem, and that sequeBtra(prs were trespassers, against 
whom an action at law would lie (p) ; and to such extent docs 
the objection of the Courts of Law to this process appear to 
have been carried, that according to a case cited by the Lord 
Chancellor (Nottingham), in Colston v. Gardiner (q), a 
question was entertained npon an indictment for murder, where 
one was killed on laying on a sequestration, whether the homi- 
cide vras iustiiiable or not. “ Whereupon a pardon was sued 
out”(r). 

But these were such bloody and desperate resolutions, and 
BO much against common justice and honesty, which required 
that the decrees of this Court which preserved men from 
fraud and deceit should not be rendered illusory, that they 
could not long stand” (s), and the process is become, by long 

(Xc) Hind. 127. ( 0 ) 2 Cha. Ca. 43 ; Hind. 128. 

■ (I) Earl of Kildaie v. Sir M. (p) Blagrave v. Watts, 1 Alore, 
Eustace, 1 Vern. 421. 649 •, Cro. Klis. 061. 

(m) Toth. 176. iq) 2 Ch. Ca. 44. 

(n) 1 Ch. Ca.03 ; Freeman, 126. (r) Gilb. For. Rom. 78. 

168, S. C. *, and Bedii^tld v. Zeuch,ib.' ( 1 ) Ibid. 2 Cha. Ca. 46. 
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use and acquiescence, and is now looked upon, as the legal Fonn of the 
Bind ordinary process of the Court (t). 

A sequestration upon mesne process is usually directed to Form of the writ 
four sequestrators, and care ought to be taken that the per- 
sons named be such as are able to answer for what shall come to 
their hands, in case they should bo called upon to account (u). 

The writ or commission is in the following form : 

Wiiliam the Fourth, ^c. To ^c. Greeting. ** Whereas 
A. B, complainant, exhibited his bill of complaint in our 
Court of Chancery against C. D. defendant. 

“ And whereas the said C. D. being duly served with a writ 
issuing out of our said Court, commanding him, under the 
penalty therein mentioned, to appear to and answer the said 
bill, hath refused so to do ; and thereupon all jnocess of con- 
tempt hath issued against him unto a serjeant-at-arms. 

''‘And whereas the said C. D. hath of late absconded, and 
so concealed himself that the said serjeant-at-arms hath ?iot 
been able to find him, as by the certificate of the said serjeant- 
at-arms appears : Know ye therefore, that we, in confidence of 
your prudence and fidelity have given, and by these presents 
do give to you, any three or two of you, full power and 
eiuthority to enter upon all the messuages, lands, tenements, 
and real estate whatsoever of the said C, D., and to take, 
collect, receive and sequester into your hands, not only all the 
rents and profits of the messuages, lands, tenements and real 
estate, but also all his goods, chattels and personal estate 
whatsoever. And therefore we command you, any three or 
two of you, that you do, at certain proper and convenient days 
and hours, go to and enter upon all the messuages, lands, 
tenements and real estate of the said C. D., and that you do 
collect, take, and get into your hands, not only the rents and 
profits of all his said real estate, but also all his goods, 
chattels and personal estates, and detain and keep the same 
under sequestration in your hands until the said C. D, shall 

(t) Hind. 128. Where nulla bona 2 V. Wms. 201 ; but for a sequestra- 
has been r<'turncil to a sequestration (ion to tho colonies, application must 
in this country, another sequestration be made to the King in Council. Ibid, 
niay hr issiicfi aj;ains( (hr ot'fendant’s (u) 1 Har. 143. 
pic'priiy Ml IrtUtml. fryer*. Be r nurd, 

s i ;i 
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fully answer the complainant's billy clear his oontempiy and 
our said Court make other order to the contrary. Witness 
ourself at Westminster/' j c. 

It has been before stated that a sequestration is the next pro* 
ceedtng upon mesne process, whidi is issued after the return 
of non est inventus by the seijeant-at arms, and that tlie 
aeijeant-at-amis is the only officer upon whose return such 
process can be issued {x). 

A sequestration may, however, be issued where a defendant 
resists the serjeant-at-arms, or makes a rescue (y). 

In cases of contempts in the non-performance of a decree 
or order of the Court, sequestrations may be issued although 
the serjeant-at-arms has not been sent, as where a defendant 
is already in custody under an attachment or other process of 
contempt, and obstinately persists in his contempt. It may 
also be issued to enforce a decree or order where the defendant 
is in custody in another suit, either at law or in equity, or 
upon criminal process. It is not, however, the practice to 
issue sequestrations where the defendant is in custody for a 
contempt upon mesne process, because where a defendant is 
in custody upon mesne process the practice of the Court 
enables the plaintiff to obtain the effect of that process, 
either by entering on appearance for him under the statute 
1 W. 4, c. 36, s. 11, or by taking the bill pro confesso against 
him under the fifteenth section of the same act. 

This writ is always obtained upon motion. If it be moved for 
upon a return of non est inventus by the serjeant-at-anns, the 
counsel who moves must have the ivarrant with the return in 
his band (z). If the party in contempt has resisted the ser- 
jeant, or having been taken has made his escape and stands 
out in contempt, in such cases the motion must be supported 
by an affidavit of the facts (a). 

lilo sequestration can be granted upon petition (b). 

Tlie order for a sequestration being drawn up, passed and 
entered, is to be left with the plaintiff’s clerk in Court, toge- 
ther with the names of the persons whom the plaintiff chooses 

(r) Ante, (fi) Il.id. 

(If) Hcamcs, Ord. 10. Hcsmes Ord. 55. 215. 

(O Hind. 130. 
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to have inserted as conimlssioners, and the clerk in Court In what cam 
thereupon make out the writ in the form before mentioned (d}. 

The writ is folded up like an injunction, and the Master of 
the Rolls and Six Clerk’s names subscribed. It must be 
indorsedi ** A commission of sequestration agaiust C.D. defend^ 
anty at the suit of A. B. complainant y* with the Master of the 
Rolls and Six Clerk’s names (e). 

The clerk in Court having made out the sequestration, deli- 
vers it to the bag-bearer of the Six Clerks* office to be sealed, 
which being done, the bag-bearer leaves it at the clerk's seat 
in the office, to be given to the solicitor when ho calls (f). 

An opinion appears formerly to have been entertained in 1^ 
the profession, that a sequestration upon mesne process for ^ ***” 
want of an answer ought not to be executed, and that the 
plaintiff, instead of having it carried into effect, ought merely 
upon its issuing to proceed to take the bill pro confesso 
against the defendant. This opinion seems to have arisen in 
consequence of what was said by Sir Thomas Sewell, M. R., in 
Heather v. Waterman (^), and Fate^han v. Willtams{h), In 
the former case, the defendant being in contempt to a seques- 
tration in fnesne process for want of an answer, the sequestra- 
tors executed the commission, and the plaintiff preferred a 
*])etitioii (which came on for hearing at the same time with the 
cause, in which the bill was ordered to be taken pro confesso)^ 
praying that the sequestrators might account and pay the 
halanco to him in part of his demand, whereupon the Master of 
the Rolls reprobated the execution of the sequestration, saying 
it was very improper and what should not have been done, and 
reprehended the solicitor very severely. In the latter case, the 
Master of the Rolls also expressed an opinion that when a bill 
had been taken pro confesso on a sequestration for want of an 
answer, the execution of the sequestration was unnecessary 
and improper. These cases appear to have been cited by 
Mr. Dickens, the Registrar, in the notes handed up by him 
to the Ivord Commissioners of the Great Seal, in Rowley v. 


ihiul. 130. 
) (h:.|. 138. 

( / ) llH'l. 


ft s 4 


(4r) 1 Dick. 33.;. 
Jbid. 
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executed'^** (A), in suppoit of the distinction taken by him between 

\ sequestrations in mesne process and for a duty, namely, that 

a sequestration in mesne process ought not to be executed ; 
but with reference to those cases, it is to be observed 
that they go no further than to show that when the plain- 
tiff intends to proceed to have the bill taken pro can- 
fesso against the defendant, the execution of the sequestration 
is unnecessary, and therefore improper, because the object 
of executing the sequestration being merely to compel an 
answer from the defendant, the same purpose is effected by 
taking the bill pro confesso against him, (by which process the 
plaintiff obtains the same decree that he would have been 
entitled to had the defendant put in his answer and admitted 
the whole case made by the bill,) and this being accomplished, 
the process drops as a matter of course, and the sequestrators 
become accountable, not to the plaintiff or to the Court, 
but to the defendant. In fact the practice appears to be, 
that a plaiiitifl’, upon obtaining a sequestration against a 
defendant for w'ant of an answer, has an option whether he will 
proceed to take the bill pro confesso^ or to compel answer : 
if the circumstances of the case are such that justice can be 
obtained by taking the bill pro confessOy he ought not to cause 
the sequestration to be executed ; but if his case is such that 
an answer from the defendant is necessary, he may. It should 
be observed, however, that the cases in which a plaintiff can 
have occasion to compel an answer from a defendant instead 
of taking the bill pro confesso against him are comparatively 
few, and are in general confined to bills of discovery, w'here 
the answer is wanted to be read at law, or to obtain some 
admission from him on which to found some application to 
the Court, and that unless in such cases the proper course to 
adopt is that of taking the bill j)ro confesso (/). 

(k) 2 Dick. 622. It appears from portetl to have said that he could see 
the state neat of this cose by tlie no foundation, either in the reason of 
Solicitor-general in Simmondsr. Lord the thing, or in the history of the 
Kinnaird, 4 Vcs. 73.5, 739, that this Court, for supposing that a seques- 
case is erroneously reported ; and in rration to compel an appcuiance or 
the note of the same case in 3 Swanst. answer, should nut be executed. 

306, w. [h), Lord Tlimlow is re- {^l) Tit/# Chap. IX. 
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The executing of the sequestration, however, will not 
preclude the plaintiff from proceeding to take the bill pro con- 
fesso ; and where a nihil has been returned by the sequestra- 
tors upon this writ, the Court, upon petition or motion, and 
production of the writ so returned, will direct the cause to be 
set down for hearing, and at the day of hearing will order it 
to be taken pro confesso (fn). And even where goods or real 
estate have been seised under a sequestration, the plaintiff is 
not precluded from proceeding to take the bill pro confesso (») ; 
and w'here a bill has been died for an nrcounl, and a decree 
ad computandum obtained by taking tho bill pro confesso^ the 
Court will not only permit the execution of tho sequestration, 
but will keep it on foot as a security for the defendant's 
accounting in the Master's office (o). 

Where a defendant has not appeared, and has stood out all 
the preceding processes, unless die come within the descrip- 
tion of a defendant absconding to avoid the process of the 
Court, (the method of proceeding against whom for tho pur- 
pose of taking a bill pro confesso against him has been before 
pointed out) (/?), or unless he be a person resident abroad, (for 
whom an appearance can be entered under tho ‘2 3 W, 4, 

c. 33, and 4 & .5 W.4, c. 82, before referred to) (</), no other 
• means than that of a sequestration can be resorted to for 
compelling his appearance ; against such a person therefore, 
if an answer from him is necessary, the sequestration should 
bo executed, as the only method of compolling his obedience, 
within the reach of the plaintiff. 

It should be observed, however, that in cases where tho 
interest of a defendant wdiose appearance cannot be enforced 
by means of the preceding processes of contempt is sqch that 
a decree can be made in the cause against the other defendants 


In what cisM 
e^eeuled* 


Kxucution of 
sequestration 
dues nut pre- 
clude tnkin|r 
bill pro conjetso. 


In what rases 
scqueslr.iti»n 
nerd not be 
executed. 


fm) ('ihson r. Srevington. 1 Vern. 272, 1 Fowl., ICxch. p. 

247. In the Court ot KxrluMjucr (n) Davis v, Davis, 2 Atk. 22. 

the practice appears to he, in cases (o) Maynard i\ i'omfret, 3 Atk. 

where it is intended to take the bill 4(>H ; Shaw r. Wright, 3 Ves. 22. Vide 
pro confesso, to put the sequestration etium Hcyn v.JIeyn, .lac. 49. As to 
into the hands oi the commissioners, whether it will ]>ennit it to remain as a 
and to procure them to return nulla sccuiity for the ultimate balance, vide 
honot and upon that return to move post, p. 030. 
that the bill may In; taken pro vtot- (p) Ante, 270. 

*'fsso. Fide Deslnowr.Cioinmic, lie. nb. tv) Ante. 277. 
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without his presence, a sequestration need not bo executed, and 
that the mere issuing of the sequestration is sufficient. It 
has been held, that a sequestration is like an outlawry; so that 
if a defendant, who cannot be found so as to be senred with 
process, is proceeded against to a sequestration, and does not 
then appear, you may proceed against the rest (s). But, in 
such cases, care must be taken that all the preceding processes 
have been regular, otherwise the Court will not permit the 
case to go on against the defendant who has appeared, unless 
the plaintiff will consent to stand in the place of the defend- 
ant who has not appeared, to all purposes ; and therefore, 
where in a case of this nature it appeared, upon reading the 
affidavit of service of the subpoena upon the absent defendant, 
that the writ had been left at a place where he had but once 
lodged, and that two years before the service, it was held that 
the service was wrong, and that the plaintiff could not be per- 
mitted to go on against the other defendant {t). 

The above rule must be taken as applicable to cases whore 
the defendant is resident abroad, out of the reach of the Court, 
in which case, if he cannot be made to appear, it amounts to 
the same thing as if the plaintiff had taken out process for 
want of appearance, and had carried it through the whole line 
of process to a sequestration (u). Upon this principle, when 
a bill was brought against one partner for a joint demand, and 
the other was out of the kingdom, l^rd Hardwicke held that 
the partner before the Court ought to be compelled to pay the 
whole (a:). 

It is to be observed, that in Phillips v. The Duke of Buck^ 
ingham {y\ where one of the defendants was in contempt for 
want of an answer, and had stood out- to a sequestration, and 
the cause had been heard against the otlier defendants, the 


(i) laird Craven v. Widdows, 2 
('ll. Ca. ISO; Parker V. Ultekbourne, 
Prec. in Ch. 09 , 2 Vern. 369, S.r , 
Phillips V. Duke of Duckingham, 1 
Vern. 228 , Downes v. 1 boma.s» 7 
Ves. 206. 

(() i*aiker v. Dlaikbourne, ubi 

iupui, 

f^u) Darntnt v Walton, 8 Atk. 


510 Kide 258. 366. 

( r) For the course of procecdmga 
against patties who bre abroad, m 
cases where it is impoitant to obtain 
an ao'iwci, or to take the bill pro 
ronjetso against them, tide ante, 
chap IV. s 12. 

(v) 1 \cru. 228. 
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defendant who was in contempt was afterwards allowed to 
come in and answer^ and the cause was then regularly pro* 
ceeded in and heard against him. 


When a sequestration upon mesne process is to be executed, 
it should be delivered by the solicitor to the sequestrators, 
with proper instructions for carrying it into effect (z). 

The sequestrators are officers of the Court, and as such are 
amenable to its authority, and are to act from time to time in 
the execution of their office as tliey shall be directed ; they are 
to account for what comes to their hands, and are to bring the 
money into Court as they shall be directed, to be put out at 
interest, or otherwise, as shall be found necessary ; but such 
money is not usually paid to the plaintiff, but is to remain in 
Court till the defendant hath appeared, or answered, or cleared 
his contempt, and then whatsoever hath been seized shall be 
accounted for, and paid over to him (a). In this respect, Lord 
Hardwicke observed, there exists a great difference between 
a sequestration upon mesne process and a sequestration to 
compel the payment of money under an order or decree, for 
in the latter case, aflter the process has been executed, and 
goods and estate sequestered under it, the plaintiff may have 
them applied to satisfy his demand, which he cannot have upon 
process for contempt (&). It is said, however, in the books, 
that even in the case of a sequestration upon mesne process 
the Court has the whole under its power, and may do therein as 
it pleases, and as shall be most agreeable to the justice and 
equity of the case (c) ; and in Maynard v, Pomfret (cf), where 
a defendant, in contempt for want of answer, had stood out 
the whole process to a sequestration, whereupon tlie bill was 
taken pro confesso against him, and a decree made ad compu- 
tandum, Lord Hardwicke himself refused to discharge the 
sequestration on the defendant's paying the costs of contempt 
only, but kept it on foot as a security for bis appearing before the 
Master to account. It should be noticed, that in tlie above case. 
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(z) 1 1 . V 122. 

(ri) Hind. Klh. 

{h) Davis t, Dhvis 2 Atk. 24. 


(r) Hind. 130. 
(d) 3 Aik. lots, 
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the material part of it, as against the defendant, was the dis« 
covery to be elicited from him by his answer, and that the object 
of keeping the sequestmtion on foot, as stated by Lord Hard- 
wicke, was merely to compel him to go before the Master to be 
examined as to the same points as those to which the discovery 
from him, by answer, was material. His Lordship did not go the 
length of saying, that he would keep the sequestration on foot 
to enforce the payment of the balance which might be even- 
tually found due from the defendant upon the account ; but in 
Shaw V. Wright {e)^ Lord Loughborough appears to have con- 
sidered the case of Maynard v. Pomfret as going the whole 
length of proving, that though the sequestration issued as 
mesne process to compel an answer, yet it should remain if 
there was any duty to be performed, and to have acted upon 
that view. In Shaw v. Wright ^ the bill had been filed by resi- 
duary legatees against an executor for an account of his tes- 
tator's personal estate, and a sequestration had been issued for 
w^ant of an answer, and had been executed. The bill had also been 
taken pro confesso, and a decree ad comjmtandum pronounced, 
and the Court not only kept the sequestration on foot till the de • 
fendant should have accounted, but upon a petition being pre- 
sented by the plaintifts, which came on for hearing at the same 
time with the cause for further directions, ordered the seques- 
trators to pay the amount in their hands into Court to the 
credit of the cause, ** to the account of the personal estate 
of the testator.” The Court, as it appears from the report 
of the case, felt no difficulty in keeping the sequestration on 
foot, so that the sequestrators might continue to receive the 
rents and profits, and pay them into Court (/). 

The sequestrators under a sequestration in mesne process 
may take possession of all the defendant's goods and chattcls(^). 
This, however, must be understood as applying to those goods 


(e) 3 Vc8. 22 ; ontr, 633. 

(f) Reg. Lib. 1795. B. 652. 
The words of the order are, ** U is 
ordered that the sequestrators ap- 
pointed by this Court of the personal 
estate of the defendant. Peter W right, 
do pass their accounts befoi% the said 

aster, and after payment of their 
costs, and such allowances ns the 
said rdaster sli.dl think pioper. then 


from time to time to pay the balance 
which shall be found due from them 
into the Court, with the privity of 
the Accountant-general, to be there 
placed to tlie credit of this cause, 
the aforesaid account of the residue 
of the testator's personal estate, 
subject to the fuitncr order of the 
('ouil, &c.’' 

{g) I lidi'tiaid, 131. 
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and chattels only which aro in the possession of the defendant, 
or which can be come at without suit or action ; for although 
some doubt appears formerly to have been entertained upon 
the point, it seems now to bo the established rule of the Court 
that chases in action cannot be sequestered {g). Thus in Gih~ 
bans V. Buckworth (A), where a partner with one Thomas Bundy, 
as master of a ship, in a voyage to Guiana, sued his admini- 
strator to sequestration for w^ant of an answer, and then sued 
a merchant, who had possessed nineteen bars of gold, the pro- 
perty of Bundy, and coined thorn, it was held, that the seques- 
tration was no title, for a mere right of action cannot be 
sequestered. And so where upon a sequestration against a 
a defendant, for want of a sulficient answer, an application was 
made that tlie grantor of an annuity to the defendant might 
pay into Court the arrears of the annuity, the Vice Chancellor, 
Sir L. Shad well, held, that he could not, upon mere notice, 
had there boon nothing else in the case, have made the 
order (^). It appeared, however, that the plaintiff had on 
a foriiicr occasion obtained an order, (upon tho grantor's 
appearing in Court by counsel, and consenting) that he might 
pay the arrears and future payments of the annuity into Court ; 
and His Honor therefore held, that after giving his consent 
to such an order, it was not consistent for tho grantor to say 
he ought not to pay in the arrears (y). 

The opinion of the Vice Chancellor in the above case appears 
to be in conformity with that of Lord Tliurlow in Fenton v. 
Lowther (A), who held that a salary to an equerry to one of 
the Royal Family could not be taken under a sequestration 
for want of an answer ; and in Dundass v. Dutens (/) the same 


(g) The only authorities in sup- 
port of (he opposite opinion appear 
to \e Lake t>. Meares, Toth. 175; 
and Opie v. Alaxwell, cited 4 V'es. 
714. With respect to the former of 
which cases it has been observed, 
that the note is very shoit, and that 
it occurred at an early period, when 
the duty of sequestrators was very 
little known. I'vie Simmonds v. 
Lord Kinnaird, 4 Ves. 735. 744. 

{h) Cited by Lord Nottint;ham in 
his Prolegomena of Rqiiity, chap. 28. 
Viilc 4 Ves. 744. 


(0 Johnson v. Chippiudall, 2 
Sim. 55. 

(J) Ibid. Bis Honor said, in re- 
ference to tlie case of l^ord Pelham 
». the Duchess of Newcauslle, (re- 
ported in 3 Swan. 205, nalis,) in 
which it appears that a sum of 
money belonging to the parly in 
the hands of a partner had been 
sequestered, that probably the bunker 
had consented to the order. 

(k) 1 Cox, 315. 

(/) 1 Ves. J. 106. 
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letroed Jttdgn was of opinion that stock or property in the 
funds, &€., being chosei in aetum^ could not be reached by 
the process of this Court. It is to be observed, however, that 
a pension granted by the Crown is not a cime in action^ and 
may be received by the sequestrators at the Treasury, although 
the defendant is not the original grantee, but merely an 
assignee claiming under liim(m), and that the Court will, 
•upon application, make an order, restraining the defendant 
from receiving the pension, and directing the sequestrators to 
receive it, without serving any order upon the Lords of the 
Treasury for that purpose (n). 

But although a pension from the Crown may, as we have 
seen, be sequestrated, the half-pay of an officer in the army 
or navy cannot be cither assigned or attached (o). This dis- 
tinction arises from principles of public policy, which con- 
siders half-pay as intended to provide decent maintenance for 
experienced officers, both as a reward for their past services, 
and to enable them to preserve such a situation that they may 
be always ready to returii into actual service (j9). 

The question whether the commissioners under a writ of 
sequestration upon mesne process can seize the books and 
papers, &c. of a corporation was discussed in Lowten v. The 
Mayor of Colchester (^), but was not decided, although Ixird 
Eldon expressed strong doubts as to the existence of such a 
power. 

It appears from the last-mentioned case, that upon a com- 
parison between a commission of rebellion and a sequestra- 
toin, Lord Eldon was of opinion sequestrators have the power 
of breaking open doors in the execution of their duty ; and i.n 
L&rd Pelham v. The Duchess of Newcastle (r), Lord Thur- 
low allowed the sequestrators to open boxes and rooms that 
were locked, if the keys were denied them, and to schedule 
the goods in them, but to remove notliing from the liouse 
without the special order of the Court. 


(m) M'Cartliav. Goold, 1 Ball, 
fit B. 38T. 

(fi) Ibul. 

(4») Ibid. Vide etiam Stone v* 


Udderdale, 2 Anst. 533 ; Collyer v. 
Fallon. 1 T. fit R. 4S9. 

(p) Ibid. 

(f ) 2 Mcr. 30.5. 

(r) 3 Swan. 290, n. 
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Th« latter part of tho order in the above care, which pro- 
hibite the sequeetraton Irom removing anjthing from the honae, 
ia oonautent with the ordinary practice of the Court, which^ 
considering goods taken upon sequestrations in mesne process 
as in the nature a pledge to answer the contempt, merely 
gives the sequestratom power to take the property from the 
defendant, and to prevent his enjoyment of it till he has cleared 
his contempt. And it seems that if the sequestrators take 
upon tliemselves to remove the defendant’s property, they will 
be liable to an attachment (s). Sequestrators are, however, 
bound to keep the defendant really, and not nominally, out of 
possession of his property (0, as the Court must not be trifled 
with, and its process must be made effectual.” 

As the sequestrators upon mesne process have no power to 
remove goods, much less have they power to sell them. If a 
sale is wanted, application should be made to tlie Court for per- 
mission to sell ; but an order for the sale of goods taken upon 
mesne process will scarcely ever be made, unless for the purpose 
of raising money to pay the expenses of tlie sequestration,. or 
where the goods are of a perishable nature, such as rents paid 
in kind, or the natural produce of a farm(Y/). 

In Wharam v. Broughton I^rd Hardwicke is reported 
to have said, that ** it is not of a great many years standing 
that the Court has ordered goods to be sold to satisfy payment 
after a decree, but it is very lately tliat the Court lias ordered 
it for a collateral contempt in proceeding before a decree, 
which the Court now does in aid of its proceedings,” from 
which it has been inferred that the Court does, in such cases, 
possess the power of ordering a sale. In Hales v. Shaftoe (y), 
however, the Master of the Rolls, Lord Alyauley, doubted 
wdiether, upon mesne process, he could make such an order, and 
afterwards, in the same case, Lord Thurlow refused it(z); and 
the practice of the Court seems now to be adverse to directing 
such a sale, except in the cases above specified (a). In con- 

(j) Desbrow v. Crommie, Bunb. - (Jr) 1 Ves. 179. 181. 

272. (y) 1 Ve«. jun. 86. 

(0 Hales V, Shaftoe, 1 Ves. jun. (*) 8 Bro. C. C. 72. 

8G. (<<) Knight v. Young, 2 Ves. 

(u) Shaw V. Wright, a Ves. 22 ; 0c 15. 184, in which also it was 
Wil cocks V. Wilcocks, Amb.421. stated by Mr. Richards, Reg , that 
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firmation of whiqh it is to be observed, that in Wilcochs v. 
Wiicocks (6), in which an order appears to have been made 
for the sale of commodities seized under a sequestration 
for want of an answer, it was confined to perishable stock 
jand effects, although the application extended to cattle as well 
as to the perishable stock (c). 

From the report of Mitchell v. Draper (d), it seems that 
a sale of property taken under a sequestration will not be 
ordered, unless upon notice ; whether such an order can be 
made without notice upon a sequestration in mesne process 
does not appear; it is, however, to be observed, that if notice 
is necessary, it can only be where the process has been issued 
after appearance for want of an answer ; where the process is 
to compel appearance, no personal notice can be given, be- 
cause there is no person upon whom it can be served, unless 
the party himself, in consequence of whose keeping out of the 
way the sequestration has probably been issued. 

The application for a sale may be made either by motion or 
by petition (e) ; and it appears from tlie order in Wilcochs v. 
WilcochSf that it was directed that tlie sale should take place 
after a fortnight s notice in the county paper, and that the 
money (after reasonable expenses deducted, to be ascertained 
by affidavit of the sequestrator,) should be paid into the Bank 
to tlio credit of the cause (f). 
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Seiiuestratnrs 
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Besides the effect which a sequestration has upon the goods 
and chattels of*the defendant, the writ, as we have seen, au- 
thorizes the sequestrators to enter upon all messuages, lands, 
tenements and real estates, and to collect, take and get into 
their hands the rents and profits thereof. 

Under this authority the sequestrators may enter into the 
possession of such parts of the defendant’s real estate as are 


instances could be produced where 
the Court, having put sequestrators 
upon metnepnicess into possession, 
acted upon it, by paying the costs 
out of the proiiei ty seized, directing 
a sale for that purijose. 

(6) A mb. 421. 


(c) Fide Mr. Blunt’s edition of 
Ambler, vul. 1, 421, n. (1). 

(d) 9 Ves. 208. 

(e) Ibid. Wiicocks r. \A‘iIcocks, 
Anib. 421. 

(/) Lib. Reg. 1701, n. fo. 310, 
b. ; Clam’s Ambler, 421, u. 
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in his own occupation, whothar freehold or copyhold ($r). They 
niay also enter into the receipt of the rents and profits of such 
estates as are in the occupatbn of tenants. There appears to 
have been formerly some doubt whether upon a sequestration 
in mesne process the Court would order the tenants upon the 
land to attorn to the sequestrators* Hie doubt arose in con* 
sequence of the decision reported to have been pronounced in 
Rowley v. Ridley (A), in which it is stated tliat tile Lords 
Commissioners of the Great Seal had ordered tenants to attorn 
to sequestrators upon mesne process^ but that Lord Thurlow 
had afterwards refused to enforce that order. It seems, 
however, from the statement of that dise by the Solicitor- 
general (t), in Simmonds v. Kinnaird{k), that Mr. Dickens's 
report is erroneous, and that the ground upon which Lord 
Thurlow had refused the order had been mistaken. It appears 
from that statement, as well as from the note of the case in Lord 
Colchester's manuscripts (/), that Lord Thurlow was of opinion 
that such an order could be made, although, under the circum- 
stances of Uiat particular case,' the application was premature, 
having been made before the sequestration was returned (m). 

The sequestrators upon entering upon a defendant's estate 
should serve the tenants in possession with a notice in writing 
to attorn and pay their arrears and growing rents to them, 
which may be done citlicr, personally by the person serving 
the tenant and at the same time showing him tlic sequestration 
under seal, or by leaving the notice at his dwelling-house with 
some of his family, together with a copy of the sequestration, 
and showing the original writ to the person served (a). 

If the tenant refuse to attorn, the proper course, according 

(g) 1 Barnard. 431 ; Coulslon 
V, Gardiner, 2 Cha. Ca. 70; 3 
Swanst.270,n.S.C. In the Marquis 
of Caermartlicn v. Ilawson, the Court 
of Exchequer appears to have doubt- 
ed vrhether they could revive a se- 
questration against the heir to copy- 
hold lands, on account of the diffi- 
culty of compelling the lord to ad- 
mit the sequestrators, and also by 
reason of the lord’s right to the fine, 

&c., 3 Swan. 398. a. 

(/i) 2 Dick. 622. 


(0 Lord Redesdale, then Sir J. 
Milford. 

(k) 4 Ves. 735. 738. 

(f) 3 Swanst. 306. n. (5.) S. C. 

(m) It seems that at law, notwith- 
standing attornment, tenants bold- 
ine under leases may dispute the 
title of the sequestrators, unless they 
have received possession from them. 
See Cornish v. Searell, 8 Bam. fic 
Cress. 475. Qftmre, whether this will 
apply to tenants at will I 

(n) Tide Shaw v, Wright, Reg. 
Lib. 1795, B. 


641 

Eflhet upon 
Landa, 


Tenants will 
he oidered to 
attorn. 


Proceed iiigs 
where tenants 
o-efusc to attorn. 


VOL. 1. 


r T 



m 


Proceis of Contempt : 


Effect upon 
Ltni]i,&e. 


SequMtrators 
in metne pnwea 
have no power 
to set or let. 


of 

fraudulent 

aUenution. 


Sequestrators 
bound to ac* 
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to Lord Thurlow’s opinion in Rowley v. Ridley^ is to cause the 
sequestrator, before the motion is made^ to make a return of 
the names of the tenants, and of their refusal to attorn, and 
then to move, upon notice to the tenants ** (o), that they 
may be ordered to attorn and pay their rents to the seques- 
trators (p). This order should be made upon the tenants by 
name, and not upon the tenants of the defendant generally (^). 

We have seen before, that sequestrators may take possession 
of lands, &c. in the defendant's own occupation. It seems 
also, that where the sequestration is for the non-perfomiance 
of a decree, the Court will, upon proper application, give them 
authority to set and let the property (r) ; but no such authority 
will be given where the sequestration is upon mesne process (s). 

A fraudulent alienation of property will not prevent the 
effect of a sequestration (f). This point, however, will be more 
fully discussed hereafter, when we come to treat of the pro- 
cess by which the decrees and orders of the Court may be en- 
forced. It may, nevertheless, be observed here, that where, 
upon a motion for a writ of assistance to enforce an injunc- 
tion to put sequestrators into possession of the house and 
goods of the defendant, the defendant alleged that he linil 
assigned the house and goods to A, B. for a valuable con- 
sideration, it was ordered that A. B, should be examined pro 
intcresse suo, unless he showed cause to the contrary at the 
next seal (u). 

Sequestrators upon mesne process arc accountable for all 
that they receive, and can only retain so far as to satisfy for 
the contempt (x). They arc bound from time to time to make 
returns to tlie Court of w'hat comes to their hands under the 


(o) In the Court of Exchequer 
the practice appear^ to be for the 
Court in the nnU inatance to make 
an onler u)>on the tenant> to show 
cause why they »houhi not attorn. 
Rowley v. Corp. of Uridgwater, 1 
Fowl. Ex. Pr. 157. 

(p) 4 Vea. 7S8 ; 3 Swanst. 306. 
«. 1 5) i vide etiom Anon. 2 Cha. Ca. 
163. 

( 9 ) Anon. 2 Cha. Ca. 163. 

(r) Neale V. Bealiiig, 3 Swanst. 
304.tt.t'') ; Harvey r. liarvev ,2 Ch. 
R» p. 49. 


(s) Ray V. — — 3 Swanst. 306, n. 
(»). 

( 1 ) CuuKston V. Gardiner, 2 Cb. 
Ca. 43 : 3 Swaii&t. 279, n. S. C. ; 
Witham c. lllaiul, ib. 277, n. (a) ; 
Bird V, Littlcliales, ib. 290, n. (a) ; 
Hamblyn v. Ley, ib. 301, n. (a) ; and 
vide poet, *' J’rocesa to enforce Du* 
crecs.” 

(u) Biid V. Littichales, uhi supra. 

(x) Gibson r.Scevengton, 1 Vern. 
247, 
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sequestration (y), and if they omit to do so, they will not be 
permitted to set off their fees (s). 

Upon the sequestrators returning that they have money in 
their poMoseion, the Court will, upon application, order it to 
be paid into the name of the Accountant-general, to the 
credit of the cause, and invested. Thus, in Hcwell v. Lord 
Coningshy (a), an order was made, upon the return of a se- 
qnestration for want of appearance, that tho costs should be 
taxed and retained by tho sequestrators out of the money 
received by them, and that the rest should be brought into 
Court. Where the money is in Court, it must, as wo have 
seen, remain there till the defendant has appeared or an- 
swered and cleared his contempt, when whatever has been 
seized by virtue of the scqitestiulion will be accounted for and 
paid him, after deducting therefrom tlie costs of his con- 
tempt (6). 

It is said that a receiver being truly and properly the 
hand of the Court, the Court^will put him in possession, in 
a summary way, and order the tenants to attorn to him, 
and will grant him a writ of assistance, without in tho first 
case awarding an injunction for the possession (c), which 
in other cases is the usual process (cZ). To this case the 
learned autlior of the treatise on the Forms of Decrees in this 
Court subjoins a qaerc^ Wlicther the like order would not bo 
made in the case of a sequestrator ? and in corroboration of 
bis conjecture, it may be. added, that in Mr. Fowler's Practice 
of the Court of FAchequor (r) there occurs the form of a writ 
of assistance to secpiestrators, which appears to have been 
taken from one actually issued. There can bo be little doubt, 
therefore, that, according to tho practice of the Exchequer, 
such a writ may be issued ; aud there appars no reason why 
a similar practice should not exist in the Court of C'liancery. 
In Bird v. however, it appears that previously 

to the issuing of the writ of assistance, an injunction had 
been issued to the defendant to deliver possession to tlio 
sequestrators. 

(v) Dcslirow u.Cromwiif, Ifunb. 27li. (c) Sharp i*. Carter, 3 ms. 370. 

(;) llaiikiud V. C'luok, 3 Atk.riOt. {d} Jhitl. mSi>. 

(u) 1 Fowl. lx. Pr. 101. (e) Vol 1, lOI. 

Ante. (/) *1 Swan. 2W. «. («). 
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Protein of Contempt: 


It tf cleiflj a cotttempi of the Chart to diatorb aeqoea- 
trators in their poeaeesion of property taken nnder the eequea- 
tration {g ) ; and where eequeetrators hare been forcibly dis- 
ponessed, the Coart will award an injunction to compel the 
reatitation to them of that of which they hare been diepoe- 
eeased. 

The proper coarse to be pnraaed by any person who claims 
title to an estate or other property sequestrated, whether by 
mortgfage or judgment, lease or otherwise, or who has a title 
paramount to the sequestration, is to apply to the Court to 
direct the plaintiff to exhibit interrogatories beibre one of 
the Masters, in order that the party applying may be examined 
as to his title to the estate (h). 

An examination of this sort is called an examanination pro 
interesse sao, and an order for such an examination may be ob- 
tained by a party interested, as well where the property consists 
of goods and chattels or personalty, as where it is real estate (i')< 
Thus in Martin v. WillU (A), a person claiming title to goods 
seised under a sequestration obtained an order that the party 
prosecuting it might exhibit interrogatories against him to 
examine him pro interesse suo, and in the meantime that tho 
goods might be restored to him on his giving security. 

An order for the examination of a party pro interense mo 
may be obtained as a matter of course by the party claiming (/), 
but it cannot be granted till after the sequestrators have made 
a return, because till then, it cannot appear to the Court what 
is sequestered (m • 

The application may be made either by motion or petition (n). 
If made by the former, it should be supported by affidavit, stat- 
ing the facts under which the claim arises. If made by the 
latter, tho petition ought to state the circumstances of the 


(p) Angel V. Smith, 0 Vex. SS6 ; 
Lord Pelham v. tho Duchcu of New- 
caatle, S SwansL 200, n. 

(S) Tho modo of proceeding is 
the tamo whore tho property is in 
tho possession of a receiver. Anon. 
0 Vet. 1187 i Angel v^^Smith, 0 Vos. 
886; Brooks r.Greathed 1 J.OcW. 
178. 

O') Lord Prlhim n. the Duchess 
of ]\e^\ castle, 8 Swansi. 290. n. 


(k) In Scacr, 10 May 174S. Vido 
I Fowl. £x. Pr. 160, where it is 
stated that this order was directed 
by the Court to be made, similar to 
that in Moekmtio v. Tilt Afmiits of 
Powhf 6 July 1790, which was 
•ettled the Court 

(l) Loid Pelham «. the Dochesa 
of Newcaaila, S Swanst. 200. 

(m) Ibid. 

(fi) Hunt V. Priest, 2 Dick. 540 
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case. la Lord Pelkom t. The Dmchta of liowetmkip)^ 
upoa Lady Henrietta HoUes moeuig that she m^iht be ad* 
mined, hy guardian, to be ezamiaed pro mtereiie suo touch- 
ing money in a banker*a heads, end other things seqneatered 
upon process against a party in the cause, she vas directed 
to put her suggestions into an order, and to specify what she 
claimed title to, and how, and the hanker was ordered to give 
the plaintiff a copy of the acHcount on which the balance in 
his hands that mtbb sequestered arose, to the end that the 
plaintiff might the better know how to form proper interro- 
gatories. 

Some doubt appears to exist as to whether a plaintiff can com- 
pel a claimant to be examined pro interesse suo ; and in A aye 
V. Cunningham (p), Sir J. Leach, V. C., said that the Court 
has no authority to compel a party to be so examined, and 
that such an order could only be made upon the application 
of the party, or with his consent. But in JBird v. Little* 
hales {jq) an order appears to have been made for a person to 
be examined pro intereue suo, on the application of the 
plaintiff, and similar orders were pronounced in Hamlyn v. 
Lee (r), and in Johnes v. Claughton (s)* In the two last 
cases the parties claiming the property had commenced eject- 
ments to recover the possession of it, and it formed part of 
the orders tlrat they should be restrained from proceeding 
in such actions ; but in Bird v. LUtlehales no ejectment had 
been commenced, but the order was made in consequence of the 
defendant's counsel having stated, in answer to an application 
for a writ of assistance, that the defendant hail assigned the 
property for a valuable consideration to ri. whereupon the 
Court directed that A. B. should be examined pro interesse 
suo, unless he showed cause to the contrary at the next seal ; 
it was also ordered that the defendant should, within two days, 
give the plaintiff notice of A* 27. s place of abode (/)• 

From the above cases of Hamlyny* Lee and Johnes v. Cluugh* 


(o) S Sweat. 990, It U to beob- 
Bwvcd that tills was a icqufstratioo 
for not obeying an order. Vide aim 
the observation of Sir L. Sbadwell 
upon this case, in Johasen v. Chip- 
pindalh S Sim. 55, 


(p) S Mad. 400. 

(q) $ Swanst. SOO, SOO. n, (a). 

(r) Seton on Decrees, 4tS. 

(i) Jfae. S7S. 

(0 lieg. Ub. A, 174a, fa. 187. 
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fon, it appears that where sequentrators or a receiver are in the 
possession of property belonging to a defendant, and a party 
claiminpr that property adversely to the defendant brings an 
action of ejectment against the sequestrators or receiver, for 
the purpose .of enforcing his claim, the Court will interfere by 
injunction to prevent tlio party claiming from proceeding with 
the ejectment ; for although the Court will sometimes permit 
the party to proceed at law against the sequestrators or receiver, 
where a matter is in a fit state for the right to be ascertained 
by a trial at law (ti), such a proceeding cannot be adopted 
unless the permission of the Court has been first obtained. 
This was settled in v. SmM (x), where the rule was laid 
down, both with respect to receivers and sequestrators, that 
their possession is not to be disturbed without leave (y). 

It has Roniotimcs happened that where a party claiming a 
legal right to property sequestered has made an application 
to be examined pro intercsse suo, the Court, instead of tho 
order prayed, has given tho party leave to try his title at law% 
either by ejectment or in such other manner as may be neces- 
sary, for tho purpose of deciding the point (;) ; and sometimes 
the Court, without directing cither an examination pro inter- 
esse sHo or a trial at law, have at once referred it to tlio 
Muster to in(|uire wiicthcr the party claiming is entitled to 
any interest in the property ; and where tho right of the party 
has been clear and undisputed, the Court has at once ina<lc 
the order in his behalf, without either directing an examina- 
tion pro intercsse suo or referring it to the Master to inquire 
into the existence of the right. Thus in Dixon v. Smith (o), 
whore the landlord of certain leasehold property which had 


(li) Attorncy-Ctcnoral r. Mayor 
of Covvnliy, I 1*. VVnis. S08. Anon, 
(i Vcs. ; Angel r. Smith, U Ves. 
j Ibuoks r.(ireatht>cl, I .1. & . 

178. 

(r) t'bi supra. 

(y) llrooks i’, Greatlicil, «u;)rfi. 

( 2 ) Attorney-Ciencral v. Mayor 
ofCo'cnlrv, 1 1’. Wms. S08, Wal- 
ker t'. Uell, 2 M»d. 21. The re* 
port of this case is confined to wliut 
took pUrc upon the presentation of 
a petition to conlirni the Master's 
re|^, made in |mrstiancc of a pie- 


vious order of the 20lli April I.S|.>, 
whereby it was referred lo the Mas- 
ter to inquire whether the parties 
cluiinlng were iiioi tgagecs of the pro- 
perty sequestered, ftte. Tpon reft-r- 
eoce to tiic Kegistrar*s book it ap- 
{lears that such order was made upon 
the hearing of two petitions, which 
had been prescnte<l by the paitio«, 
praying that they may he examined 
pro intercut' nio. Ilcg. I/ih. 1811, 11. 
1349 (h); tide etiam Hrooks r. 
GreatlKNi. 1 J.& W. 178. 

{^rt) 1 Swan, l.>r. 
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boen taken under a sequestration applied to the Court that out 
of certain mouey standing in the name of the Accountant- 
general (being the rents and profits of the leaseholds in ques- 
tion, wliich had been paid in by the M^questrators) the aiimuiit 
due for arrears of rent might bo paid to him, or that he might 
be at liberty to go in before the Master to be e\amined pro 
interesse suo, I^ord Eldon said, that in a clear case the Court 
would not send the parties into the Master*s oilice, increly 
that they may return with their rights as plain as when they 
went in, and accordingly ordered the aniouiit of the rent due 
to the landlord to be paid out of the fund in Court. And so in 
Dickinson v. Smith {b)y where a motion was made for payment, 
out of a fund in Court paid in by sequestrators (being lln‘ pro- 
duce of growing crops on a farm), of a siiiii due to tlio party 
in respect of a composition for tithes, the Vice-Chancellor, 
Sir J. Leach, althougli he refused the motion, because a 
composition for tithes was merely a itersonul demand and gave 
no lien upon the land, said that if tithes had been due in 
respect of the produce of the land taken by the sequestra tors, 
tlio motion would hare been correct, for the sequestrators 
would not bo justified in taking the produce of the land with- 
out paying the tithes. 

But, ill general, where personal property belonging to a 
tliird pt'rsoa has been se<|uo.strated, the Court will nut make 
an order for its ivstoratioii upon uOidavit, hut will diretrl the 
party to be examined pro interesse suo (<;) ; the Court bus, 
however, ordered the possession of the proj)erty cluinied to he 
delivered up to the claimant, upon his entering into good and 
siitficieiit security to restore it in cukc the decision upon his 
claim should he against him (^/). 

An infant may be admitted to he examined pro interesse sno 
by guardian (e) ; and, as we have seen, a person may be udiiiilted 
to make out his claim by means of such an examination m 
formd pauperis (/)• 


(6) 4 Mad. 177. Virfr etiam the 
observations of Parker, C. .T. in 
AUornty-C ru ral v. Mayor of Co- 
ventry, 1 P. Wins. 308. 

(r) l.oril Pelliaiii r. the Duchess 
of Newcastle, 3 Swaiisl 290, h. 


(fi) Wharain r. Hrouglitoii, I Ves. 
180. 

(e) l^rd l*vlham v. Duchess of 
Newcastle, 3 Swausl. 290. n. 

(/) J/itf, 12 . 


Kxamination 
pro interttu 
suo. 


PiTKonal pro- 
perty lake 11 by 
s(M|ui‘slraloit» 
deliven-d up tu 
elaiinaiit on 
giving Necurily. 


Infant may he 
examined by 
guardian. 


T I I 



648 


KxamiDation 
fiTO Interme 
tuo» 


Time within 
which interro* 
gatories should 
be exhibited. 


Proceeding 
where examina- 
tion it disputed. 


flxaniinalion of 
witnesses; 


— above 20 
niik'H fioin 
London ; 

— where resi- 
dent in Loiidon. 


Publication. 

Kcferenee to 
the Master. 


Procesi of Contempt : 

In all orders for the plaintiff to examine a party pro inter- 
esse suo^ there should be a time limited within which the in* 
terrogatorics must be exhibited (^). The interrogatories must 
be settled by the Master (A), and if the claimant, after the 
interrogatories have been exhibited and settled, neglect to put 
in his examination, the Court will order him to do so, and to 
procure the Master’s report within a time specified (i). 

When the examination has been put in, the plaintiff, if he 
disputes its truth, must reply to it. If it be not replied to, it 
will be conclusire (^), and the claimant may then apply for a 
reference to the Master to look into tlio interrogatories and 
the examination, and to certify w’hether the claimant has made 
out a title or not (/). 

If the examination is replied to, leave will be given to either 
party to examine witnesses, and this will be done by order, 
made upon motion, without notice (m). Where the witnesses 
are resident above 20 miles from London, it may also form 
part of tlie order, that the party applying for leave to examine 
witnesses may take out a commission, in which the other may 
join if he tliiuks fit (n). \Miere the witnesses are in I/>ndon, 
or within 20 miles of it, the examination must be before the 
examiners. 

Wlien the commission is returned, or the witnesses, if there 
is no coiiiiiiis8ion,have been examined, publication passes by 
order (o) ; an order is then made to refer it to the Master, to 
look into the examination and depositions, and to certify whe- 
ther the claimant hath made out any and what interest in the 
premises, or in any and what part thereof (/>). Some doubt 


(g) Hunt V. Priest, 2 Dick. 540. 
It is presumed that if the inttrroga* 
tories arc not exhibited within the 
time sp^ified, the Court will, upon 
application, su.M)end the sequestra- 
tion as far as relates to the interest 
of the elaiinant. 

(fc) Howies r. Parxons, 1 Dick. 

142. 

(i) Cooper V. Thoniton, ibid. 72. 
(k) Attorney-General v. the 
Mayor of Coveniry, 3 Swan. 311, ii. 

(/) Hamlyn e. Lee ; Setonon De- 
rn cs, 415 ; 1 Dick. 94, S. C. ; 3 
Swan. 301, S.C. ; Howies c. Parsou>, 


1 Dick. 143. In Fawcett r.Fothergill, 
1 Dick. 10, it appears that after a 
n'ference made to the Master to cer- 
tify what proof the claimants had 
made of their right, upon which tho 
Master had reportea, the Court, 
upon the report comiog on to be 
beard, ordered the plaintiff to reply 
to the examination. 

(m) Rowley v. Ridley, 3 Swan. 
308, n. 

(h) Fawcett t'.Fothergill, 1 Dick. 
19. 

(o) Hunt t'. Priest, 2 Dick. 541. 

(;>) Ibid. 
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appears to have been entertained whether this was the correct 
practice, or whether the merits ought not to be determined at 
once upon a petition ; but Lord Bathurst, after referring to 
the Registrar to furnish him with cases upon the subject, 
(which he did) decided that it ought to be referred to the 
Master (q). 

When the Master has made his report, the case should be set 
down for hearing upon the rep ort (r) ; and it is to beol)servcd, 
that the Master's report upon a reference of this nature is not 
one to which exceptions will lie : if either party objects to the 
Master's finding, the matter should be discussed upon hearing 
the report (s). 

Upon the hearing of the report, the C*ourt will either make 
a final order (/), or send it back to the Master, to make further 
iii([uiries or to compute principal and interest upon the ninouiii 
due to the claimant (?/). If it is sent back to the Master, it 
may, if necessary, bo heard upon further directions (x). 

When it appears that a party wlio has been examined pro 
intcresse suo has a plain title to the property, and is not 
afi'ccted by the sequestration, then it is to 1>e discharged 
sigainst him, with or without costs, as the Court shall deter- 
mine upon the circumstances of the case, and vice versa {y), 

A sequestration in mesne process, like other processes of 
contempt, may be discharged upon the party clearing his con- 
tempt and paying the costs incidental thereto (z) ; but if the 
bill has been taken pro coifesso and a decree made ad com^ 
puiandum, the Court will not, as we have seen, discharge the 
sequestration on payment of the costs of the contempt only, 
but will keep it on foot as a security to the plaintiff for the 
defendant's accounting (a) : wlieiher it can, in such case, be 
made the means of enforcing the payment of the final balance, 
by the plaintiff's presenting a petition (to cornc on w'itli the 
cause for fiirtlicr directions), that the sequestrators may account 
and pay the balance in their hands into Court, has been beforo 
discussed (/^). It is to be ob6er\'ed, that where a decree to 


(q) Ibid. 

(r) Cooper V. Thornton, 1 Dirk. 
73; Ilamlyti i. Lee, 1 Dick. Ii4. 

(<) Ibid. 

(t) ( oopc:! t . Thoi nlon , nhi mpra. 
(n) IJniiilvn c. Lcr, nlfi snpra. 


(t) Ibid. 

(y) Gilb. For. Rom. 81. 
(s) 1 Turn. &. W 121. 
(a) .-Intiff 635. 

(ft) .b;(r, 636^ 


EsamiiMtion 
pro inienm 

SIM. 


Objections to 
repoit cannot lie 
taken by excep- 
tion ; but may 
Is! disrussctl at 
the hearing. 


Order iip.ui 
hearing. 


Di.Hehargo of 
setiuestralioii. 


lly party clear- 
ing Ins con- 
tempt. 

Serut where 
there is a decree 
ml 

dum. 



650 

Discharge of 
Sequestration. 


Wy the appoint- 
ment of a re- 
ceiver. 


After abatement 
by (leiith of 
plaintiff, time 
)>ivcn for icviv- 
iiig. 


Jiy ileath <»f tie- 
ferula nt cannot 
be revived. 

SccM ivlicre for 
tlic performance 
of decree. 


Sec|urslrnlors, 
in U'hat inaiiiier 
inailc to ac- 
count 


Abusing liis 
power. 


Ctists. 


Proem of Contempt : * 

account has been made upon taking the bill pro confesso 
against a defendant, who has appeared but not answered, he 
may, upon motion, obtain leave to attend the Master for the 
purpose of being examined, and have the sequestration taken 
off upon his paying to the plaintiff the costs of the suit, in- 
cluding the costs of the contempt and of the application (5). 

Where sequestrators are iu the possession of lands or tene- 
ments in question in the cause, the appointment of a receiver 
of the rents and profits of those lands will have the effect of 
discharging the sequestration (e). 

A sequestration against a defendant upon mesne process 
abates on the death of the plaintiff, but it is revived with the 
suit (r/) ; and the Court will not, immediately upon the abate- 
ment, turn tlie sequestrators out of possession, but will give 
time for the revival of the suit (e). 

Where the defendant himself against whom the sequestra- 
tion has issued dies, the process, being personal, not only 
abates but falls altogether, and cannot be revived ; thougli it 
is otherwise where it has issued for non-performance of a 
decree (/). 


Sequestrators will bo ordered, upon petition or motion, to 
ac('<iunt before a Muster for their receipts under the seques- 
tration, and for that purpose interrogatories may be exliibited 
for their examination before the Muster, tlieir answer or 
exainiiiatiun to which need not ho signed by counsel (//). 

Where a sequestrator abuses his power, the Court will, 
upon representation of the facts, make an order that he shall 
show cause on a particular day why he should not be com- 
mitted and pay the costs to the party complaining (A). 

The cost.s of a sequestration are not liquidated, but are costs 
to*bc taxed by one of the Masters of the Court. Sometimes 
the sequestrators arc allowed a poundage, and soiiictiines, 


(h) Hpyn r. Ikyn, Jac. 49. 

(r) Ibiii. 

((/) ll>de r. Foi-stcr, I Dick. 132. 
(<•') I’er Lord Ilanlwicke in While 
< . Hayward, 2 Ves. 4<»l. 

( /') Hawkins r. Ciook. 3 Atk. 
oOl. Aj> to llic clFcit of ihc death 


of the paity upon a seciuestration 
for non-pcifoiraance of a decree, vide 
" Decrees,’* p<wt. 

(g) Keene ». Price, 1 S & S. 9R. 

{h) Loid Pclluiii r. Luid Hailey, 
.1 :>wan. 291, n. 
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unilcr circnmstanccs of trouble and expenee, a specific sum tn 
solido{h). In JVood v. Freefnan{i)^ an exception was taken 
by a sequestrator to a Masters report, because he had allowed 
him a prross sum, and had not allowed him (>5. Bdf. a day for his 
trouble : but Lord Hardwicke said he did not remember that 
6s, Sd, was an absolute stated fee to all sequestrators, whether 
the effects seized under the sequestration were larja^c or small, 
and that as the sequestrators in the case hud not got in 40 L 
in almost two years, he thought that the gross sum the 
Master had allowed him was sufficient for his trouble. 

The Court refused to make an order on a plaintiff to pay 
a sequestrator his fees >vho had made no return of tlie goods 
sequestered, but hud delivered them over many years before, 
and made no demand upon the plaintiff since ; hut Lonl Hard- 
wicke said, that w’liorc a sequestrator has made returns from 
time to time of what he has seized, he may, if the plaintiff 
calls for an account of the goods sequestered, set oft* his foes, 
whatever length of time has elapsed without demand (4). 


Si rr. IX. 

Atjainst Peers and other Persons haviun J^riviirffr of Pur- 
/iufnent, Cyficers of the Court y ^ 

It has been before slated (/), that in the case of a peer of 
Parliament, or of a ineinher of the House of C'onnnons, whose 
persons are privileged from arrest, the first process of con- 
tempt for non-obedience to the subpeenuy either by not appear- 
ing, or by not answ'oring after appearance is by seques- 
tration, which will issue as well against an infant peer as an 
adult ; and that the same process is now also resorted to 
where the party is an officer of the Court, such as the warden of 
the Fleet, or a sworn clerk, &c., although formerly the mctliod 


Dischnriire of 
Sequestration. 


In what ca»c.i 
allowed (found- 
age. 


Sequestrator not 
inaking a re- 
turn, ileprivcd 
of liix fees. 


Seqiiesti'.itioii 
II ui. 


(/i) I Turn. & V. 125. 

(i) 2 Atk. 542. 

( h ) Hawkins v, Ciook, 3 .\<k. 504. 


(/) jInU, 573. 

(m) 1 Clia. Ca, 10. 
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Proceu of CovUempt: 

of proceediag against them appears to have been by siispen« 
sion from office (a). 

In the Coart of Exchequer, an order for a sequestration itiii 
was made against one of the barons, who was served with a 
iubpcBna in the ordinary way, but neglected to enter his ap- 
pearance (o). 

In order to obtain a sequestration against a peer or bishop (p), 
an affidavit must be made of the service of the letter missive, 
and of the copy of the petition upon which it has issued, and 
also of the service of the subpoena, and of the copy of the bill. 
Where the process is required against a member of the Com- 
mons’ House of Parliament, the affidavit need only verify the 
service of the subpoena, A motion must then be made for a 
sequestration against the defendant's real and personal estate, 
which the Court orders of course nisi, (that is) unless the de- 
fendant, being personally served with the order, shall within 
eight days after such service show unto the Court good cause 
to the contrary. The defendant must be served personally with 
this order, and if he persist in refusing to appear, then an 
affidavit of service must be made, and counsel instructed to 
move to make the order absolute. It is to be observed, that 
where an order nisi for a sequestration against a peer or 
iiioiiiber of the House of Commons, for want of an answer, has 
been obtained, it is good cause to show' against making such 
order nisi absolute, that the answer has been put in. In Lord 
Cliffords case (9), Sir Joseph Jekyll, M. R., laid it down, 
that if there be a sequestration nisi against a peer for want of 
an answer, and the peer puts in an aiisw'er which is insuffi- 
cient, yet the order for a sequestration shall not bo made 
absolute, but a new sequestration nisi must be issued ; and in 
this his Honor w^as confirmed by Mr. Goldsborough, who w^as 
tlien the Registrar. In a subsequent case, liowever, before 
liord Hardwicke, his Lordship said, that if there be a seques- 

(n) rff/trliind. 143,andCorbyn V. (p) Formerly, if a peer of the 
Hircb, X Dick. 035, where the reasons realm appeared and did not answer, an 
for proceeding by sequestration in- attachment lay, but now, by order of 
stead of suspension are stated. Parliaroeut, no process lies but a 

fn) Tookc V. Sir John Fortescuo sequestration. Ilmd. 131. 

Adaiid, 15 July 1745, 1 Fowl. £z. (y) 2 P. Wms. 305. 



Against Peett and Members of Parliament, 


tmtion nut for want of an answer against a member of Par- 
liament, and he puts in an answer before the order is made 
absolute, and exceptions are taken to this answer, the Court 
will enlaige tlie time for showing cause till it shall appear 
whether the answer is sufficient or not (r). 

When the order for making the sequestration absolute is 
drawn up, passed and entered, the plaintiff’s clerk in Court 
will make out the sequestration, the order being left with him, 
and this sequestration the Court will not discharge till tlio 
party has appeared and paid the costs of tlie process ; and then 
he may more to discharge the sequestration, upon notice to 
the ailrerse party if it be executed, which will be granted of 
course. 

Personal service of the order nisi may be dispensed with, in 
cases where a peer, Stc, keeps within his own house, or is sur- 
rounded by his servants to avoid service, or where tlio party 
serving the process is denied access, and it is very difficult 
and almost impossible to serve the order personally. But in 
order to enable the plaintiff to dispense with personal service, 
it is necessary to apply to the Court to substitute a service by 
leaving, in lieu of it, grounding such application upon a pro- 
per affidavit of the particular circumstances of tho case, upon 
which the Court will exercise a discretion, and make tho 
order, if the facts stated in the affidavit are strong enough to 
warrant such a proceeding (s). 

Where a peer defendant avoided the service of an order 
nisi for a sequestration, the Court of Exchequer made an order 
that service thereof upon his clerk in Court, and at his dwell- 
ing-house, or if no person should bo met urith there, by fixing 
a copy of the order on the door, should be good service (t). 


(r) Butler v. RaslificKl, 3 Atk. 
740. From the observation of the 
reporter ap|)ended to this case, it may 
be infe^retl that upon the authority 
of what the Registrar had said in Lord 
Clifford's case, I/>rd Ilardwicke had 
allowed the cause shown, as being 
the course of the Court ; but upon re- 
ference to the Registrar's book, where 
the order is entered under the title 
of Buller v. Rashleigb, it appears 
that the time for showing cause was 
enlarged till the next seal Reg. 
Lib. 1750, A.4US. (6). 


(s) Hind. 81. 

(t) Mackenzie v. Marr^uis of 
Powis, Scare. 19, May 1739, 1 
Fowl. 173. In Smullbrooke v. I^rd 
Donegal, 3 Anst 047. it appears to 
have Been stated by the officers of the 
Court of Exchequer that service of 
an order niu fur a sequestration for 
want of an answer by a privileged 
person upon the clerk in Court is suffi- 
cient, and that the absolute ordcralone 
requires personal service. Sed.'qu. 
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In Tkomxu v. Lord Jersey (u)^ a bill was filed against Lord 
Jersey, upon which a letter missive, with a copy of the bill, 
was served on the defendant, by leaving it with one of his 
female servants at his residence in Berkeley-square. His 
Lordship was then abroad, having left England for the Con- 
tinent a few months preceding. On his neglecting to appear 
to the letter missive, a subpcerui was served in the same way, 
and upon his non-appearance to that, an order nisi for a 
sequestration was issued, when, upon inquiry at liis Lordship’s 
house, it appeared that he was still on the Continent, and 
thereupon, on an afiidant being made of these facts, the Vice- 
Chancellor directed that service of the sequestration nisi at 
his Lordship's house should be good service ; and upon a sub- 
sequent motion to discharge the Vice-Chancellor's order, the 
T^rd Chancellor, Lord Brougham, refused the motion (x). 

The same course of proceeding in suing out and issuing the 
sequestration is observed whore it is sought against an oHicer 
of the Court as in the case of peers, with the exception 
that the affidavit upon which the order nisi is applied for must 
bo confined to the service of tlie subpeenUf there being no 
letter missive as in tlie case of a peer, &c. 

Tlic form of the sequestration issued against peers and other 
privileged persons is nearly the same as that issued in cases 
of contempt by ordinary persons, with the exception that it 
recites the order nisi, And the order for making it absolute. 

The manner of issuing and executing it, and the con- 
sequences arising from it, are similar to those of onlinary 
sequestrations, as detailed in the preceding Section. 

By the statute 1 Will. 4, c. 36, s. 12, after reciting that 
in many cases persons having privilege of I arliaiiicnt are 
named ns defendants in suits instituted in Courts of Equity 
against them, either alone or jointly with other persons, for en- 
forcing against them demands and duties cognizable in ('ourts 
of Equity, and that in some cases such defendants having 
privilege of Parliament, have stood out to the return of process 
of sequestration issued against them for enforcing appearance, 
and such process of sequestration hath not been found suffi- 
cient to enforce such appearance, it is therefore enacted, that 

M. K. 

( M l i \ j > Altorm ' V - m'iu ul i . K.ul o !‘ Sta -:. foid , '2 Did . 711 . 





Effect of a Contempt. 65S^ 

from and after tiie paa^iin^ of the Act* in case any defendant ^cgaestfition.^ 
havinff privilegre of Parliament shall upon a return of process 
of sequestration issued aj^ainst him for not putting in an 
appearance to any original or other bill of complaint instituted 
against him in a Court of Equity for enforcing discovery and 
relief, or discovery alone (as the case may be), neglect to 
appear, that then and in such case such Court, upon producing 
the return of such sequestration in Court, may, on the motion 
or other application of the plaintiff in such cause, appoint a 
clerk in Court to enter an appearance for such defendant so 
having privilege of Parliament, and such proceedings may 
thereupon be had in the cause as if the party had actually ap- 
peared (y). 


SrA’T. X. 

Of the Effect of a Contempt upon the Proceedings !« the 
Cause. 

IIksidek the personal and pecuniary inconvenience to which iviy in con- 

a party suhierts himself Ijv a contempt of the ordinary process •'^"*1** 

' * •' rniikc any apiilj- 

of the Court, he places liimseii jii this lurther predicament, cation to the 

viz., that of not being in a situulioii to he heard in any ajipli- 
cation w Iiich lie may lie desirous of niuking to the Court. 

Lord Chief Baron Cilbert lays it down, that “ upon this 
head it is to be observed, as a general rule, that the contemner, 
who is in contempt, is never to be heard, by motion or other- 
wise, till he has cleared his contempt, and paid the costs : as, 
for example, if he comes to move for anything, or desires any 
favour of the Court, if the other side says or insists that lie 
is in contempt, tlioiigli it is but an attachment for want of nn 
answer, he is not enlilled to he heard till he hatli jiaid the 
costs (however small tlicy are) ; he must first pay them to tiie 
party or his clerk iti Court, and produce a receipt for tiiein in 
open Court, before he can be heard ; and this is always allowed 
as good cause agaifist hearing of the contemner in any case 

(y) For the process of taking bills sons under tliis Act, title fejt, 
pro privih’j^'cd iHrr- clap. ix. 
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whatoooTor” (z). Upon this pnnciple, it is held * that whore 
defendants are in contempt for want of an answer, and an in* 
jnnetion has been granted till answer, they cannot, before the 
answer is pnt in, be in a situation to make any application to 
the Court, either to cut down or Co dissoWe the injunction (a). 
And so in Lord Wenman Osbaldiston{b)f where a defend- 
ant, being in oontempt for not putting in his examination 
pursuant to an order, in order to avoid a sequestration, moved 
the Court that upon his undertaking to pay in a week’s tisse 
what should appear to be due to the plaintiff, all further pio- 
cess of contempt should bo stayed, the Court declined making 
any order upon the motion, but directed the appellant to clear 
his contempt, and then move. And this determination of the 
Court was affirmed by the House of Lords upon appeal. 

In like manner it has been held, that a mortgagee, defend- 
ant to a bill of foreclosure, who is in contempt, cannot move 
under the 7 Geo. 3, c. 20, for a reference to the Master to 
take an account of the principal, interest, due upon the 
mortgage (c). And so where a party in contempt had applied 
for and obtained the costs of an abandoned motion under Lord 
Eldon’s order, the Vice-Chancellor, upon motion, discharged 
the order (d). 

It is bo observed, however, that the rule, that a party cannot 
move till he has cleared his contempt, is confined to proceed- 
ings in the same cause, and that a party in contempt for non- 
ol)cdience to an order in one cause will not be, thereby, pre- 
vented from making an application to the Court in another 
cause relating to a distinct matter, although the parties to 
such other cause may be the same (e). 

And although it is the general rule of the Court that parties 
must clear their contempt before they can be heard, yet the 
nile must not be understood as preventing their making ap- 
plication to the Court to discharge the order, by their non- 
obedience to which their contempt has been incurred, on the 


(i) Gilb. For. Rom. 102. Vide 
see. Vowlet t>. Young, 0 Vet. ITS 

(a) M*Cullum e. Beale, 10 Pri. 
ISO. 

(b) 9 Uio.P. C. 276i 2Eq. Ca. 
Ab. 222, |>. 1. 


(c) Hunt r. McCartney, IS Ves. 
660. 

(d) KlUs V. Walmsiey, Law J. 
1836, 00. 

(e) Clarke v. Dew, I R. & M. 
103. 
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iprotuid of irregolwitj* Tbereforei where a defendant in CU8« 
tody for a contempt in not obeying an order to pay in moneyi 
applied to the Coart to diecharge him out of custody^ on 
the ground of irregularity in the order \\i having been made 
pending an abatement of the suit), he waa not only hoard, 
but the order for hie diechaige was made, though, under 
the circumstances, without costa (c). In such cases, it is to 
be ob8enrcMl,^that in making his application, the party in con« 
tempt ought to confine his motion to the object of getting rid 
of the order of which he complains, and that if ho embraces 
other matters in his notice, he w*ill not be allowed to go 
into such other matters till he has shown that the order, 
upon which his contempt has been incurred, was irregdlar. 
Upon this principle, as tho defendant in the above case, in 
his application to tho Court to discharge the order upon which 
his contempt was incurred, included in his notice of motion the 
discharge of several subsequent orders upon which ho had 
likewise incurred further contempts, liord Cottenham was of 
opinion that he ought, in tho first instance, to he confined to 
that part of his notice of motion which asked the discharge of 
the order upon which his first contempt was incurred, and upon 
his failure in inducing tho Court to discharge that order, his 
Lonlship refused to hear the residue of the motion (/). 

It is also to be obser>’od, tliat tho circumstance of a party 
being in contempt will not prevent his being heard in oppo- 
sition to any special application which the other side may 
make, upon notice duly served upon him. And whore a plain- 
tiff had obtained, from tho Vice-Chancellor, an order against a 
defendant who was in contempt for payment of a sum of money 
into Court, the Lord Chancellor allowed him to move to dis- 
charge that order, on the ground that it was a rehearing of tho 
original application (g ). 

We have seen before (/«), on tho authority of Lord Chief 
Baron Gilbert, that under the old practice of the Court, a de- 
fendant, in contempt to an ordinary attachment, could plead to 
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(«) Wilson r. Metcalfe, MSS. 

(/) Ibid. 


(g) Parker u. Dawson, Taw. Journ, 
isao, lOH. 

) Ante, p, 608 , 60 U. 
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PfMu of Contempt : 

the bin, or Obtain a deiimue potestatem to take hia a&awer in 
the country ; but that after a contempt prosecuted to an at- 
tachment with proclamations returned^ no commission to answer 
could bo g^nted, nor any plea admitted, but upon motion in 
Court, and affidavit made of the party’s inability to travel, or 
other good matter to satisfy the Court respecting the delay (A). 
And from what has been before stated, it appears to have 
been Lord Chief Baron Gilbert’s opinion that the practice 
of the Court was to admit a demurrer, as well as a plea or 
commission, notwithstanding an ordinary attachment bad been 
issued ; but in Mellor v. Hall (t) the late Vice-Chancellor, 
Sir J. Leach, decided that a demurrer ought not to be re- 
ceived after the first attachment, and ordered one which 
had been filed, upon tender of the costs of the contempt, 
to be taken off the file. All doubt, however, upon this 
subject, with regard to demurrers, has been set at rest by 
Lord Brougham's orders, by which it is provided that in every 
cause where an original or supplemental bill, or bill of re- 
vivor shall be filed, a defendant shall, after appearance, be 
allowed twelve days only to demur alone to any such bill (A). 

By this order the period, after which a demurrer to the whole 
bill can be filed, is made to depend upon the number of days 
which have elapsed after the appearance has been entered, 
and not upon the question whether tlie party be in con- 
tempt or not; there is still, however, a portion of the old prac- 
tice connected with this subject, which does not appear to be 
affected by the above order, vis. the right of a defendant 
against whom an attachment has been issued for want of an 
answer to put in a demurrer to part of the bill, and answer or 
plead as to the rest. This, Lord Eldon, after much considera- 
tion, decided he could not do (/). His Lordship also decided, 
that, in such a case, the proper course to be pursued is to move 
that the demurrer and answer should be taken off the file, 
and not to move that the demurrer may be overruled (m)* 


(k) For. Ron. 71 ; Beane’s Ord. 
178. 

(0 2Sfi(S.aai. 

(k) OrU. 81 Dec. 18S$. 


(/) Curson v. De la Zoucb, 1 
Swanst. 18S. 

(m) Ibid. 19S. Id Taylor o. 
Milner, 10 Ves. 444, his Lordship 
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It is to bo noticed that as a party is not considered as 
actually in contempt till the attachment is sealed, a demurrer 
coupled with an answer, may be filed at any time before that 
process has taken place. This was the rule of the Court with 
regpurd to demurrers before the alteration of practice effected 
by the order above referred to (a). 

With respect to the right of a defendant in contempt to 
put in a plea, or to obtain a comiubsion to put in his answer, 
no alteration has been made in the practice, as stated by Lord 
Chief Baron Gilbert, and before referred to, so that a defendant, 
who is only in contempt to the first attachment, may still filo 
a plea, or obtain a common dedimuM^ without previous appli- 
cation to the Court ; but after an attachment with procla- 
mations returned^ he must apply to the Court to show that 
his plea is proper, and exliibit a proper excuse for his da- 
lay (o). And in New ion v. Dent (p) Lord Hardwicks or* 
dered a pica of a former suit depending which bad had been 
put in by a defendant, against w'hom an attachment with pro- 
clamations had been issued and returned^ to be discharged for 
irregularity. 

It is to be observed, however, that if, after being in contempt 
to an attachment witli proclamations returned^ the defendant 
succeeds in obtaining an order for time to answer, or a commis- 
sion to tako his answer, ho may, under such order, put in a 
plea upon oath, although the order for time or tlie commission 
do not express that he is to answer or plead ; a plea upon oath, 
being considered as equivalent to an answer (^). A plea not 
upon oath, however, such as a plea of outlawry, cannot bo put 
in under such on order (r). 
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appears to have decide<l that a de- 
murrer being coujdcdwith an answer 
could not be taken otf the file or over- 
ruled, but should be expunged ; but 
the prectioe of the Coiprt uppers to 
have undergone an nliiration in this 
respect, in consequence of the pro- 
bability that, by au alteration of the 
record, a prosecution for perjury 
might be defeated, so that the Court 
has DO security as to the propriety 
with which the first answer ts sworn. 
Vuk Edward v. Mixny, t V. Sc B. 
2SU. 


(n) £. L Comp. V. Henchman, 3 
Bro. C. C. 372 ; Sowerby v. Warder, 
2 Cox. 968. 

(e) Gilh. Form. Rom. 71. 

(p) 1 Dick. 934. Vu/e etiam 
Lloyd «. Gunter, 1 Vem. 273. 

('y) Roberts V. Hartley, 1 Bro. 
C. C. 5G • 2 Dick. 554 i Anon. 2 1*. 
Wins. 264 ; De Minkuitx e. Udoey, 
10 Ves. 855. 

(r) Pbilips V. Gibbons, IV fit B. 

184. 
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Sect. XL 

In what manner Contempts in Process may be cleared^ waived 
or discharged. 

Av ordinary contempt in process, as it is a matter merely 
between the parties, may be cleared by the contemnor doing 
the act, by the non-performance of which the contempt was 
incurred, and paying to the other party the costs he has occa- 
sioned by his contumacy. 

Where process has been issued against a defendant in con- 
tempt for want of appearance or answer, but has not been 
executed, the defendant should enter his appearance or put 
in his answer, and pay or tender to the plaintiff's clerk in 
Court the costs of the contempt, if the amount of such costs 
can be liquidated, as in the casts of an attachment, an attach- 
ment with proclamations and commission of rebellion. If the 
amount of the costs cannot be ascertained, as in cases where 
the defendant has been brought up by the messenger, habeas 
corpus f or serjeant-at-arms, or upon a sequestration, he should 
tender such a sum as will cover their probable amount (r). 

If the plaintiff’s clerk in Court accepts the costs so ten- 
dered, it will be at the plaintiff’s own risk, if he afterwards 
puts the process into execution. If the plaintiff’s clerk in 
Court refuses to accept the costs w^hen tendered, it is neces- 
sary, in order that the defendant may be discharged from his 
contempt, that ho should obtain an order for that purpose, 
otherwise the contempt will continue. An order of this na- 
ture is made as of course upon the Six Clerks’ certificate of 
the defendant’s appearance or answer, and of the payment or 
tender of the plaintiff’s costs of the contempt (s). 

Where the process has been carried intOj^effect, and the de- 
fendant is in actual custody, he cannot be discharged without 
an order, to be obtained in a similar manner either upon mo- 
tion or petition. 

(r) Broughton v. Maityn, 4 Bro. 121 Gray «. Campbell, 1 B. & M. 
C. C. 206. S2S ; Edmonson v. Heyton, 2 Young. 

(i) Green % . Thomson, 1 S. It S. & C. S. 
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How Contempii m Procots fnay bo cloarod^ 

It is to be observed, that where process of contempt has ordetriaf 

been issued against a defendant for want of an answer, he is CeatsmyL 

entitled to be dischaiged from his contempt immediately upon ^ 

his putting in an answer, and paying or tendering the costs be diMhaf^ 
of his contempt (0 ; and the Court will not detain him In 
custody till the sufficiency of his answer has been decided 
upon (ic), unless he has already put in three answers which 
have been reported insufficient. And even where an answer — and ctnnot 
had actually been referred for insufficiency, the Court, upon ^port fu 
tender of the costs, made an order for the defendant's dls- suSicisocy. 
charge, pending the reference (a:). An order of this nature 
may be obtained by motion, ex parte ^ upon production of the 
Six Clerks* certidcate of answer filed, and of the tender of 
costs. If, however, the plaintiff takes exceptions to the answer. If answer insuf- 
and the answer is reported insufficient, he will be entitled to 
resume the process of contempt where it loft off (y) ; and so he 
will where the defendant submits to answer the exceptions ( 2 ). 

According to the old practice, however, this could not he done sntl acceptance 
where the plaintiff or his solicitor had accepted the costs of no 

the contempt, as such acceptance was considered as a waiver waiver, 
of the contempt on the part of the plaintiff, and he could not 
afterwards take up the process, but was obliged to begin de 
novo (a). But as this course appeared, to the commissioners 
for inquiring info the practice of the Court, to be directly at 
variance with an order, made in the time of I^rd Notting- 
ham (&), (by which it was ordered that in cases of this de- 

(t) Under the old practice the de« (u) Dupont v. Ward, I Dick, 133 j 

fendant might be discharged after Child v. Urabson, 1 Yes. 110. 
three insufficient answers, upon put- ( 1 ) Uuehm v. DeTastet, 1 Ves.fic 
ting in a fourth answer. Hailey v. B. 324; Gray v. Campbell, 1 H. & 

Hailey, 11 Yes. 161; Farquharson M. 523. 

V. Balfour, 1 S. & S. 72; 1 Turn. {jf) .\non. 2 P. Wm8.481 ; ibid. 

5c 11. 184. But upon the fourth an- Wallop e. Brown, 4 Bro. C. C. 212 ; 
awer being reported insufficient, inter- Bromfield v. Chichester, 1 Dick, 
rogatories might be exhibited for his 370 ; Bailey v. Bailey, 11 Ves. 151 ; 
examination before a Master, and the Boehm v. De Tastet, 1 Y. 5c B. 324 ; 
defandant was ordered to stand com* Coiilson v, Graham, 1 V. & H. 331. 
mitted till be bad answered the inter- (s) Waters v. Taylor, 10 Yes. 4 17. 
r^atories; but now he can only be (a) Haistwell v. Grainger, 1 
discharged from custody upon the Ca. ab. 351 ; Anon.2 P. Wms.4Hl ; 
third answer; if that answer is re- Hill v. Turner, 2 Ves. 5c B. 372. 
ported insufficient he must be exa- (fr) A.D. 1746; Beames’ Order, 
mined upon ioterrogaioriei, and com- 249. 
mitted fill he has aotwtrad thsB. 

Ofd. 1828; Ord. 10. 


u u 3 




Walftr of 
Contempt. 


Bcription, ythefe frivolous or insafficient answers were put in, 
and any former process of contempt should have issued against 
the defendant for want of appearing or answerhigy the plaintiff 
might resort to such process of contempt, and proceed there- 
upon, notwithstanding the costa of such former process were 
paid on the coining in of such insufficient or frivolous answer, 
dEO.)(c), and as it was held by the commissioners, that as it 
must occasion delay to an innocent party, to compel him 
to begin the process de novo, and that the circumstance of his 
accepting those costs, which the rule of the Court gave him, 
was anything but a satisfactory reason why he slioukl be 
actually punished by being put to the inconvenience of com- 
mencing his process again, it seemed expedient to tliem to ^ 
recommend the revival of the onler of 1676, so that tlie 
plaintiff might resume tho process where he left off, in cases 
where he should have occasion again to resort to it in con- 
sequence of the answer proving insufficient (d). A propo- 
sition to this effect was accordingly introduced into their re- 
port (e), in pursuance of which the 24th of Lord Lyndhurst's 
orders was framed, by wliich it was provided that where 
a defendant in contempt, for want of answer, obtains upon 
Gling his answer the common order to be discharged as to 
bis contempt, on payment or tender of tho costs thereof, or 
ihc plaintiff accepts the costs without order, he shall not 
by such acceptance bo compelled, in the event of the an- 
swer being insufficient, to rocoiiunenco the process of con- 
tempt against the defendant, but shall be at liberty to take 
up the process at the point to which he had before pro- 
ceeded*' (/). 


vkhcre a If a defendant is in custody, and the plaintiff permits him 
Ib^n d?srhar^ ^ discharged on payment of the costs of tho contempt, 
upon promiRe upon his promising to pul in an answer, and no answer is put 
imiwer''' ® in, tho plaintiff must proceed by a new attaclunent, to sanction 
which a previoua order appears to be necessary 


U) This order wu in conformity 
with a previous decision of his Lord- 
ship vihile fiOrd Kee^wr. /fnen. 1 
('ll. Ca. 238, iidtf etKim, Cuis. Can. 
236 2 Kclynge, 5 n. 


(d) Chan. Kcp. Eapl. paper 86. 
r«) Ibid. prop. S9. 

(/) 1R.&M.773. 

(a) Anon. 1 Turn. A V. 117. 
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Him Contends in Pmcm may Im cleared^ 

But lUthoiigh a plaintiff doaa not now, by acceptuig tbo 
costs, from n defendant upon UU putting in an answtr, forfeit 
1ms right to raconmience the process of contempt at the point 
a'here it left off; yet if, after answer put in, lie accepts the 
answer, or takes a step in the cause, he waives the con- 
tempt, and cannot renew the process or take any other advan- 
tage of it Thus, if a plaintiff moves upon an admission in the 
answer he waives the contempt (A); and so where a messenger 
had been ordered upon a cepi corpus, and in the meantime tlie 
defendant filed his answer, >vhich the plaintiff accepted, and 
then applied for his costs by motion, it a^as held that the ac- 
ceptance of the answer precluded him from lus right to costs (t). 
And so where a defendant who was in contempt put in an answer 
without paying or tendering the costs, and the plaintiff replied 
to the ansu’er, but did not proceed with the cause for throe 
terms, whereupon the defendant moved to dismiss the bill 
for want of prosecution; upon tlto plaintiff’s objecting that the 
defendant could not make the motion, in consequence of his 
being still in contempt, Ix)rd Eldon held that the contempt 
was gone, and that the defendant was in a situation to make 
the motion (j). 

In that case another question was raised whether the plain- 
tiff, by accepting the answer, had lost his right to tho costs 
of tlie contempt; but l^ord Eldon, on tho authority of tho Re- 
gister, held that by accepting the answer tho plaintiff hod 
not given up his right to the costs, its costs in the cause, but 
liad only waived his right to enforce them by means of the 
process of contempt (A). It is to be observed that it is only as 
costs in the cause that such costs can afterwards be enforced, 
and that where a defendant in contempt for want of an answer 
had put in three insufficient answers, and pending a reference 
of the fourth, put in a fifth answer, which was accepted by 
tlie plaintiff, upon which a motion was made that the de- 
fendant might pay the costs of the contempt, and of tho four 

(h) Iloskini V. Lloyd, 1 S. & S. (;) Anon. 15 1 Vet. 17L 

39S, (Ic) VuU ttuim, Smith v, Blofield, 

(i) Smith r. Bloficld, 3 V. 5c D. 3 V. 5c B. 100. 

100 . 
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Waiver of 
Contempt. 
v w .,-, v 

What ia con* 
lidcred at ac- 
ceptance of an 
aofwer; 


Amending bill 
a waiver of 
contempt. 


StcM, under 1 
W. 4, c. so. 
Rule 10. 


— or after 
exceptions al> 

lowed. 


Filing a cross 
bill no waiver 
of contempt. 


Procesi of Contompi : 

insufficient answers, Sir Thomas Plumer, V.C., held that he 
could not accede to the motion (/)• 

With respect to what may be considered as such an accept- 
ance of an answer as will waive a contempt, it appears that if 
the plaintiff takes an office copy of the answer he will be held 
to have accepted the answer (m), unless it be an answer cou- 
pled with a demurrer, in which case the act of the plaintiff In 
taking an office copy will not be a waiver of the objection, as 
it is the only mode in which he can ascertain whether the 
writing is an answer or not (n). 

The above cases proceed upon the general principle that the 
taking of any stop in a cause against a party in contempt is 
a waiver of that contempt by the party taking such step. For , 
this purpose it has also, as we have seen, been held that reply- 
ing to an answer is a waiver of a contempt, and so is the act of 
amending the bill (except in cases where the defendant is in ac- 
tual custody, ill which cases, as has been stated, amendments 
may be made under the 1 W. 4, c. 36, s. 15, rule 10 (p); 
or where tlio amendment is made, after exceptions allowed, 
tinder an order for that purpose requiring the defendant to 
answer the amendment and exceptions at the same time) (y). 

An order to discharge a defendant in custody for a con- 
tempt, upon the plaintiff’s amending his bill, where the amend- 
ment is not made under the 1 W. 4, c. 36, may be obtained 
ex parte, and without payment of costs (r). 

It is to be observed that the step taken must, in order to have 
the effect of a waiver of the contempt, be in the cause itself 
in which the contempt has been incurred ; therefore, whero a 
plaintiff was in contempt for non-payment of some costs, the 
filing of a cross bill by the defendant was held not to bo a waiver 

(0 Const V. Ebers, 1 Mad. 631. where there is a decree for the plain- 
tn the marginal note of this case it tiff with costs, will not be allowed 
is said that it seems the plaintifif loses him as costs in the cause. Vidg 
his costs. This must be incorrect, as 1 Smith. 131. 
the result of the case is merely that (m) Sidgier v. Tyte, 11 Ves. 202; 
he cannot enforce the costs in ques- Landars v. Allen. 6 Siiu. 019 • 
tion Itefore the hearing, when they (n) Canon v. De la Zouch, 1 
must be considered as costs in the SwansL 186. 
cause. It is stated, however, in a (p) Ante, 623. 
recent publication upon the practice (g) Ante, 628. 

•>f the Court, that according to the (r) Gray v. Campbell, 1 R.&M. 
settled practice in the taxation of 323; Ball v. Etches, ibid. 124. 
rests the costs of the contempt, even 
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ilow Contempts in Proeeu map be cleared, jrc. 

of the contempt hy the defendant, eo as to 
to make a motion in his own canse (s). 

t 

Where any of the processes of contempt before referred to bsdit- 
have been irregularly issued, the defendant should, by motion irregulai%, 
or petition, apply to the Court to set them aside or discharge hy motion or 
them with costs ; and we have seen that the ciicumstance of 
his being in contempt will not preclude his making such an 
application (0* 

An application of this nature should bo supported by affi- S^portcd by 
davits of the circumstances (to which the plaintiff may, if he * 
pleases, file affidavits in answer) and the Court will frequently 
decide the matter upon hearing the application and affidavits (tt)» 

The regular course, however, where the Court entertains a 
doubt upon the subject, is to direct a reference to the Master Refcionce to Uis 
to inquire into the regularity of the proceeding (t»), in order 
that the question may bo formally debated upon exceptions to 
the Master's report, which, it appears, may be taken for the 
purpose of obtaining the opinion of the Court upon the pro- 
priety of the Master's decision (to). 

It seems that where a party is in actual custody, and a Where derend- 
reference of this nature is directed, the Court has, upon his cuit^y! ^ ** 
presenting a petition to that effect, permitted him in the mean- 
time to bo discharged, upon his giving security to appear and 
abide the order of the Court (or). 

It is to be observed that the Court will not pennit the regu- Injunction to 
liirity of its process to be decided upon by any other tribunal (y), 
and therefore in Frowd v. I.au;re?tce(s), where a defendant who conteniuu ir- 
had been taken into custody upon an attachment which was >^vgiilarly isKued. 
irregularly issued, obtained an order to discharge the attach- 
ment with costs, and aftem^ards commenced an action, against 
the plaintiff and the sheriff, for false imprisonment, and 
another action against the plaintiff for maliciously suing out 
the attachment, I^rd Eldon, upon the authority of Bailey 

(i) Gompertz v. Best, I Young dc (i>) Jtmei v. Fhiltpi, 2 P. Wins. 

C. 610. 657 ; Cutzoii v. De la Zouch, 1 

(t) AHte,GiO, Swanst. 185. 

(m) In such cases the Court fre- (w) Broomhead v. Smith, 8 Ves. 
queotly applies to the Registrar, or 357. 
to the Six Clerks, or clerks in Court (a) Ibid, 
for their opinion upon the point, and (y) Holt v. Ilult, 2 P. Wins. 657 . 
acts upon their opinion. (*) 1 J. 5i W. 665. 


permit the plaintiff 

^ ' for Inegalsrity. 
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Proeets of Contempt : 

V. Devereux (a), and May v. Hook (6), made an order for an 
injunction to restrain the defendant from proceeding with his 
actions at law ; his Lordship, however, held that by such an 
Injunction the Court does not intend that the persons con- 
cerned in issuing the attachment, are not to make the party 
satisfaction ; but only that it should not be done by an action 
ai law, because ** it is impossible, from the nature of the thing, 
that they can try the regularity of an attachment in a court of 
law ;** his Lordship therefore ordered that the injunction should 
bo without prejudice to any application that the defendant 
might be advised to make for compensation or the costs of 
law. The same principle was afterwards acted upon by Lord 
Lyndhiirst, ex parte Clarke (c). 

It is to be remarked that in Holtv. Holt(d), (where the irre- 
gnlarity in the process had been occasioned by one of the Re- 
gistrars of the Court not entering the attachment, although he 
or his agent had received the usual fee for so doing,) the Court 
ordered the Master to tax the defendant’s cxwts out of pocket, 
and directed that tliey should l»e paid by the plaintiff, who was 
reported to have been guilty of the irregularity, but that they 
should be paid over to the plaintiff by the Registrar ; after this 
the Registrar died, and the costs having been taxed at 68 /. the 
matter came on again upon petition, when the adniinistratrix of 
the Registrar offered to pay the amount out of his assets, the 
Court being of opinion that as tlm Registrar had received his fee, 
his omitting to enter the attachment was a breach of contract 
and not a mere personal neglect; but as the Court would not 
allow such a matter to be examined by any other Court in an 
action, it made an order, in a summary way, for payment, by 
the administratrix, out of the Registrars assets, and there be> 
ing no one in Court to admit assets for her, it was ordered 
that she should be examined as to assets. 

If a party wishes to discharge a process for irregularity, he 
must make his application before he com]>lics with it, other- 
wise ho will bo considered as waiving the irregularity (c), 
Uiua where a defendant has been taken upon process of 


( *i) I \'ern. 2IW. 

(h) 1 Dirk.filU. 

(r) I M. & K.&G3. 
fVn iup rn. 


(t) Anon. 3 Aik. 5<i7; FloyiJ r. 
Naivs;U\ 3 Aik. 5011; Dimud t. Wells. 
3 Mad. 131; Uobvuson v, Nash, 1 
Ansf. 70. 
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contempt for non-appearance, he muat not enter hie appear* ^n^hai^nf» 
aiice in the ordinary way, otlierwiee hia appearance will cure atiiy^ 

the defect. 

Blit although a defendant, against whom an attachment Dut where it is 
has been issued for a contempt by not appearing, must not, if 
he means to object to the service of the suhpetna^ put in his defentiant muai 
apponranco in the usual war, he must nevertheless submit 


himself to the jurisdiction of the Court in such a manner that, Hcgistiur. 
if liis objection is held invalid, the plaintiff shall not he de- 
prived of the benefit of his process ; the Court therefore re- 
quires that before moving to dischafge the attachment, he 
should etticr his ajypearance with the Rcffistcr^ the effect of 
which is to enahTc the plaintiff, in case the Court should de- 
cide that the process has been regularly issued, to send the 
serjeant-at-arms at once against him without any intervening 
proceeding {/), 

It is to bo observed that a subsequent appearance by a party, Apitoarnmi} 
cannot be construed to have relation back, so os to bring him 
into contempt for disobeying a writ or other process issued before ur former 
his waiver of the informality had made the process valid against P^'^^*’*’** 
him, and therefore where an attacliiiient tvas issued against a 
defendant for non-appearance to a suhjmna which had been 
issued against him, and in which he was described in a wrong 
naiiio, it was held by the Court of Exchequer that liis ap- 
pearance for the purpose of discharging the attachment would 
not relate hack so as to cure the defect in tlio subpeena^ and 
bring him into contempt for not appearing in time (y). 

It should be noticed also that the principle of waiver applies ('omplimirc 
only to an irregular and not to an erroneous order, anil therefore 
where an order had been made that service of a subpeena upon to .m mcgular 
the attorney should be good service, and the subpeena was 
accordingly served, upon which the attorney entered an 
appearance ; but it was found, afterwards, that the affidavit upon Seem to mi 
w'hich the order for substituted service had been made was 
insufficient, whereupon the defendant moved to sot aside that 
order and all the subsequent proceedings, the Vice-Chancellor, 

Sir J. Leach, made the order, on the ground that the original 


(O I’ld# jv'if, chap. X, 


(4f) lUibiiaon i. Nash, I An-'t. 7(i. 
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Process of Contempt : 

ot^er was erroneous and not irregular, and that being er* 
roneous the defect was not cured by the subsequent appear<^ 
ance of the party to the subpoena (A). 


Sect. Xll. 

Rules to be observed under the 1 IFi7/. 4, c. 36, with regard 
to Prisoners in Custody, 

As many important alterations have been introduced into 
the practice with regard to prisoners in actual custody for 
contempts in not obeying the process of the Court by the stat* 
1 W. 4, c. 36, commonly called Sir Edward Sugdon’s Act, 
it is conceived that a succinct statement of the provisions of 
that Act, as far as they relate to prisoners, will not be inappro- 
priate in this place. 

The first section of the Act wdiich is applicable to this sub- 
ject, is the second, by which it is enacted that the Warden of 
the Fleet prison shall keep a register of the names of all per- 
sons coiiimitted by Courts of F^quity for contempts, stating 
the days and grounds of their several commitments, and the 
dates of the respective discharges, and shall on the twentieth 
days of the months of January, April, July and October in 
each year, make a report to the I^rd Chancellor of the names 
and descriptions of such prisoners in his custody on each of 
such days respectively, with the causes and dates of their 
respective commitments. 

The next nine sections of the Act re-enact (with some slight 
inoditications) the clauses 5 Geo. 2, c. 25, ns to taking bills 
pro confesso against defendants who abscond, &c. which the 
first section had repealed, and the twelfth, thirteenth and four- 
teenth sections re-enact the substance of the 45 Geo. 3, c. 124, 
which authorized the putting in appearances for defendants 
having privilege of Parliament, and made provision for taking 


L«vi V. Ward, 1 S. & S. SM. 
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tho bill pro confesso against them. Then follows the fifteentli 
section, which provides certain rules and regulations for the 
purpose of remedying the practice of Courts of Equity, in 
regard to process of contempt and the taking bills pro 
cotifesso, and which it is directed are to become orders and 
regulations of the Court of Chancery^ and to be observed and 
enforced in and by the said Court. 

Tho first four of these rules relate to the shortening of the 
process, which is to be gone through before a plaintiff can be 
in a situation to take the bill pro confesso^ and will be cx- 
plniuod in the next chapter. Tho fifth rule, which more 
iniiiiodiately relates to the subject of the present section, 
directs, that where a defendant under process of contempt for 
not appearing or not answering, is actually in gaol or prison, 
and shall not have been sooner brought to the bar to answer 
his contempt, the plaintiff, if tho contempt be not sooner 
cleared, must bring the defendant to the bar of the Court by 
habeas corpus within thirty (lays from the time of liis being 
actually in custody,or from the time of bis being rliarged wdth 
tho contempt, (unless the last of such thirty days shall happen 
to ho out of Term, in which case the defendant must bo 
brought to the bar within the first four days of the ensuing 
Term), otberwiso the sheriff, gaoler, &c*. in whose custody 
the defendant is, must dis<’liargc him out of custody, without 
payment by him of the costs of the contempt, which are to be 
payable by tho party on whoso behalf the process issued. 

By the same rule similar provision is made for bringing 
the defendant to the bar within a certain period, in cases 
where he hiis not been committed to gaol, but has been taken 
into cu.stody by a messenger or by the serjeant-at-arms (*). 

The object of introducing this rule into tho Act was, as has 
been before observed, to remedy the evil, which was too often 
felt, in consequence of a plaintiff having it in his power to take 
a party, upon process of contempt, and lodge him in gaol 
without there being any obligation upon tho person sending him 
there ever afterwards to take the slighU>st notice of him (A). 

Under the above rule, therefore, the plaintiff must, if ho 


Withio what 
'l ime thev must 
he broUfUit up. 


Py Stii rule, 
diTi'iuianl ill 
{•aul must 
he hrou^ht 
up by haftcuM 
torpu* within 
lliirly days &c. 
or within iho 
6rKl four days 
of (he enMiio(( 
'iVrni, oliirr- 
wise hi* will lie 
discharged. 


Pule where he 
h in cuKtixly of 
a niesM'ii^er or 
siijeaut-ut- 
ariii*). 

Object of the 
5th rule. 


(t) rUe Mif, 601 . 626 . 


{k) Jemioett. S. 
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iiiniiio defend- 
ant upon oati»« 


wishes to detsin a prisoner in custody for any of the purposes 
for which such detainer is allow*ed, bring him up to the bar 
of the Court within the time thereby limited, or else he will 
lose the benefit of the process, and moreover be liable to pay 
all the costs which ba\^ been incurred by it. 

The Act having {irovided for the defendant being brought to 
the bar of tho Court within a certain period after hiS UrrCSt, neXt 
proceeds to make provision for enabling him to put in an 
answer to the bill without expense, in cases where he is 
unable from poverty to bear the expense of so doing. For 
this purpose, the sixth rule directs, that if a defendant upon 
being brought before the Court upon an Habeas corpus j shall 
make oath (which shall be administered to him by the Regis- 
trar, and ha is to be examined in open Court), that he is 
unable, by reason of poverty, to employ a solicitor to put in 
Ins answer, the Court must, thereupon, refer it to a Master 
in rotation to inquire into the truth of that allegation, and to 
report thereon to the Court forthwith, and thereupon the Court 
may make such order as upon other reports of the like nature 
under the provisions thereinafter contained ; that is, tlie 
Court may assign a solicitor and counsel for putting in 
his answer, and defending him in fornttt pauperis (w) ; it 
may also direct tliat such prisoner, having previously done 
such acts as the Court shall direct, may be discharged out of 
custody (n). 

It is to be noticed here, although somewhat out of its place, 
that by tho eighth rule, w'hich will be presently referred to, 
the Master to whom the case of any prisoner is referred by 
tlio Court, is empowered to examine tho prisoner, and all other 
persons whom he may think proper to examine, upon oath, 
which he is thereby auUiorized to administer, and he may also 
cause any officer, clerks or ministers of any Courts of l.aw 
or Eqaity, to bring and produce before him, upon oath, any 
records, orders, books, papers or other writings, belonging to 
the said Courts, or to any of the oilicers within tho same, 
as such oiHcers. 


<*n) Jvinmett, 67 h, the aljovc section applies onl^ to t)lo^e 

(n) Ibid. It U to bcoUerved that cases iu which a dctendaiit is brought 
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It 19 also to be obaerved that by the I4th role, it is provided 
that where a defendant h in custody for a contempt in not 
appearing, and shall be able to put in his answer by borrowing- 
or obtaining a copy of the bill, w'ithont taking an office copy 
of the bill, he shall not be compellable to take any such copy, 
but the clerk in Court may (if he think the defendant is of 
sufficient ability to pay for an office copy), require him to 
make an nffidant denying his ability in consequence of 
poverty, to pay for an office copy of the bill. 

It seems, tlmt under an order jnade in pursuance of the sixth 
rule, tlie defendant ought to bring in before the Master a sfafc- 
ment of his inability to employ a solicitor, supported by affida- 
vit, and in a late case where the Master to whom such a refe- 
rence had been made certified** that ho had been nf tended by 
the plaintiff's solicitor, and had caused notice to ho given to 
the defendant, requiring her to bring in such statement, hut that 
the defendant had not brought in any, nor had any person 
appeared on her behalf, and that he was therefore unable to 
ascertain whether she w*as or was not unable by reason of her 
poverty, to employ a solicitor to put in her ansu’or,” the Vlce- 
Cliaiicellor ordered that a writ of hahrns corpus cum causts 
should issue, on the authority of rule 2, directed to the Warden 
of the Fleet, commanding him, at the return of the writ, to bring 
the defendant to the bar of the Court to answer her contempt, 
and that the clerk in Court for the plaintiff should then attend 
with the record of the bill, in order that the same might be 
decreed to ho taken pro amfesso against her (o). 

It is to be remarked that the Master, in the above case, pro- 
ceeded ex parte ^ on its appearing upon the affidavit of the plain- 
tiff's solicHor, that he had ser\'cd the defendant with a copy of 
the warrant to proceed before the Master, and that ho as well 
as another solicitor had explained to her what was required by 
the Master, and the course she ought to pursue, but that the 
defendant had positively declared tlmt she would not file any 

upon Iti^ amibjecl of to tend the defendant to the Fleet, 
doubt, therefore, whetlier it can take and then to bring him before Uie 
effect where the prisoner is brought ('uurt by means of a habeut corpm. 
up eillier ))y a mcsionger or by the 

serjeant-at-arms; and whether, in (fi) Williaim v. rarkin:^on,S Sim. 
such cases, it may liot be necessary 74. 
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a year. 


ami to report 
his opiiiiun upon 
the cases to the 
Court. 


answer to the bill or carry any state of facts into the Master’s 
oflSce. In Atkinson v. Flint (;}), however, where, under 
similar circumstances, the Master reported that he had made 
the inquiry in the presence of the plaintiff’s solicitor, no per- 
son attending on the defendant’s behalf, although she had 
been personally summoned, and that on reading an affidavit 
on plaintiff’s behalf, he did not find that the defendant was 
unable, by reason of her poverty, to employ a solicitor, the 
Vice-Chancellor referred it back to the Master to review his 
report, and ordered that the Warden of the Fleet should pro- 
duce the defendant before the Master at such time and place 
as the Master should appoint, and that the inquiry should be 
proceeded with in her presence. 

The Act having, by the preceding rules, obliged a plaintiff 
to bring a defendant to the bar within a certain period after 
his arrest, and provided against the defendant being detained 
in custody, where tlie only reason for his non-compliance with 
the rules of the Court is his poverty, by furnishing him with 
the means of putting in his answer, and of defraying the costs 
of his contempt, goes on to prevent the possibility of any pri- 
soner being suffered in future to remain in neglected impri.son- 
iiient by directing in the seventh rule, that on the 30th days of 
the months of January, April, July and October, in every year, 
(or if any of those days should happen on a Sunday, then on 
the following day,) one of the Masters of the Court of Chan- 
cery, to be named by the Court, shall visit tlie Fleet prison, 
and examine the prisoners confined there for coiitompt, and 
shall report his opinion on their respective cases to the Court ; 
and tliat thereupon it shall be lawful for the Court to order, if 
it shall see fit, that the costs of the contempt of any such pri- 
soner shall be paid out of the interest and dividends arising from 
the several Government or Parliamentary securities, standing 
in the name of the Accountant-general of the said Court of 
Chancery, to the account, intituled, ** Account of the Monies 
placed out for the benefit and better security of the Suitors 
of the High Court of Chancery,'* and “ Account of Sccm- 
ritics purchased with Surplus Interest arising from Securities, 


(p) 5 Sim. 7T. 
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carried to an account of Monies placed out for the benefit 
and better security of the Suitors of the High Court of 
Chancery,"* or out of any cash standing to either of such 
accounts, or to any other account which is now or hereafter 
may be standing to the credit of the suitors of the said Court 
of Chancery (after and subject to the payment of all charges 
which by any Act heretofore passed are directed to be paid 
thereout) and to assign a solicitor and counsel to such pri- 
soner, for putting in his answer and defending him in formd 
pauperis, and to direct any such prisoner, having previously 
done such acts as the Court shall direct, to be discharged out 
of custody ; provided that if any such defendant become en- 
titled to any funds out of such cause, the same shall bo 
applied, under the direction of the said Court, in tlie first 
instance to the reimbursement of the suitors’ fund. 

It is to be observed, that applications to the Court under 
this rule must be made to the Lord Chancellor. 

It is also to be observed, that the seventh rule is entirely 
framed for the relief of defendants, and that the Lord Chan- 
cellor has no authority to make an order under that rule on 
the application of the plaintiff. The course is, that the Master 
shall visit and make his report, and the Court is then autho- 
rized to direct payment of the costs of the contempt out of 
the suitors’ fund, and on the contempt being cleared, the 
defendant is entitled to apply for his discharge (q). 

The provisions of the eighth rule, os to the examination of 
the prisoner and other persons upon oath, and the production 
of records, order books, papers and writings belonging to any 
other Court, applies as w ell to cases where the Master shall 
visit the Fleet, under the last-mentioned rule, as to those which 
are specially referred to him. And, by the ninth rule, it is 
provided, tliat when it shall appear to the satisfaction of tlio 
Court that any prisoner is an idiot, lunatic, or of unsound 
mind, the Court shall appoint a guardian to put in his answer, 
and discharge the defendant, providing for the costs in any of 
the ways pointed out by the Act as shall seem just ; and that 
if the Court shall see fit, the defence may be made in formd 
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(q) Watkin v, Parker, 1 M. fk Craig, STO. 
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Proem of Contempl : 

The ahpve rules provide against the possibility of a defend- 
ant being detained in custody in consequence of bis not 
being able^ by reason of poverty, or of insanity or imbecility 
of mind, to put in his answer in the ordinary way. But 
it frequently happens, that a defendant is obstinate, and 
refuses either to appear or to put in bis answer, although 
be has not the excuse of poverty or want of intellect to justify 
his refusal* In such cases the Act furnishes the plaintifif with 
the means of obtaining justice, by authorizing him to enter an 
appearance for the defendant, or to put in an answer for him, 
or by proceeding to take the bill pro confeiso against him. 
The mode in which these objects are to be accomplished under 
the Act, will be pointed out in the qext Chapter. 

The statute, however, does not permit the plaintiff to sleep 
upon his rights, or to detain a defendant in custody for an 
unlimited time, without availing himself of the powers which 
it confers; and accordingly, the 13th rule provides, that 
where the defendant is in contempt for not appearing^ or not 
answering, and in actual custody under process for such^con- 
tempt, or being already in custody, shall be detained by an 
attachment for such contempt, and shall not, where the con- 
tempt is for not appearing, enter an appearance within twenty- 
one days after he is lodged in gaol or prison, or the attachment 
is lodged against him (he being already in prison, as the case 
may be), or, where the contempt is for not answering, put in 
an answer within two calendar niontlis after he is lodged in 
gaol or prison, or the attachment is lodged against him, (ho 
being already in prison,) the plaintiff shall within fourteen days 
after tlie period, computed from the expiration of such twenty- 
one days, within which ho may by the provisions of the Act 
be able to enter such appearance, cause an appearance to bo 
entered for the defendant under the powers thereby given, and 
shall, at the expiration of such two calendar montlis proceed 
to take tlie bill pro confesso, and shall accordingly obtain an 
order for taking the same pro coifesso within six weeks after 
the period, computed from the expiration of such two calendar 
months, within which he may be able to take the same pro 
confesso"' The rule then directs that in default of the plaintiff 
doing in either of the above cases as the Act directs, the defend- 
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ant slmll, upon application to the Court, be entitled to be dis- 
charged out of cuetodf without payiiig any of the costs of the 
contempt, unless tiie Court ehall, under the power thereinbefore 
contained, see good cense to rematid and detain the defendant 
in custody (r). 

Under this section, therefore, where a defendant is in 
custody for a contempt in not appearing^ if the plaintiff, (after 
allowing the defendant twenty-one days from the tune of his 
being in actual custody for such contempt, or from the process 
being lodged against him in prison, to enter an appearance for 
himself,) does not within fourteen days after the expiration of 
such twenty-one days, enter an appearance for him under tlie 
11th section, the defendant will be entitled to his discharge, 
without paying his costs, upon application to the Court, 
unless the Court shall see good cause to remand and detain 
him in custo<1y (s). 

Where the defendant is in custody for not antwering^ 
the plaintiff must, in order to prerent a defendant from 
bein^ entitled to his discharge without payment of costs, 
proceed to take the bill pro confesso against him, and 
actually obtain an order for that purpose within six weeks 
after the expiration of two calendar months from the time 
of his being first taken to the gaol or pison, or from the 
time of the attachment being lodged against him there; 
which two calendar months are allowed to the defendant 
by the Act for the purpose of enabling *him cither to put in 
his answer, or in case of his poverty and inability to do so, to 
make application to the Court for relief, under the rules before 
pointed out. 

(r) The power referred to in the plaintiff’s availing him&elf of any of 
latter part of the above Section is the provisions of tno Act. 
that given by the 19th rule, by which (#) If, after an appearance has 
it is provided, that in any case, where been entered in the manner above 
upon the application of the plaintiff, pointed out, the defendant omits to 
the Court shall be satisned that clear his contempt or to put in his 
justice cannot be done to the plaintiff answer, the plaintiff must, after the 
without an answer to the bill, or to defendant’s time for answering has 
the interrogatories from the defend- expired, take meesuies to have the 
ant bijnself, it shall be lawful for the bill taken pro conftuo aj^^aiost Kim in 
Court to order the defendant to re- the manner pointed out in the ensuing 
main in custody until answer or fur- diopter, for taking bills pro mfmo 
ther order, without prejudice to the agamst defendants in contempt for 

want of an answer. Vide fufst. 689. 
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Proceu of Cmtempt : 
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It it to be observed, that the 13th rule directs that the 
prisoner shall, in the cases therein mentioned, be discharged 
upon his making an application ; this direction is important, 
because it may happen that the period, within which a plaintiff 
is bound, under that section, either to enter an appearance for 
the defendant, or to procure an order to take the bill pro con- 
fesso against him, may arrive at a time when the Court is not 
sitting, in which case, were it not for the necessity imposed 
upon him of applying to the Court, the defendant might be 
discharged before the plaintiff could have had an opportunity 
of complying with the conditions of the rule; thus, for 
instance, the twenty-one days, which a defendant has for 
entering his appearance from the time of his first commitment, 
or the two calendar months, from the same period, which he is 
entitled to have for putting in his answer, may expire at the 
commencement of the long vacation, in which case, according 
to the rule, the time within which the plaintiff must cause an 
appearance to be entered for him, or obtain the order for taking 
the bill pro confcsso^ would expire before sitting of the Goiirt 
would re-commcnce : the consequence of this would be, if 
the defendant were to be entitled to his immediate discharge, 
as ho is under the 5th rule, without further application, the 
plaintiff would lose all the benefit of his process ; but as the 
13th rule requires the defendant who is entitled to his dis- 
charge under its provisions, to apply to the Court for the 
purpose of obtaining it, he must wait till the sittings are 
resumed, so that the plaintiff will have an opportunity, by 
using due diligence, to do that which the rule requires him 
to do, viz., either get the appearance entered, or obtain the 
order for taking the bill pro confesso, before the defendant's 
application can be made. 

It is right also to observe, that by the 12th rule it is pro- 
vided, that when, upon tlie application of the plaintiff, the 
Court shall be satisfied that justice cannot be done to the 
plaintiff without an answer to the bill or to the interrog^atories 
from the defendant himself, it shall be lawful to the Court to 
order the defendant to remain in custody till answer or further 
order, but without prejudice to the plaintiff's availing himself 
of any of the provisions of the Act. 
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The above sections and rules were intended to provide 
effectually against a defendant’s being detained in custody for 
a contcuipt in not answering, or not appearing in consequence 
of tlie tavhes or negligence of the plaintiff. The Act also 
makes provision for the performance of its orders and de- 
crees by prisoners in custody for contempt incurred by 
their disobedience to them (which will be noticed when wo 
come to consider the method of enforcing the orders and 
decrees of the Court), and then proceeds to direct (i) that in 
any other case of a coininitmcnt for contempt, not therein 
specially provided for, the Court may, upon any application of 
the prisoner, or of any other person in the cause or matter, 
or upon any report to be made in pursuance of the Act, make 
such order for the discharge of the prisoner upon any such 
terms, and making, if the Court shall see fit, any costs in the 
cause as to the Court shall seem proper; and by the 18th 
rule, it is further directed, that where any person committed 
for a contempt shall be entitled to his discharge upon applying 
to the Court, but shall omit to make such application, the 
Court may, upon any such report as aforesaid (t* c, upon the 
report of the Visiting Master under tha 7tli rule), compulsorily 
discharge such person from the contempt, and from such 
custody, and pay the costs out of any funds belonging to him 
over w'hich the Court may luive powder, or make them costs in 
the cause as against liiiii, or may discharge him from the con- 
tempt, but leave him in custody for the costs, which may be 
cleared, if he be insolvent, under the provisions tliereinafter 
contained in that belialf. 

The provisions made by the above Art for clearing the 
costs of a contempt under the Insolvent Debtor's Act(M), are 
roiiipriscd in the 17th section, by which it is enacted, that 
where the process of contempt is for the iion-perforniaiice of 
nn act, {viz. for not answering the plaintiff’s bill), and the 
bill in equity, to which tlio insolvent is a party, is taken pro 
confessoy and he has not paid the costs of the contempt, or the 
insolvent has fully answered the plaintiff's bill, or interroga- 
tories, or otherwise cleared his contempt, except as far as re- 
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(ti) 7 Geo. 4, c. 57. 
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Process of Contempt: 


Cotti gards the^payment of his costs, or it has become in the event 
of CootempL unnecessary for him to do the act for which he was committed 
or attached, the Court of Equity in which the suit is depend- 
ing, shall, upon the application of the party in contempt, dis- 
charge him from the same, except as to the costs thereof, for 
which he shall remain in custody ; and such costs shall be 
deemed witliin the provisiona lastly thereinbefore contained (x), 
and he shall be dischargeable therefrom, and from the piocess 
of contempt, in like manner as if the process of contempt were 
for non-payment of money or costs. It is provided, however, 
that this order or regulation shall not weaken any of the other 
powers by tiie Act given, and that nothing therein contained 
shall lessen the operation of the Act for the relief of insolvent 
debtors. 


(*) liy the preceding Section, XVI. they would have over his own pro- 
it is enacted, “ That where a person petty, and thereupon such articles 
shall be committed for a contempt in or things so seimd and taken shall 
not delivering to any Mrson or per- be dealt with by the Court as shall be 
sons, or depositing in Court or else- just ; anil n/ler mzure it tkall be 
where, as by any order may be di- Utvfuf for the Court, upon the applica- 
rected, books, papers or any other lien of the prisoner, nr rf any other 
articles or things, any sequestrator or prrsm in the cause or matter, or upon 
sequestrators, appointed under any any report made i» pursuance of this 
commission of sequestration, shall Act, to make such order for the dts- 
have the same power to seize and charge if the prisoner upon such terms, 
lake such books, &c., being in iho and tfit shall see Jit, making any cosU 
custody or power of the person against in the cause, as to the Court shall seem 
whom the sequestration issues, as proper J* 
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CHAP. IX. 

Of TAKiMo Bills pro Conflsso, 

Sect. L 

Origin and Nature of the Practice. 

I K the preceding Chapter the reader’s attention has been Nature of the 
drawn to tlie method wliich the Court adopts to compel a p*occod‘*!g». 
refractory defendant to obey the writ of subpoena which 
has issued against him. By means of the process thcro 
pointed out, the plaintiff may, if the defendant be not a pri- 
vileged person, take his body as a security for his obedience, 
or if ho be a privileged person, or manages to keep out of 
the way so successfully as to avoid an arrest, he may pro- 
ceed to compel his submission by taking from him the enjoy- 
ment of his property and effects till ho complies with tho 
requisitions of the writ. 

It is obvious, however, that in a Court of Equity, whore tho 
nature of the relief to be gninted frequently depends upon tho 
discovery to he tdicited from a defendant by his answer, tho 
mere taking a party into custody or sequestrating his property, 
cannot answer the object of doing that justice to the plaintiff, 
wdiicli it is tho business of Ecpiity to secure. The Court has, 
therefore, adopted a method of rendering its process effectual, 
by treating the defendant’s contumacy as an admission of the 
plaintiff *s case ; it w'ill, therefore, in cases where the whole 
line of process has been ineffectually employed against the 
diifondant, make an order that the facts of the bill shall be 
considered as true, and decree against tho defendant acconling 
to the equity arising upon the case stated by tho plaintiff. 

This proceeding is termed, taking a bill pro coufesso. 

It seems that this practice is not of very ancient standing, Not of ancient 
and that the custom formerly tvas, to put the plaintiff to make «t»»diDg. 

X X 4 
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Of taking Bills pro Confesso : 

Proceeding^* proof of the substance of his bill, but there b no doubt that 
^ ^ course of taking the bill pro confesso is now the 

established practice of the Court whenever it is necessary to 
have the decree of the Court against a defendant who hat 
allowed all the process of the Court to be issued against 
him without putting in his answer” (a). 


Sect. II. 


Where the Defendant is not in Custody, 


Where defend- 
ant has not ap- 
peared. 

— V ■ 


Where defend- 
ant has ail- 
acunded, &c. 


Operation of 
1 W. 4, c. 30; 


As considerable difference exists in the practice of taking 
a bill pro confesso in cases where the defendant is not in 
custody, and in those where he is, the reader’s attention will 
be called to the method of proceeding in each case separately ; 
and we shall now proceed to consider the case of a defendant 
not in custody. 

It is to be observed, that, till a very recent period, the 
practice of taking bills pro confesso was confined to cases 
where the defendant had appeared to the subpeenaj but had 
peniiitted process of contempt for want of his answer to run 
on to sequestration, and that it was not till the 5 Geo. 2, 
c. 26 (/^) was passed, that the process of the Court could bo 
made effectual against persons who had not entered their 
appearance. By that Act, provision was first made for order- 
ing a bill to be taken pro confesso and a decree to be made, 
against persons who absconded, or went out of the realm to 
avoid being served with the process of the Court. The provi- 
sions of that Act, as far as they relate to this proceeding, 
have all, as we have seen, been repealed and re-enacted by the 
1 Will, 4, c. 36, 8. 3. 5, 6, 7, 8, and the course of proceeding 
to obtain an order to take a bill pro confesso under them has 
been already pointed out(c). It is important, however, that 
it should be fixed in die mind of the practitioner that the 


(a) Hawkins v. Crook, 2 P. W ms. 
637. 

(fi) Johnson r.Dcsmincre, I Vern. 
233 ; Gibson r. Scevengton, I Vera. 
247. 


(b) Repealed and re-enacted by 
I Will. 4, c. 36. 

(c) Ante, p. 270. 
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operation of the above mentioned Act is confined to cases Before 

where the defendant is either gone abroad or absconds to 

avoid being served, either with the subpeena or any of the » confined to 

Bubseqoent procees, and that it cannot be acted upon, unless 

upon positive affidavit that the party has been in England g„ne abroad, or 

within two years next before the issuing of the subpoena (d), absconded 

m. ^ . 1 ^ ^ »void being 

The defect of power in the Court to supply the means of served. 

making its process effectual against parties resident out of its OMration of 
jurisdiction, has, in suits of a particular description, been re- jiroona* * 
rnedied as to persons resident in any parts of the United resident in the 
Kingdom which are out of the jurisdiction of the Court, by 
the 2 W. 4, c. 33, and the powers of that Act have, as \i*e jurisdiction, 
have seen, been enlarged and extended by the 4 & 5 W. 4, Operation uf 
c. 82, to persons resident out of the United Kingdom; so that ^ 
in cases which come within the meaning of those Acts, means sons resident 
are afforded of proceeding to take the bill pro con/wso against ‘^^*‘*^®'** 
such persons (c). 

According to the old practice of the Court a plaintiff in- Where defend* 
tending to take a bill pro coufsso against a defendant who **** 

had appeared, but who was in contempt for want of an an- 
swer, was obliged, before he could do so, to go through the 
whole line of process before pointed out. If upon the attach- 
ment the sheriff returned 7ifm est invent us j mch return was under 1 W.4, 
followed by an uttachmvnt with proclamations , commission of 

(d) Vulf nnift 271. In addition ('okcr, 1 Dirk. 71), allowed tlHS 
to what has been alieady .said upon time menthminl in the order for the 
the subject of taking bills pro nm- defendant's aj)|)ejuanre to be enlarged, 
ft no, against a party absconding, and oidered the defendant to ap()car 

the reader's attention may lie here within that lime, in Bragg r. , 

called to the case of Knowle-n v. Sir J. l.«earh, V.(^ held, that whcitt 
Broome, 1 V. & B. SUO, in which, the defendant's last place of residence 
where it was impossible to comply was Gray's Inn, which w'as extra* 
with the directions of the Act, (which parochial, the publication of the order 
reipiircs that a copy of the order for in the chapel of that society was 
the defendant to appear by a certain within the statute. InCli. July, 1830, 
day, should, besides being posted iipat AIS. 

the Royal Kxchaugc, and inserteo in (f) In Harrison v. Ilindc, in Cb. 
the l.ondon GaztMie, be publi.shed in 6th June 1836, an onlcr w.*u made 
the punsh church of the |>Hris)i where for taking a bill pro confei$o against 
the defendant last resided, inime* a defendant resident in Dcmerara, 
diately after divine service,) in cun- against whom an appearance hail 
se<{uence of the church being under l>i.en entered under the provisions of 
rr|)air, tlie Court, u{>on application, the 4 \ 5 W.4, c. S. Reg. Lib. 

•iftcr the repairs had been completed 1836, A. fol. 764* 

(on the authority of Wilkinson r. 
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Afttt nholtiof,. $*tjoo$t-at^arm, tmd uquatroiwn, TbsM {nw* 

» .ly**'*"**’. eeedkigs were attendod by coondmUe expMM* and deUy ; 

and, howem nec«Mary all the cau tion, which thia long aoriea 
of proceediiigo implio*, nMght bare been eoneidefed jui the 
infaney of Courts of Equity* in order to eofteil down the 
ot^eciiona to the Courts themselres* it was thought by the 
coihiiiissioiiers appointed in 1824 to inquire into the prsotice 
of the Court, that it was not requisite* at a period when the 
jurisdiction was fully established* to encumber the suitor 
with tlie delay and expense occasioned by the various steps 
enumerated (/) ; they therefore recommended that in order 
to shorten the process to be gone through for taking a bill 
pro conf€iiO^ where the defendant is in contempt for want 
of an answer* and the sheriff returns non est inventus to 
the attachment* tlie plaintiff should be at liberty to pass by 
the intermediate process of contempt* and to move at once for 
a serjeant-at-arms ; provided* however* that no order for a ser- 
jeant-at-arms should be made unless the motion should be 
supported by an affidavit of the solicitor of the plaintiff* or of 
his town agent (if the writ of attachment was issued by such 
town agent)* that due diligence has been used for the purpose 
of ascertaining where the defendant w'as to be found at the 
time of issuing the writ* and that he verily believes that tlie 
defendant was then to be tbund in the county into which it 
did actually issue, and that due diligence had been used for 
the service of the process by the officer employed for that 
purpose ((f). 

This proposition has been embodied in the hrst rule of the 
1 \V.4* c. 36*8. 15* before referred to (A) ; and according to that 
rule a plaintiff* if the otlier requisites required by it can be 
complied with* may* in proceeding to teke a bill pro amfesso, 
Where provi- omit all the intermediate process between the attachment and the 
Rioniof thaiAci gen eaut-at- arms. Where, hoarever, the provision of that rule 

cannot be com- ... 

plied old cannot be complied with* the plaintiff must still proceed through 
proccsi mu*i ^ whole line of process* according to the old practice (i), 
but n cither either case* however* it is necessary* unless in the case 

case serjeant-at- ef persohs having privilege of Parliament* that the seijeant- 
arms roust go ; 

(/ ) Chanc. Rep. expl. paper, 69. (h) Ante, 605. 

(g) Chsac. Rep. 99 ; Prop. 6. (i) Anti, 605. 607. 
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at-anns should go, because, eiicept in Uioea esses, the seijeant* A8sr 
at^arms is the only officer npon whose return a sequestration 
can issue (J). 

Upon the seneant-at*arms maktiw a return of non eei in* hh 

ventus an order for a sequestration issues, upon the application intvmvi ««quei« 
of the plaintiff, In the manner beffire pointed out (A); and 
it is upon this order or upon the issuing of the writ, and not ^ 

upon its execution, that the order for taking the bill pro con^ executed, 
feiso will be made (/)• 

It is to be observed, however, that the execution of the Execution of 
sequestration affords no ground for refusing the order ; and 
that after goods or real estate have been seised, the plaintiff 
may still proceed till he has got the bill taken pro con* pronm/eua, 
fesso (i»). 

As the order for taking a bill pro confeuo is made upon uiu muy 
the ground of the defendant not having answered the bill, a taken rmcm- 
doubt appears to have been entertained by Lord King, whetlicr aniwer* * 
after an answer has been put in, but reported to bo insufficient 
upon exceptions, such a proceeding could be taken ; and in 
Hawkins v« Crooke (n), his Lordship held that it could not. In 
that cose the defendant had appeared, and had stood out all the 
process to a sequestration, whereupon the plaintiff obtained an 
order to set down the cause, to the intent that the bill might 
be taken pro confesso, but the defendant after getting the 
hearing postponed put in an answer, which was reported insuffi- 
cient, whereupon the plninciff served him with a suhpeena to 
put in a better answer. The further ansa^er was also reported 
insufficient, and then on Saturday the defendant put in a third 
answer; and on the Monday following the cause came on, 
upon the order for taking the bill pro confesso, when the de- 
fendant moved for further time, but the Master of the Rolls 
decreed for the plaintiff. The matter, however, was afterwards 
brought before Lord King upon appeal, when his Lordship 
reversed the decree made upon taking the bill pro confetso, 
observing that he could not reconcile it to reason or common 

sense, that a defendant should be said to confess the whole bill 

• 

(J) AhU, p. r»SO. the bill pro confr$§o, Vidf anttt p. 

(A) .#fi(r,p.6SI. m. 

(/) For cases in wbicli it will be (m) Davis r. Davis. 2 Atk. 22. 

projYer to cany the sequestration into (»*) 2 V, Wins. 550; 2 Kq. (.’a. 

execution vrhere it is intended to take Ab. 17K, 



984 


After 

Appniuci. 


Jtccattfc in in- 
iuflicii’nt answer 
is no answer. 

Bill against 
husband and 
wife taken pro 
conjhso against 
husbiind where 
wife did not join 
in his answer. 

Bill amended 
after full answer 
t«iken pro eo/i’- 
ftm generally* 


Of taHtig Biltt ftro Ootfma t . 

ta be true, when it appeared by the Maater’e report (which WM 
a record of the same Court) that he had answered the greatest 
part of it, and when the plaintiff himself had taken the first 
answer to be an answer in part, by serving the defendant with 
process to put in a better. In a subsequent case, also, Lord 
King appeared to be strongly inclined to the opinion that after an 
insufficient answer the bill might be taken pro confesso^ quoad 
the particulars not answered (o) ; but in Davii v. Davi$ (p), 
liord Hardwicke set the question at rest, by deciding that after 
an insufficient answer the whole bill may be taken pro con- 
feiso. His Lordship, who was counsel in Hawkins v. Crooke^ 
said that the bar were not satisfied with the reasoning of that 
case. He also said that, in Equity, the taking a bill pro eon- 
fesso was analogous to taking a declaration to be true at law 
whore a plea or answer of a defendant is insufficient, and that 
it is equally just to do so. 

There is therefore no longer any doubt, that after an insuf- 
ficient answer (which is in practice always considered as no 
answer), the whole bill may be taken pro confesso^ in the same 
manner that it is, where no answer at all is put in. And so 
also where a husband and wife were defendants, and the hus- 
band put in an answer without his wife joining in it, (there 
being no order to warrant such a proceeding) the Court treated 
the answer as a nullity, and made the order for taking the 
bill pro confesso {q). It has likewise been hold that where, 
after a full arisurer, a bill has been amended, and the amended 
bill is not answered, the plaintiff- is entitled to an order to 
take the bill pro confesso generally (r) ; and where an order 
was made for the clerk in Court to attend with the record of 
bill, in order to have it taken pro confesso^ as to the amend- 
ments only. Lord Apsley discharged the order, being of opinion 
that the original and amended bills were one record, and 
that the amendments not being answered, tlie record was not 
answered. 

In order to obtain a decree pro confesso against a defend- 
ant who has stood out all the process of contempt to a seques- 
tration, a previous order should be procured, directing the cause 

(o) Abergavenny r. Abergavenny, (7) Bilton v. Bennett, 4 Sim. 17. 
4 Vin.Ab. 440, pi. 1 ; 2 £q. Ca. Ab. Ante, p. 209. 

170 ; Sel. Ca. in Cb. {r) Joplingr. Stuart, 4 Vei. 010. 

(/•) 2 Atk. 22. 21. 
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to be Mt down, and the plaintiff^ clerk in Court to attend 
at the hearing with the record of the plaintiff’s bill, in 
order to have the eame taken pro co^feteo against such de* 
fendant. This order (which is termed ** the order for taking 
the bill pro coi|/esfo,*') is obtained on motion or petition, and 
it is said that, in order to obtain it, the certificate of a se- 
questration having issued, and that the defendant still stands 
out in contempt, signed by the Six Clerk, must be produced (r). 
The plaintiff should then, if the defendant in contempt is the 
only defendant, have tlie cause set down for hearing by the 
Gmrt as a short cause for the last day of causes in term, or 
at tlie Rolls on the second day after (s). If, however, he omit 
to do this, and the cause is set down in the general paper, 
be may, it seems, on application to the Court, have it 
advanced to the head of the paper on a specific day (/). If 
there are other defendants, who will not consent to the cause 
being advanced, it must keep its place in the general paper, 
and come on in its turn. 

According to the old practice of the Court, where a Peer, a 
member of the House of Commons, or other privileged person, 
has appeared and is in contempt to a sequestration for want of 
an answer, and the order for tlie sequestration has lieen made 
absolute, the bill may bo taken pro confeeeo against him, by the 
same process that is used in the case of an ordinary person ; 
and by the 1 \V« 4, o. 36, sect. 13, after reciting that in many 
cases it is necessary, on the part of the persons having legal 
rights against persons having privilege of Parliament, to pro- 
ceed by bill in equity against such persons so liaving privilege 
of Parliament, to obtain from them discovery, on oath, of facts 
intended to be used or given in evidence in courts of law, 
against the persons making such discovery ; and that in cases 
where such persons having such privilege as aforesaid sliall 
stand out process of contempt, parties entitled to such disco- 
very against them have not sufficient means of compelling or 

(r) 1 T. & V. 130. The practice ttiam Turner v. Turner, 4 Sim. 407 ; 
of the Regi»ter*i Ofliice appears, how- Baker v. Keen, ib. 408. In this ret- 
ever, to be, to draw up the order on pect the practice in takiilg bills pro 
the production of the order for the confmo against a defendant who is 
sequestration only. not in cnitody diileis from the course 

(i) Hand. 41, n* of procetdiag when he is. Vido pwt, 

(0 Hart V. Ashton,! Mad. 173 ; vide sect. 8. 
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bbtaiaii^ the dame in all caaei, it ia therefore enacted, that 
from and after the paaaingf of. the Act, when any defendaiH 
hairing pririlege of Parliament shall hare appeared to any bill 
filed against hhn, seeking a discovery, upon oath, or when an 
appearance diall have been entered fbrsneh defendant accord* 
ing to the provisions aforesaid, and such person shall refuse 
or neglect to put in his answer to such bill within the time 
for that purpose allowed by the rules and orders of such Court, 
that then it shall and may be lawful for the plaintiff in such 
suit to apply to the Court for an order that such bill should 
be taken pro cOnfesso against such defendant, and upon such 
application such Court of Equity shall make an order that 
such bill shall be taken pro confissOf unless .the defendant 
shall, withih eight days after being served with such order, 
shew good cause to tiie contrary. 

** And it is further enacted, that when and so soon as any 
such order shall have been pronounced by any such Court of 
Equity for taking such bill pro confesso^ such bill in Equity, 
or an examined copy thereof so taken pro confesso^ shall be 
taken and read in any Court of Law or Equity, as evidence 
of the facts and matters and things therein contained, in the 
same manner as if such facts, matters and things had been 
admitted to be true by the answer of the defendant put in to 
such bill ; and such bill so taken pro confesso shall be received 
and taken in evidence of such and the same facts, and on 
behalf of such and so many persons, as the answer of the 
defendant to the said bill could and might havo been read 
and received in evidence of, in case such answer had been put 
in by the defendant thereto and had admitted the same facts, 
matters and circumstances, as in such bill stated and set forth ; 
and in like manner every other bill of discovery taken pro 
confes^ under any of the provisions of the Act, shall or may 
he taken and read in evidence of the facts and matters and 
things therein contained, to the extent aforesaid.” 

The above sections have been substituted for the 4th and 5th 
sections of the 45 Geo. 3, c. 124, which they repeal ; the only 
difference being in the latter part of the last quoted section, 
wliich extends the power of reading bills taken pro confesso 
under its provision as evidence to all bills taken pro confesso 
under that Act. 
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IttttolMolMemd tetm JoiMt v. JDaiiit(ii),tipoii«iiappli« 
tkm hting made to Lord Eldon, tlml a Inll, not a mere ^ of 
dieoororji hut wbieh prayed oriief , migbt be taken pro oom^ 
foiio^ under the Mi eectiofi of the 4dlli Oeo. 3, c. 124, (of 
which the 13th ieetkm of the 1 W. 4, e. 36, is a precise 43opy) 
his Lordship h^d that that seetioa applied only to bills of 
disooivery, and refused the motion; but in Logan t. Orant(x\ 
Sir Thomas Plumer, V« C. upon the abore case beii^ cited to 
him on aeunilar application, said that he thought there must 
be some misapprehension of what the Lord Chanoeltor had said, 
and that it could not goeem the practice, there being no reason 
why the construction of the Act should confine the relief given 
by it to bills of discovery only. 

For the practice with regard to the taking a bill pro conjhsso 
against the King’s Attorney-general in cases in which he 
omits to answer, the reader is referred to a former part of this 
treatise (y). 

A bill may be taken pro confeao against a .corporation 
aggregate upon the issue of a sequestration, in the same way 
that is done in the case of an individual (s). 

i wm - «■ I nSSmmm mk UmaS S 


S&CT. 111 . 

Where the Defendant ts tn Cuitodg, 

We now come to the consideration of the course to he 
pursued in order to take a bill pro confesso against a defend- 
ant who is in actual custody, either for contempt in not 
appearing or in not answering. 

With respect to persons who are in custody for a contempt 
in not appearing, the stat. 1 W. 4, c. 36, s. 1 1, confess upon 
the Court, as we have before seen, a power, in case a defend- 
ant upon being brought up by habeas corpus shall refuse or 
neglect to enter his appearance, or (being within the walls of 
any prison in England, under or charged with an attachment or 

M IT Vm. 368. (y) ilstf,l83. 

(x) 1 Mad. 616. (s) Fid* mic, IM. 
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otber proeeee of contempt, shall, after fourteen days* notice in 
writipg requiring him to enter an appearance, refuse or neglect 
to enter his appearance, or to appoint a clerk in Court to act in 
his behalf), to appoint a clerk in Court to enter an appearance 
for such defendant, and it directs that such proceedings may be 
had thereupon as if the party had actually appeared. So that 
where a party is in actual custody, an appearance may be 
obtained from him either by bringing him up to the bar of the 
Court, or by seiring hii^^ the prison where he is, with the 
notice required by the Act. By this means he is placed in 
the same situation as a defendant who has appeared and has 
been taken upon process of contempt for not answering, and 
the same method may be pursued for getting the bill taken 
pro confe$$o against him as against such defendant* 

It is to be observed, however, that if the plaintiff intends 
to take a bill pro confesso against a defendant who b in cus- 
tody for not appearing, he must, under the 13th rule, allow 
him twenty-one days from the time of his being lodged in 
gaol or prison, or from the attachment being lodged against 
him, he being already in prison, before he enters an appear- 
ance for him under the above section. He must likewise take 
care that the appearanee io entered for him within fourteen 
days after the expiration of the twenty-one days within which 
he may put in his answer^ otherwise he will be entitled to be 
discharged, upon his application to the Court, under the same 
rule, unless the Court shall see g^d cause to remand him. 
Therefore where the plaintiff does not intend to bring the 
defendant to the bar of the Court, but to enter an appearance 
for him, upon notice, in the manner authorized by the 11th 
section, he should so contrive the notice, that the fourteen 
days shall expire within fourteen days after the expiration of 
the twenty-one days; and if the defendant has not been 
brouglTt to the bar at all, the fourteen days' notice in writing, 
to be served upon him in prison, must also expire within the 
time limited by the 5th rule for a defendant who is actually in 
prison being brought to the bar, otherwise the defendant will 
be entitled to apply forehis discharge under tlie operation of 
that rule. 

After an appearance has been entered for a defendant under 
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tba provMoiis of the above' Act, the plaintiff may, (if the 
defendant remalne in cu8tod]r9 and does not pul in an answer 
within the time limited for thet purpose bj the orders of the 
Court), issue an attachment against him for hb contempt in 
not answering, and charge him with that contempt, 'by lodging 
the attachment with the Warden of the Fleet ; he may then 
proceed to have the bill taken pro eonfesso against him, in 
the manner directed by the second rule, which will be pre- 
sently detailed (a). 

According to the old practice of the Court, where a de- 
fendant vras in cnstody for a contempt in not obeying the 
subpoena^ the first step was, If he was In the hands of the 
messenger or of the seijeant-at-arms, to have him brought 
to the bar of the Court by the officer. If he was in actual 
prison, he was brought up by habeas corpus^ and upon hb 
being so brought up he was committed (or if brought up from 
thence remanded) to the Fleet prison (6), 

The defendant being thus in custody of the Warden of the 
Fleet charged with his contempt, the next step was to bring 
him up again to the bar by the ordinary habeas corpus of the 
Court; upon which occasion the Court admonished him of his 
contempt, and interrogated him as to the cause of liis refusal, 
and it usually assigned him a day to answer. Ho was then 
remanded to the Fleet, and if he persisted in his contempt he 
was again brought into Court upon an alias habeas corpus ; 
then by a piuries habeas corpus, being at such several times, 
upon hb continuing contumacious, remanded to the Fleet. 
If after being brought up and remanded upon a piuries habeas 
corpus, he still continued contumacious, he was then brought 
up for the last time upon an alias piuries habeas corpus, 
whereupon an order would be made for taking the bill pro 

(a) It is to be observed, that io answer has been extended' to ei({hl 
order to entitb a plaintiflr to take this weeks in a town cause, and ten weeks 
Goune he mutt wait till the defend- in a conntiy cause ; the effect of 
ant*s time for answering has expired which has been, very considerably, 
before be can proceed ; this, accord- to proli^t the period willrin which 
iog to the practice of the Court at the the plaintiff can proceed to lake the 
time when the 1 W. 4, c. SO, was bill pro conftufi, and consequently 
passed, was nghi days after appear- the time of the defendant's impri- 
ance, but by the new orders of the sonmeut. 

21 Decemlier 1833, ord. x. the time Hind. 110. 

for the defendant's putting in his 
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confesso against him, the Court having previously, if he had 
not appeared, ordered that an appearance should be entered for 
him, pursuant to the statute 5 Geo. 9, c. 95 (c). 

In order to obviate the delay and expense of this protracted 
process, the Commissioners for iiiquiring into the Practice of 
the Court recommended that it should be considerably 
shortened ; in pursuance of which it has been enacted, by the 
1 W. 4, c. 36, 8. 15, rule 9, that if any defendant being in 
contempt for not answering the bill, shall have been brought 
to tlie bar of the Court under process for such contempt and 
shall have been committed or rcnianded back to the prison of 
the Fleet, the plaintiff may sue forth the writ of habeas corpus^ 
in the manner and form heretofore in use in the like cases, 
provided that there shall be at least twenty-eight days 
between the day on which such defendant was so committed or 
remanded back and the return of such writ of habeas corpus'^ 
and upon the return of such writ of habeas corpus, in case 
such defendant shall not have put in his answer, tlie Court 
shall order the bill to be taken pro confesso against such 
defendant, in the same manner as is now usual in the like cases 
upon the return of a w'rit of alias pluries habeas corpus, and 
such decree sliall thereupon be made as shall be thought just.*’ 
Dy the fourth rule of the same section, it is also enacted, 
that where a defendant is confined for a misdemeanor, and 
has been brought before the Court upon an habeas corpus, 
and thereupon has been turned over to the Fleet pro forma, 
but has been carried back to the prison from whence he came 
with his cause, another writ of habeas corpus may issue, 
directed to the gaoler or keeper of the prison to which ho has 
been carried back, and thereupon the defendant shall be 
brought into Court and remanded to the prison from whence 
he camoi with his cause, without being turned over again to 
the Fleet prison, and the bill may be taken pro confesso, in 
the same manner in all respects as if the defendant had been 
all along in the custody of the Warden of the Fleet.*’ 

This rule was, as we have seen (<f), introduced for the purpose 
of rendering the process of the Court for compelling an answer 
as effective against prisoners in custody for misdemeanors as 


(c) Iliml. 1 10. 


(fi) Ante, p. .505. 
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n^inat other persons. Nothiiigr, however, is said in the rule as 
to the time which mast elapse between the period of his bein^ 
committed to the Fleet pro formd upon the lirst habeas corpus^ 
and the return of the second ; but, it is presiimeti, that it must 
be the same as that prescribed in the second rule, where a 
defendant has been committed or remanded to the Fleet. 

Under these rules, therefore, coupled with the other rules 
and sections of the Act, the course of proceeding in order 
to take a bill pro confesso against defendant in custody for 
not putting in an answer, is — 

1. Where he is in cushnly if the messenger or scijeanUat- 
arms, to cause him to ho brouglit to tlie bar of the Court 
within the time limited by the fifth rule, when, unless the Court 
shall see fit to order his discharge, as coming under any of the 
rules before pointed out, he will be conimitted to the Fleet 
prison until he answers and cleiws his contciiipt. 

2. JVhere he is already in gaol for a misdemeanor^ he 
must be brought up to the bar of the (’ourt, hy habeas corpus 
cum enusis, within thirty days from the attachment being 
lodged against him (unless .such thirty days shall expire in 
vacation, in which case ho must bo brought to the bar within 
the first four days of the ensuing term) when the (’oiirt will 
make an order that he shall he conimitted to the l']ec>t, pro 
form/i, and then carried back to the prison from whence he 
came, cum causis, 

3. Where he is in the Sheriff's prison, or in the Fleet, 
having been lodged there in purHuaticc of process of contempt 
for not answering, or, being already there, has been charged 
with sucli process, he must be brought up to the bar by habeas 
corpus within the time specified in the fifth rule before referred 
to, and upon being so brought up ho will bo committed or re- 
manded to the Fleet prison till he puts in his answer and 
clears his contempt. 

From this statement, it appears that in no case will the 
statute apply till the defendant has been brought to the bar 
of the Court, and committed or remanded to the Fleet prison, 
charged with the contempt', and in Billon v. Bennett (c), 
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where a defendant in contempt, for want of a joint answer by 
himself and his wife, being in the custody of the warden of 
the Fleet for contempt in another cause, was brought up at 
once by Aadeas corpus for the purpose of having the bill taken 
pro confesso against him, without having been brought up by 
a previous habeas corous, and remanded till he answered the 
bill, the Vice>Chaficellor ruled that the bill could not then be 
taken pro confesso^ but that he must be remanded to the Fleet 
and brought up again by another habeas corpus j returnable in 
twenty-eight days from such remanding (/). 

The prisoner being thus bi ought to the bar of the Court, 
and committed or remanded to the Fleet, charged with his 
contempt, must remain in pi ison for at least twenty-eight days 
(which are to be allowed him oni such his committal or re- 
manding to put in his answer) ; ho may then be again brought 
to the bar for the purpose of having an order made for taking 
the bill pro confesso against him. 

This is to be done by means of the writ of habeas 
corpus^ mentioned in the second rule a1}ove referred to, but in 
case the defendant is in custody for a misdemeanor, the second 
writ of habeas corpus^ mentioned in the fourth rule, must be 
resorted to. 
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In suing out this writ of habeas corpus, tMo things arc to 
b& attended to with respect to the return; viz., first, to liavc 
it fixed at such a time, that the defendant may have at least 
twenty-eight days (from the time of his committal, or being 
remanded) to put in his answer before he is again brouglit 
up ; and secondly, that such twQnty-cight days shall not 
expire before two calendar months have elapsed from the 
time of the defendant's being first committed to g<iol upon the 
process, or, if he was already in prison, of the process being 
lodged against him there ; for, it is to be observed, that by tho 
thirteenth rule the plaintiff cannot proceed to take tho bill 
pro confesso till after the expiration of two calendar months 
from tlie time of his being first committed to prison under 


( O It is to lie observed, tbit in it was done withoi t an order to 
the above case the husband had put sanction it, the Couit treated it a 
in an answer for himself, in which nis nullity* Vi(U antt, p. 200. 
wife did not join; but, inasmuch as 
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the procees of contempt, or from tho process being lodged 
against him, he being already in prison. 

It is also to be observed, Uiat the same rule provides that 
the plaintiff shall, at tlic expiration of such two calendar 
months, proceed to take tlie bill pro confessor and shall 
actually obtain an order for that purpose witliin six weeks 
after the expiration of the two calendar months, and that in 
default of his so doing the defendant may apply to the Court 
for his discharge. So that, besides tho two points before 
mentioned as necessary to bo obserx'cd in respect of the return 
of the habeas corpus^ under which the defendant is to bo 
brought up, there is this third point to l)0 attended to ; namely, 
to have it fixed so that it shall full within tho six weeks, to 
be computed from tho end of the two calendar months from 
the period of the defendant's being committed to prison or 
tho attachment being lodged against hiiii(//). 

The defiuidant being brought up under the writ of habeas 
corpus above mentioned, the Court will, if he still persists in 
bis refusal to put in an answ’or, make an order fur taking the 
bill pro confesso against bim ; and, it is to be observed, (bat 
in such cases (lie plaintiff may, if the defendant or defendants 
in custody be (lie only defendants, have the bill taken pro 
coufisso, and obtain a decree (upon the application of counsel), 
at the return of the habeas corpus^ without the process of 
setting down tho cause (//). In such cases it must form part 
of tiic order hy which tiio defendant is remanded iijmii the first 
habeas corpus^ that the clerk in Court should, at the return c»f 
tho next habeas corpus, attend in Court with tho record. If 
there be other defendants, the cause must ho set dow'n{t), which 
must also he done in all cases where tho defendant is not in 
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custody, whether the order has been made upon the issuing of 
a sequestration (^), or under the statute, against a defendant 
who has absconded to avoid process (/). 

It may be noticed in this place, that where a pluintifT, after 

ajjaiiist pri- 

f/jVI'hc pouisc of procfpdinp: when (h) Scajjrave r. Kdwanis, 3 Ves. 
the time within which a phiintiffouplit 2172 ; l^wis v. Alaish, 2 S.<V S. 220. 
to oltlain tlic orJvr for taking; the liiil (i ) iiiid, 1 Newtand UO ; hed viJr 
}no coiift iio cx\n\es during itiv \apa- I Smith, (’h. J*. 113. 
lion, doc> not ^ery ch-arly ajipiar. (k) 

( I) Anie, p. 27li. 
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Of taking Billif pro Confesso : 

a defendant has been taken into custody upon a contempt for 
want of an answer, is desirous of amending his bill, he may 
do so without prejudicing his right to take the bill pro confesso, 
under the tenth rule of the Act, I Will. 4, c. 36, s. 15. 

As it not unfrequently happen.s that in the case of a de- 
fendant standing in the situation of a trustee having no bene- 
ficial interest in the subject matter, a mere formal answer 
would fulfil all the purposes of taking the bill pro confesso, 
the Act provides a method of putting in such answer in cases 
where the defendant is a mere formal party, by directing, that 
ill every case where the defendant has been brought to the 
bar of the Court to answer his contempt for not answering, 
and shall refuse or neglect to answer within the next twenty- 
one days, the plaintiff shall be at liberty, with the leave of tlic 
(>oart, (upon ten days* previous notice to the defendant after 
the expiration of such twenty-one days, unless good cause be 
shown to the contrary), instead of proceeding to have the bill 
taken pro confesso, to put in such an answer to the bill as 
tlicreiiiaftor is mentioned, in the name of the defendant, with- 
out oath or sUjnature, and thereupon the suit shall proceed in 
tlic satiic iiiaiincr as if such answer wore really the answer of 
the defendant, with which the plaintiff' was satisfied ; and the 
costs of the contempt, and of putting in such answer, may be 
provided for in like maiiiier as if the defendant himself had put 
in such answer; and such answer, besides the formal parts 
thereof, shall he to the following effect : that the defendant 
leaves the plaintiff to make sucli proofs of the several matters 
in the bill alleged as ho shall be able or be advised, and sub- 
mits his interest to the Court ” (/n). 

It is also enacted by the twelfth rule of the above Art 
“ That in any case where, upon the application of the plaintiff, 
the Court shall be satisfied that justice cannot bo done to the 
plaintiff without an answer to the bill, or to the interrogatories 
from the dofeiidunt himself, it shall be lawful for the Court 
to order the defendant to remain in ciistofly until answer or 
further order, but without prejudice to the plaintiff availing 
himself of an of the provisions of this Act.*’ 


;»») Sici. l.'i, lulo II. 
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Sect. IV. 

Proceedings subsequent to Order. 

The course to be pursued to obtain a decree against the 
defendant, after the order for taking the bill pro confesso has 
been pronounced, has been before pointed out (m). It remains 
only to be observed, that after the order has been made, the 
mere putting in an answer by the defendant will not be a suf- 
ficient ground for moving to set the order aside ; and where 
upem that ground a motion was made to discharge an order for 
taking a bill pro confesso^ it w*as refused with costs (o). 

If, however, the plaintiff receives the costs, or accepts the 
answer, (by taking a copy of it or otherwise.) or takes excep- 
tions to it, he will waive the procesH; the reason of which is, 
that he cannot, after an answer is actually filed, have a decree 
pro confesso without, in the first instance, moving to take the 
answer oft* the file, wdiich he caijnot do after any of the ahovo- 
uiontioned acts (p). 

But although the mere gratuitously putting in an ans>vor w ill 
not he sufficient to discharge the onler for taking a hill pro con- 
fesso, yet wherever an order of this nature has been inad(% and 
the dofeiidiiiit comes in upon any reasonable ground of iiidiil- 
genro,aiid pn\s the costs, the (*otirt will attend tohis application 
unless the delay has been extravagantly long(f/). It is not, 
liowcver, a matter of course to discharge the order for taking 
the bill pro confesso, and the Court, before doing so, will re- 
quire to see the answer proposed to be put in, in order that it 
may fonn a judgment os to the propriety of it, and will not 
put the plaintilf to the peril of having just such an answer as 
the defendant shall think proper to give (r). 

When a bill is to be taken pro confesso, either at the hear- 
ing or upon motion, the plaintiff s clerk in Court must attend 
with the record of the bill, and then, if upon rending the 
record, and taking it to he true, the plaintiff appears to have 

(n) /fiilr, pj». GS.». Wini un* r. 'ritoni|Kon, 

(d) \\ lihuiTiA i>. I 2 Iho. 

2S0; ) Cox 413, S. (;. (r) IJcJiue i .O^ilvM-. 11 V'l '. 

(/>) Sidjriir r. T)tc, 11 Vis. 202 . 77 . 

Y Y 4 
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0/ taking Bills pro Confesso: 

any equity against the defendant, the Coart will decree ac- 
cordingly. And it is to be obsenred, that where a bill is to 
be taken pro confesso^ the Court hears the pleadings, and 
itself pronounces the decree, and does not permit the plaintiff 
to draw up the decree, (as it does in ordinary cases when the 
defendant makes default at the hearing) (s) ;• and where upon 
hearing the case it appeared that the plaintiff had no equity, 
the bill was dismissed (/). 

It is to be observed, that a decree made upon taking a bill 
pro confesso against a person* absconding to avoid being served 
with process, under the 1 W. 4, c. 36, sect. 3, is in effect 
only a decree nisi, the Act allowing the defendant or his re- 
presentatives to come in and answer the bill, provided they do 
so within seven years, before which time the decree cannot 
be made absolute (a). 

In all other cases a decree made upon taking a bill pro con- 
fesso is ahsohito in the first instance, and no day is given for 
showing cause against it (ar). Like any other decree of the 
Court, it cannot be impeached collateraliy, but only upon a 
bill of review, or to set it aside for fraud ; and therefore where 
a bill was filed for an account of matters which were em- 
braced iu a former bill filed some years before, which had been 
taken pro confesso for want of answer, and the defendant 
insisted upon the decree in the former suit in bar to the new 
one, the new bill was dismissed with costs (y). 

In Knight v. Young (z), however, where an attempt' was 
made on the part of a defendant, by motion, to get rid of a 
decree taken pro confesso upon a sequestration, and to put in 
an answer, on the defendant’s own affidavit that he had been 
deranged, liord Eldon, although he refused the application, 
appeared to think that a case might occur in which such 
a proceeding would he allowed, upon the ground of im- 
becility of mind, when the fact was established by other 
evidence than that of the defendant himself ; and in Dolton 

(«) Cieary r. Slwriaan, 8 Ves. 102. (jr) Landofi o. Ready. I S. & S. 

* * 503 * 

(. 1 ^ r,<U wile. p.272. <t) S V.& B. IM. 
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Prouidmgs subi^ueni to 6rJkr. 


V. Giauford (a) hb Lonbhip, altboogh he did net go the ^ Dccvm. 
length of admitting the pnrtf to eet aside the decree gene* 
ralljy as if the caose had nefer been before the Conrt for 
hearing, gsTo relief to the party by itmiting the effect of the 
decree. It appears, howoTor, from the statement of the case 
in Knight ▼. Young] that prerioasiy to doing this his Lord- 
ship h^ satisfied himself, by the affidarits and documents 
in the cause, that the defendants, although they held out a 
long time, did not mean that the cause should be heard pro 
con/essOf and that an answer had in fact been prepared, stating 
the circumstance upon which they relied, the truth of arhich 
was established by many other documents (&)• 

It seems that a cause in which a decree has been made nocreeriiirun* 
upon taking a bill pro confesso may bo reheanl ; and where a ^ 

bill had been taken pro confesso against a husband and wife, 
and afterwards the husband died, the Court allowed the cause 


to be reheard on the petition of the wife (c). 

It has been before stated that when a bill has been taken pro Procecdtnf* 
confesso against a defendant abroad, who has absconded to avoid 

, , - , , , . , . . . . ocfendaiil ab- 

process, tlie defendant, or his representatives, (if he is dead,) aconding. 
may, within six months after being served with a copy of the 
decree, (which the Act directs to be served upon the defendant 


or his representative on his coming within the jurisdiction, or 
dying ivithin seven years), appear and petition to have the 
cause reheard. He or his represent^ive may also, without 
being served, make a similar application by petition any time 
within the seven years ; but if he omit to do so within the 
seven years this decree will stand absolutely confirmed {d). 


It is to be observed, that by the 4th section of the Act, Whrn made 

it is provided tliat if any person against whom any decree **®j*^" 

. , . r dt*cre« 

tisfaction of the Master that there niu»t b« ii rved. 
was a debt due to the Crown, in re- 


(a) 2 V. & B. 180. cited. 

(ft) It is stated in a note to Knight 
V. Young, ttfti iu/«ra, that the case of 
Bolton V. Glassford would Ije re- 
ported in the 18th volume of Mr. 
Vesey’s Reports ; but no such report, 
iiowever, occurs. The order in the 
regiatrar’i book, however, it at fol- 
lows : '* His lordship doth declare 
that the decree U not to be consi- 
dered as affecting the defendant to 
tiie extent of the admiuiou of asseta, 
5^0 far as he can make out to the sa- 


spect of which debt, and to the ex- 
tent of which, the Master is to be at 
liberty to give him the benefit, as if 
there was* no admission of assets. 
Reg. Lib. 1811. A. 10ft4 (b;. 

(c) Tooke V. Clarke, 1 Dick. 3S0. 
As to taking bills pr^conftm in c 
of husband and wife, tide ante, 
214. 

(d) Uids ante, p. 272 
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Qf taking Bills pro Cmfesso: 

ihall be niede^ upon refusel or neglect to enter his appearance, 
or to appoint a clerk in Court or attorney to act on his behalf, 
ehall be in custody or forthcoming, so that be may be served 
with a copy of such decree, then he shall be served with a 
copy thereof before any process shall be taken out to compel 
the performance thereof. 

In all other cases where a decree has been made by taking 
the bill pro confesso the proceedings under it are the same as 
the proceedings under every other decree made upon a. hear- 
ing. If the decree directs a reference to the Master, the 
reference must be proceeded with in the Master’s office, in 
the same way as any other reference. It is however to be 
observed, that according to the old practice of the Court, where 
the decree directed the Master to take an account, a bill 
taken pro confesso could not be read before the Master as 
evidence of the state of the account ; and that where, under a 
decree, which directed the Master to take an account of all 
dealings and other transactions between the plaintiff and the 
defendant, and that the parties should be examined upon 
interrogatories, dec., the plaintiff offered, by way of evi- 
dence in support of his charge, a schedule annexed to his bill, 
(which had been taken pro confesso ,) in which ho had set out 
the account between him and the defendant, the Master 
required the plaintiff to prove his charge in the usual way, 
which the plaintiff no^oing, the Master made his report that 
nothing was due. The plaintiff took exceptions to the report ; 
but Lord Thurlow, after taking time to inquire into the 
practice, overruled the exceptions, and put this case : ** Sup- 
pose the defendant had answered, and the plaintiff had not 
replied to the answer, must not the plaintiff have proved his 
charge ? ** (c). 

This must still be the rule of practice in all those cases in 
which the bill has been taken pro confesso in the ordinary 
course, i. e, upon a sequestration against a defendant who is 
not in custody, and who has not absconded to avoid the pro- 
cess ; but there appears to be some doubt wheUier bills taken 
jno confesso, under the 1 W. 4, c, 36, against a defendant in 


(t) Dominkolti «. LatU, 2 Dick. S88. 
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custody, or who has absconded^ may not be read in evidence, * 

as well before the Master as elsewhere. 

It will be seen, upon reference to the fourteenth section, (l«^nre. 
which has been before set out(/), (and which is in facta 
copy of the sixth section of the 45 G. 3, e. 124, which the agninni 
Act of the 1 W.4, c. 36, repeals,) that as soon as such an *>«niof i^aiiia. 
order as therein mentioned (that is to say, the order autho- 
rized by the preceding section to take a bill pro co^f€$so^ 
which seeks a discovery upon oath against a defendant hav- 
ing privilege of Parliament,) shall have been pronounced for 
taking suck bill pro confesso, such bill so taken pro con* 
fe$so, or an examined ropy thereof, shall be read in any Court and \% not ron- 
of law or equity; as evidence of the facts, iiiattors and tilings ai”cllvrry 
therein contained, &c. It then goes on to enact, that in like 
maimer every other bill of discovery taki^n pro confesso under 
any of the provisions of the Act shall or may he read in evi- 
dence of the facts and matters, and things therein con- 
tained (g): so that a question arises whether, under this 
clause, bills requiring a discovery on oath from other persons 
than those having privilege of Parliament, can, after they 
have been taken pro confesso, be read as evidence against 
sucli persons ? 

AVitli respect to the application of this Act to render all \v hit lur statu to 
bills taken pro confesso under its provisions (whether bills for 

1. . . ^ . .. . . indiVHliials uol 

discovery only or bills for discovery^ and relief) evidence dcciilcii. 

against persons having privilege of Parliament, there can, after 
the decision of Sir Thomas Pluiiier iti Logan v. Grunt {h), 
upon the constniction of the 45 Geo. 3, c. 124, s. 5, which 
has been before referred to, he little doubt : whether it can 
be extended, under the additional wonls above mentioned, to 
render bills, taken pro confesso against persons not having 
privilege of Parliament, cvideucc against such persons, or if 
it can, whether such extension will bo confined to hills of dis- 
covery only, (which are the bills specifically pointed out in 
that |)art of tlie section), are points which have not yet been 
decided. In the absence of authority, therefore, upon these 
points, all that the writer can do is to call the reader's atten- 

( f) Anlt. 080. in the Geo. 3, c. 121, ». A. 

<g) Tlic wonh in iUllcs were not (Jt) I Matl. 020, anir, 0H7. 
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tion to them, and to express his individual opinion to be, that 
with respect to bills which are merely filed for a discovery, 
without praying relief, there can be little doubt that the words 
before alluded to will, where they have been taken pro confesso 
under the Act, render them available as evidence against the 
plaintiffs, although they be not persons having the privilege 
of Parliament; and that there seems to be no reason why the 
doctrine of Sir Thomas Plumer in Logan v. Grant should not 
apply to the case of bills filed by unprivileged persons, as well 
as to those which are exhibited on behalf of members of Par* 
liainent. 


KN1> OK VOL. I. 
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does, she will lie liable to the whole costs 
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ABROAD : 

Bankrupt cannot sue for his property abroad - - 73 

Property of bankrupt abroad vests in assignees <- 74 

CiJursc of proceeding where persons liuviiig joint in- 
terests are abroad 310 

Where sequestration nat iiecessary to ciiiiblc }daintifr 

to go to a hearing against otiicr defendants * (134 

FiWc Executor. ' Jurisoiction ov tub Court. 


Service of suljp<rna or other process abroad, in what 

cases gow - ... - 278, 270, 280 

Deiciidant pdng abroad to avoid process. 

Vide Adsconding. 

Peer abroad, service of subpoena or letter missive 

at his town-house, goo<l .... 555 


ABSCONDING TO AVOID PROCESS: 


Stut. 5 Geo. 2, c. 25, repealed and re-enacted hy 

1 Will. 4, c. 30 270, w. 

I’roceediiigs under, 

must be in strict conformity with the Act - 274 
to compel ap|>carauce ----- ib. 
to take bill pro confeuo against ... 271 
where only one defendant - ^ - 270 

not good unless party has been in 
England within two years - 273. 275 
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INDEX. 


ABSCONDINGr, &c. — continued. page. 

to make decree absolute, 

where party returns within seven years, 272 
where he does not return - - - 273 

by defendant to avoid decree - - - - ib. 

Minister of parish preventing publication of order 

liable to indictment - - - - - 274 

Affidavit, if upon information, must state from whom 

information derived - - - - - ib. 

Act 1 Will. 4, c. 80, applicable to all cases where 

party uoas abroad to avoid process • - 276 

to hills of revivor - - • # ^ “ - ib, 

ABSENCE OF PARTIES: 

Effect of. liow remedied. Vide Paiities. 

Not a ground for dismissal of bill at the hearing 388 

ABSOLUTE : 

In what manner decree made absolute against infant. 

Vide Infant. 


ACCOUNTS : 

Suits for. Vide Partibs. 

Settled, bills to open, certainty reouired in - - 481 

where defenciaiit sets up stateu account - - ib. 

or an award - - - - - - 5h. 

ACCOUNTANT GENERAL: 

Stock may be transferred to, under 28 Geo. 3, c. 87, 
where executor is abroad ----- 206 

ACCOUNTANTS TO THE CROWN: 

May be relieved in the Court of Exchequer - - 176 

nending the passing of their accounts - - 177 

but must proceed by bill against tlie Attorney- 
general ------- - 176 

May file a bill against Attorney-general during the 

passing of their accounts - - - - 177 


ACT OF BANKRUPTCY. Vide Bankruptcy. 

ACT IN PAIS : 

Wife may dispose of her separate pro|>erty to her 

husband by------ - 127 

ACTION AT LAW : 

Bnnight in consef|iience of a contempt irregularly 

issued, restrained by injunction - - - 065 

but without prejudice to the party applying to 
the Court for compensation - - ' - - 666 

Will not dcFi^rive wife of her right to her choeee 
in arfitm by survivorship unless Judgment • - LVi 
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ACTS OF PARLIAMENT: 

Informations under g 

Vide IxFOBXATioxs. 

ADDRESS OF A BILL. Vide Bill. 

ADJUDICATION IN BANKRUPTCY: 

Validity of, Iiow to Ik? disputed, according to the old 
practice 

under the Bankruptcy Court Act . . • gg 

ADMINISTRATION, Letters of: 

Limited : 

III what oases ueoesaary, where no representative 
in Knglund 094 

Special ; 

how ap|>oifited where executor alimnd - - 

iitider (tco. Jl, <*. 87, effect of executor return* 
iug to Kiigltttid 

where executor an infant ...... 

I^uKRociATivK. Vide Probate. 

ADMINISTRATOR: 

May file n bill before ad ministration Biicd out • • 4!20 

but must obtain adininistration before hearing - ib. 
and tillege in bis bill that it has been granted - ib. 
defendants uiuy plead that no administration has 
lu'cii granteu ------- 400 

IVi/e PitOIIATK. 

Defeinlaiit, not necessary to aver in bill that admini- 
stration has iK'en actually taken out - - 4*>1 

Need not <lescribc? hiiiisclf as Hiich in the eoin- 

iiieiiceiiient of bill 4(]t 

ADMINISTRATRIX : 

Iliisbund ofi Vide Feme Covert. Pahtikh. 
ADMISSIONS: 

CHiiiiot Im‘ made on bcdialf of infant - - - - 238 

ADVERSE CLAIMANTS. Vide Pautikh. 

ADVERSE INTERESTS. Vide Parties. (Joinder of 
Plaintiffs.) 

ADVOWSON: 

Origin of how alleged ill a bill - - - - - 407 

ADULTERY OF WIFE: 

Effect of, upon her right to maintenance out of the 

income of her property ----- 136 

iiTion her right to a settlement - - - - 147 

wtiere wife is a ward of court and has been mar- 
ried clundestinely - - - - - - 148 
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AFFIDAVIT : page. 

Where infhnts are concerned, master cannot In gene- 
ral receive affidavits under a decree against 
infants ------- - 239 

unless by consent of solicitor • - -* - ib. 

Where tlie infant’s solicitor acquiesced in the use of 
affidavits instead of exaimnation by interroga- 
tories, held to be good ----- 102 

That there is no settlement of wife’s money - - 122 

Upon motion for a seijeant-at-arms under the 1 W. 4, 

c. 30, Rule 1. 022 

Vide SnUJXANT-AT-ARMS. 

As to party absconding to avoid process, 

if upon information, must state from whom re- 
ceived 274 

must follow the terms of the Act - - - ib. 

On motion for leave to amend bill by adding a new 

co-plaintiff ------- 391 

must show that party to be added has given his 
consent, 

When required on issuing an attachment - - - 670 


1 II what cases bill must be accompanied by. Vide Bi li.. 

AFFIDAVIT OF MERITS: 

Vide SuBPfENA (Substituted Service.) 

AFTER ACQUIRED PROPERTY: 

Of bankrupt, in what cases liable to his debts - - 70 

second bankruptq|^ * . - * * - * ib. 

Of insolvent debtor, in what cases liable to his debts ib. 

AGENTS: 

Substituted service upon 205. 208 

Of persons abroad, 

service of subpoena upon - * - - - - 280 

Having the custody of deeds, Ac. Ficfe Parties. 

In fraudulent transactions. 

May be made ]>arties to a suit . - - 390 

To sell, may be made parties to a suit ... 394 
Employment of, will not destroy privity - - - 428 
In what cases necessary x>artie8. Vide Parties. 

AGREEMENT : 

For an assignment of wife’s chattels real - - - 170 

Letters constituting, may be stated either ns the 

agreement or an evidence of it - - - 472 

Not necessary that it should be stated to have been 

in writing ------- ib. 

or signed - -- -- -- -ib. 

Vide SpEoiFXo Performance. 

^ ALIEN : 

Import of the term - -- -- --67 

By the old law, incapacitated from suing at all - 50 
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ALIEN — coniinutd. 

By tlie modern iaw^ may sue for personal demands • 
9ecus alien enemies 
May sue for copyrights 

, aecfia of works uubltslied abroad ... 
May hold a lease or a house for habitation 
Cannot maintain real or mixed actions . • . 

May sue for contracts entered into In a foreign 
country - - 

but decision is governed by the law of that 
foreign country 

and the court will not grant a ne exeiU reano 
May be compelled to disclose the place of his birth 
birth by information 

A> exeat regno not tisually granted between fo- 
reigners 

except where c<|iiity is very clear - - • 

>Vlicre husband is an alien tiudf residivs abroad, wile 
may sue alone . . . ^ . 
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61 

ib, 

ib. 

ib, 

6*2 

ib. 


ib. 

ib. 

ib. 


59 

ib. 

ib. 

118 


Vide SacL iiiTY Kou Co»ts. 


.\LIEN ACT: 

Pluiiititfin couHnciuciit under, preparatory to remo- 
val, ordered to give security for costs - . ^7 

ALIEN ENEMY: 

What constitutes one: 

residence in a country at war, and trading there, *VI 
cv<*n though the 'party he u neutral - - ib. 

or the consul of a nentrnl power - - it>. 

ora liritisli nnil>assfidor or other British huIk 
jeet - iJ>. 

unless he has a licence to trade - - ib. 

t'annot sue for real or personal demands - ^ - ili. 

unless rosidftit by licence ----- ih. 

or under proclamation of war - - - - ib. 

Where resident here for a long time, pleas of alienage 

discountenanced - - • - - - - - ib. 

Prisoners of war may sue for contract entered into 

during his captivity - - - - - ill. 

Property of, cannot he sued for by other persona - 66 

unless acquired by trade under King^s licence - 
Insurance on cargo of, cuiiiiot be recovered during 

war - - - - - - - - 56 

unless trading anthorlzed by licence - - - ib. 

suit however must be in the name of the 
agent, and not of the alien - - - 56 

Cannot file bills for discovery - - - - - ih. 

Bight to sue, only suspendea during the war - - ib. 

restored on i>eace - " .• • - ib. 

liut not as to contracts entered into during the war, ib. 

Proof of debt on behalf of, admitted but dividend 

postponed ------- ib. 

jectc# where it arose u]»on a policy nj|[>on an ffno- 
fiiy*s ship captured by British cruisers - « ib. 

z i 
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ALIEN ENEMY— page. 
Effect of war breaking ont after suit commenced • 67 

Vide War. 

kt what time defence upon that ground should he 

taken - - - - - - - .-ih. 

Plea of ib. 

In what manner put in - - - - - - ib. 

form of - - - - - - - - ib. 

ALIAS DISTRINGAS: 

To enforce appearance or answer against corporation, lOO 

Not necessary to enforce decree or order - - - 194 

ALIAS HABEAS ebBPUS: 

Use of, discontinued 697 

Vide Pro Confeuo, 

AMBASSADOR : 

Does not represent his govemnient in a court of jus- 
tice - - - - - - (A.) 

Resident abroad not required to giro security for 

costa - -- -- -- -84 

AMBASSADOR’S SERVANTS PLAINTIFFS: 

Must give security for costs ----- 37 

AMERICA : 

Suit respecting the boundaries of two provinces in - 24 


AMENDED BILL: 

Vide Bili. (Ambvdbd.) 


AMENDMENT OF BILL: 

In what cases bills may be amended - - - - 508 

Great latitude allowed in making adlendments - 513 
By converting a bill into on information - - - ib. 

By altering statement so as to aeree with answer - ib. 

where agreement is admittea by answer different 
from tJiat stated ------ 614 

but not so as to insist upon both - - - ib. 

Whether a bill for discovery can be converted into 

one for relief - - - - - - ib. 

eemhU it may 515 

but in such case defendant may put in a new 
answer - -- -- -- - 610 

and will be entitled to the costs of the discovery, ib. 
a cross bill treated with greater latitude than an 
oririnal bill ------- ib. 

Bill for reuef cannot be converted into bill for discovery 

by striking out prayer ----- 617 

If plaintiff makes an entire new case by amendment, 
defendant will be entitled to costs as if bill had 
been dismissed ------ ib. 

and so w hen he amends his bill by striking out 
important points ------ 618 
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AMENDMENT OF mhl^coniimmed: pagii. 

After amendment, defendant entitlad ia answer « 6111 
Cannot be made without an order for leave • . ih. 

Effect of upon process of contempt . • • . a. 2 S 

l)y addinff parties : 

In what rases leave will be g^ven for : 

after demurrer 3^(1 

plea 387 


answer • • - » - lb. 

replication ...... 302 

publication ----- ib. 

mvtM, where there has been laches - ilv 
decree 

After examination of witnesses, 

cause must bc^ heard upon bill and ansa^er as 

to new 4 lefendantN - - . - . 393 

As oo-]iliiiiitlffs 

not allowed in bills ibr discovery - -991 

not authorized by common order after answer, ib. 
must be by s]>ecial order on notice - - ih. 

siipiKirted by affidavit - - - - ib. 

and consent of new plaintiff 
not authorized by ordinary order for liberty 
to add parlies, made at the hearing - - ib. 

Ily striking out parties, 

must be on payment of their costs . - - 393 

By altenition of parties /lOu 

by clianging plaintiffs into defendants - - ib. 

in tbe case of an infant heir ... 5|o 

where ovitleiico of one plaintiff necesHary lo 
title of others - - - - - ’ - ib. 

llv the intrcHluctioii of n<!W facts • - . . ib. 


ta<*t.s whi<'h have occurred since the original bill 

tiled ought not in geti4»ral to l>c ininnbiced - ib. 
if intr^uced, objeotioii may l*c taken by plea 
or dimiurrtjr ib. 


or by answer, claiming Uie same licnetit - ib. 
in what cases subsequent facts may be intrcKhiccd, Oil 
where they are merely to complete an incho- 
ate right - ’ - - - - - ib. 

ns by stating administration siud out - ib. 
or probate ib, 

nectiSf wncre plaintiff’s right depemls ufion the 
act ------- - ih. 


e, ff, the enrolment of the memorial of an 


annuity - - - - - - 512 

where facts are stated in defendant's answer 
which render explanation necessary - - ib. 

By the introduction of facts stated in answer - - 519 

not neeeatary in order to put such facts in 
issue - -- -- - - -ib* 

unless to avoid their effect - - - - ib. 

• or to institute inquiry into - ^ - - - ib. 

but introduction of such facts not impertinent - ih* 
z X 3 
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AMENDMENT OF BltJ.---ca7itinued. 

By altering the prayer: 

in what cases court will allow cause to stand over, 
with liberty to amend the prayer • " “ f 

although the amendment involves the intro- 
duction of a new party - - - - 495 

but it must appear by the bill that the plain- 
tiff is eu tit fed to relief - - - - ib. 

plaintiff not entitled to make a new case - - ib. 

9ecu»y in case of infants - - - 4tK5 

or of charities - . - - - ib. 

Effect of upon plaintiff's priority over cross bill - 509 
ii]K>n process of contempt ----- 5*23 

upon common injunction ----- 627 

upon special injunction ----- 531 

u]>on ne exeat regno ------ 535 

Order for leave to amend : 

at the hearing of the cause - - - 520 

where there apx>ears to be a defect of parties^ ib. 
witere matter has not been put in issue with 

siifHcient certainty ----- ib. 

where prayer Is Inconsistent with the ease 
made 621 

where the sj^cial prayer has been omitted - ib. 
at the hearing, by aildiiig on behalf of 
themselves and others'’ - - - 3 JJO(m)33<> 

where iiiipro]K*r sulunissioiis have been made 
on behalf of an infant ... - 501 

where an infant heir-at-law have been made a 
co-[ilaintitf ------ jh. 

at the hearing of an appeal . - - - ili. 

u|ion an intenociitory motion - - - - 

upon argument of a demurrer - - - - 521 

where demurrer is for want of parties - ib. 
where demurrer is ore ienus it will be made 

without costs ------ 522 

seeus, where plaintifi* takes an order to amend 

generally il>. 

u|K»n argument of plea - - - - - ib. 

After plea or demurrer put in - - - - 524 

if not set down, should state that it has not been 

set dmvii ib. 

after it has been set down ----- ih. 
does not strike demurrer or plea out of the 

n er ------- ib. 

pfeiidant may argue the plea and get his 
costs ------- ib. 

After argument of plea and pending the decision of 

the cM>nrt, irregular ----- 5*20 

After plea allowed, not granted of course - - 52^j 

even wltere plea is only to part - . - - ib. 

but must be made the subject of special motion - ib. 
which must specify the amendments, &c. - - ih. 

After plea replied to, must be on special motion - 526 
Before answer ------- 523 
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AMENDMENT OF 

Order for leave to amend— HTon/mtieff. 

Ufliiallv made without costs . • . . 523 

amenifnieut under, puts an end to process of con- 
tempt -------.{ 5 , 

unless amendment made without prt^judice 
to the process ------ ib. 

or in case of prisoners in custody under 
1 Will. 4,c. 3(1, s. 13, rule 10 - - - ib. 

Without prejudice lo cttfunMoti iujunotion - - 557 

not ]>erniitted before answer unless upon special 
apnlication - - - - - - . - ib. 

whic'ii must specify the amendinciit - - - ib. 

priiK'iiilc of the practice - • - - - 658 

after nill aiisx% er. not permitted till merits have 

been discussed 6:i2 

mot ion for must be made to the court - - 513 

Pending exceptions not made : 

without special application - - - - ib. 

if pluiiitiu ainciifls pending exceptic»ns be 

waives them ------ ib. 

sentjt wliere ainenduu^iit is only by adding ti 
defoiidaiit - - - - - 531 

upon exce[)tions allowed granted of course - 558 

or submitted to - - - - - - - 550 

even %vbere a bill has lK*en already anieudtMl ib. 
but plaint iti must wait till report has lieeii tiled, ib. 
Hinendiiient under, does not prejudiec nil iii- 
jiinetioii, but if dcdeiidant answers bcf<r>re 
service of the order, be may move to dissolve ib. 

secun in the exclicipier ----- 530 

'W'itboiit prejudice to ttpecial injunction - - - 531 

grunted iisof cmirse - - - - - - ib. 

but not re-uiiu^ndiiieiit without special a)*plicuiif*ij, ib. 

After Hv varai rtywi 535 

After full answer, 

cannot be granted without prejudice to cnininoii 

injiiuctioii till merits have Lieen disctisHed - 535 

Kftect of new onlers ... - - .*35 

1 3th order couti nod toameiifirnent afteraiiswer, 5:wi 
does not extend to amendments reipiired by 
answer of ii new flefeiidant added by 
amend men t .53H 

after full answer one amendment only - 53jJ 
unless upon special npplic^ation - - ib. 

or to remetly clerical errors - - - 537 

or errors in dates or sums - - - ib. 

After insuflicient answer or demurrer, will not 

preclude one amendment after full ansiver - ib. 

After answer to amended! bill, one further order to 


amenfl - -- -- -- - 538 

Must be obtained within six wc‘cks after answer is 
deemed sufficient - - - - - - ib. 

z z 3 
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AMENDMENT OF BlLL-'^^tinued. I 

Order for leave to amend — continued. 

but may be obtained at any time within the six 
weeks ......... 

the six weeks to be computed from the time 
when the answer of the last defendant is to be 
deemed sufficient ...... 

but not of a defendant charged to be out of the 
jurisdiction ....... 

Trinitv and Michaelmas vacation not to be in- 
cluded in the six weeks ..... 

no motion to dismiss bill till time for obtaining 
order to amend has elapsed .... 

but mav be made by derendants whose answers 
have Dcen filed a sufficient time, though the 
other defendants have not answered 
cannot be obtained after usual time^ on the 
ground that defendant abroad has not answered, 
After replication ....... 

by adding parties ...... 

mav be made without withdrawing replication, 
After publication ...... 

must be upon notice of motion 
and cause must be heard as to such defend- 
ants upon bill and answer ... 
f n what cases necessary to withdraw replication 
before amendment . - . - - 

not where amendment is by adding parties 
All applications to withdraw replication and 
amend, special ------ 

and must be made before a master ... 


Application for : 
if special, miu 


if special, must be made to a master 

and not to a judge of the court - - - - 

unless upon appeal ------ 

9ecu8 in case of orders of course - - - 

where accompanied with leave to withdraw, re- 
plication must be made to a master 
if without prejudice to injunction must be to the 
court 

Vide Mastbr in Ordinahy. 

Irre^ilarly obtained, 

wul not prevent dismissal of bill ... 
but acceptauce of costs will waive the irregularity, 
or application to have office copy of the hillameudod 
not served, will not prevent dismissal of bill 
sccfix, where served l>eforc motion to dismiss is made 
Service of order ------- 

where amenilment is to be upon payment of costa, 
after notice of motion to dismiss, and before motion 
^ m^de, good ------- 

Within MThat^tinie it must be made : 

ill every order to amend, plaintiff must undertake 
to do it withiu three weeks .... 


046 







JLMENDHENT OF Blhlr^-cantumed. 

Within what time it miut be made— 

Trini^ and Michaelmae Taxation not to be com- 
putw - 540 

How made 547 

by interlining record ..... 15 . 

new engrossiuenty in what eases necewiary - 548 
must be signed by counsel - - * • • 647 

proceeding where plaintiff has undertaken to 
amend office copy ...... 548 

plaintiff must call upon defendant to produce 
his copy ib. 

if defendant after notice does not produce 
his copy, he cannot a^rwards object • ib. 
under order to amend without costs on un- 
dertaking to amend copy, plaintiff may file 
engrossment on payment of ^ s. costs • 640 
Irregularity in : 

may be taken advantage of by demurrer or plea, 651 
but d^endani may claim the same benefit by an- 
swer ill. 

in what cases amendments may be expunged - ib. 

bill may be taken off the file for • • • ib. 

after answer claiming same lienefit as if de- 
fendant had demurred or pleaded - - ib. 

Tests of ib. 

to be paid by plaintiff as costs in the cause, whore 
sucTli costs arc ordcriHi to be paid by bim - 562 

sector, whore amendments have Wen made by S|>e- 
cial leave, occasioned by tlefendant’s default - ib. 

luit sums already paid are to l>e deducted - - ib. 

where costs are to be paid by defendant^ costs iff 
amendment arc to lie dinliicted - - - ib. 

where amendments change the whole case - - ib. 

ANCESTOR: 

Admission of will by, will fiiiid infant .... 230 

ANNUITANTS. Vide Pahtixs. 

ANNUITY, ARREARS OF: 

Owner of inheritance not necessary fmrty to - - 364 

Bill for, need not state registration ... - 471 

In suits for, land cannot be decreed under prayer for 

general relief - - - - - - - 400 

Arrears of, cannot be seised under a siN|uestration in 
mesne process 037 

ANSWER : 

Separate answer by husband, 

in what cases permitted - - - - - 200 

ought to have an order to warrant it - - - ib. 

Separate answer by wife, when allowed - - - 210 

Vide Feme Covxbt. 


s 2 4 
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ANS^V£R«-*c^n/t9iti^<7. 

Of Feme covert, 

in what cases it may be read against her - 
Vide Fbmb C^vbrt. 

Of person of weak intellect, 

may be taken by guardian ----- 24S 
may read against him ----- 240 
Of an infant. Vide Infant. 

Of a defendant having no interest, 

whether he can protect himself from discovery by, 397 
To amended bill, 

after original bill answered, should be confined 


to amendments ------ 509 

defendant may claim the same benefit of an ob- 
jection to amended bill, as he would have been 
entitled to had he pleaded or demurred - - 610 

Of Attorney-general. Vide ATTOnNEY-OBNBRAr..^ 

By husband alone, in bill against bim and his wife, 

without order, no answer - - - - 684 

will not prevent bill being taken pro confeeso - ib. 
Of prisoner : 

in what cases plaintiff may put in answer for pri- 
soner in custody ------ 674 

Insufficient : 

if defendant put in three insufficient answers, hd 
cannot bo discharged u]K>n putting a fourth 
answer, but must be examiiiea u|K>n interroga- 


tories ------- 661 (/i) 

will not prevent bill being taken pro con/esso - 683 

Coniiiiissioii to take — cannot be issued after attachment 

with proclamations returnee/ for not answering, 609 
sreuSf beibre return ------ ib. 

practice in cases where attuchinent has issued for 
want of np]iearance ----- ib. 

Acceptance of : 

by taking an office copy ----- 664 

eertM, where coupled w'lth demurrer - - - ib. 

by moving upon admissions in - - - - 663 

a Vuiver of contempt ------ ib. 

but not of right to costs . - - - ib. 

ns costs in the cause ----- ib. 

APPEAL : 

Order to ainciid bill made at the hearing of - -521 

by covertiiig it into an infonnation - - • ib. 

In ^forota pauperh. Vide Fornm pnujterie, 

APPEAHANCK : 

For fetnt* covert^ must be entered hy husband - - 917 

By party absconding : 

w'ithin what time sufficient to prevent decree 
absolute ------- - 273 

In what cases it may be entered for persons abroad - 281 
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In what manner entered by plaintiflT for a defendant 
in priaoii ....... 

Will waive irregularity of process for contempt in 

not appearing (V57 

seeugf appearance with the registrar ... ib. 

To attachment^ will not waive defect in writ or 

former process ...... ib. 

With the registrar: 

must be entered before party applies to discharge 
irregular process of contempt issued for not 
apppitritig ....... lb, 

APPOINTEES OF FEME COVERT. Vide Partji-s. 
APPROPRIATION : 

Its effect ii|>ou wife's right by survivorship - - 

ARBITRATORS: 

Cannot lie made parties to bills to iiiipeacli their 

award - -- -- -- - 8t)5 

sccfw, wliere eburgcHl with gross fraud or miscon- 
duct ib. 

Miiy be made to pay costs in cases of fraud or iiu* 

{ iroper coiioiiet ... - - • ib, 

ettu award in bar to di«M*overy of their inoti\ es 
* in making award ------ ib. 

Must answer charges of fraud or corruption - - ib. 

ARREARS. Vidt* Annuity. Pamtiics. 

ARREST rPON ATTACHMENT: 

May be made by bailiff out itf his hundred - />H 4 

* but not out*of liis eoiiiity - - - - ftKo 

May be by authority of bailiff, though be is nut pn 

sent or in sight ------ ib. 

Must not be made on a Sunday - - - - ib. 

uRer lui escape - - - - - - ib. 

or 11 poll I.ord ('haneellor's warm lit - - - ib. 

must not be after return day - - - - il». 

Breaking outer doors notJiistitiabJe iiiuler attaeliinent, 5Kfl 

h^heriff not entitled to fees from parly improperly ar- 
rested -------- 5W5 


ARREST ON A SCNDAY : 

By commissioners of rebellion, good . - - <n:| 

but only in case of necessity - - - - ib. 

itecuM^ on attachment ------ 5H5 

ARTICLES. Fide Mahhiacjk Autu lbs. 

ASSIGNEE; 

Of husband (of wife’s property) : 

wife’s right to maintenance as afpiinst - 135, 133, 137 
will not affect a purchaser for valuable con- 
sideration - - - - - -130 
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ASSIGNEE — continued. ^ pciS** 

Of husband, (of wife’s property) — continued. 

unless there has b^n a previous failure to main- 
tain her ------- - 136 

where she has a life interest only - * 143, 144 

sfssir’ 

Of a bond. 


bringing action in name of himself aud principal, 

how restrained 265 

Vide SuBPOfiNA (Substxtutbd Sbrvxcs.) 

Pendente lite. 

need not be made a party - - - . - 378 

unless the legal estate is vested in him - - ih. 

may make himself a party by supplemental bill - ib. 

may petition that assignor snail not have money 

out of court without notice - - - - ib. 


ASSIGNEES OF BANKBUPTS AND INSOLVENTS: 
Made parties by supplemental bill» entitled to fresh 

securiW for costs - - - - - 39 (n) 

Unable or refusing to institute a suit, proceedings in 

consequence - -- -- --71 

In what cases they will be ordered to allow the bank- 
rupt to use* their names - - - - ^ ib. 

cannot be sued by bankrupt in respect of the suriiliis ib. 
even though uncertificated - . - - 72 

srcinr, where bnnkru{>t has assigned his surplus - 75 

all the property of the bankrupt vested in them with- 
out conveyance ------ 74. 78 

no registry, record or enrolment of tlieir npi>oint- 
.nient necessary - -- -- --74 

Hlay be sued for surplus by the person to whom bank- 
rupt or insolvent has assigned it - - - 75 

As to the commencement of suits by, without concur- 
rence of the creditors ----- 80 


Effect of death of, and appointment of new, 

in bankruptcy - -- -- -- 86 

in insolvency - - - - - - - 85 

Suits by, where one partner only is liankrupt - - 86 

validity of the adjudication how disputed un- 
der the old Acts ------ 87 

under the Bankruptcy Court Act - - . 88 

in wbat cases it may be disputed - - - 89 

Of a defendant liecotuing bankrupt or insolvent, must 


be brought before the Court by suppleniental 
bill --------- 254 

Death of sole assignee, is an abatement of the 

suit - -- -- - - -ib. 

Evidence taken against bankrupt may be read 

against assignees ------ 25*3 

eecm^ where bankruptcy took ploce before evi- 
dence was ta 4 <i?n ------ ib. 
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ASSIGNEES OF BANKRUPTS, Ac iswtinuetL }Mig«. 

Provisional : 

costs of. In cases of foreclosure • • » . 

ASSIGNMENT: 

Its effect uj>oii wife's right by survivorship to her 

chose in action - * » - - 100 . 101 

where for a valuable consideration ... jt,. 
where voluntary ..... 

where by act of law ------ ib. 

Wife’s concurrence in will not Imr Iter right by sur- 
vivorship where assignment by ItuslmiKl would 

not 103 

even though consent lie given in Court - - 104 

Of ivife*s chattels real : 

effect of upon her right by tur\’ivorfihip, IflO, 170, 171 

ASSIGNOR: 

Of chose in action, 

may be joined with assignee us co-pluintiflT - 401 

Mile Paiitibs. 

Of shares in a trading company. Vide Pahtik^. 

Of eqiiitahle interests. Vide Pautirs. 

ASSIf^TANCE, WHIT OF: 

Whether issueil in cases of secpiestration without pre* 

viotts injunction - - - - - - 013 

ATTA( H MENT: 

Derivation of the word 573 

Dilference hetween — and a capias - - • • 5mh 

Nature of the writ ------ a ih. 

Not issiie«1 ugiiinst a eori»oratioa aggregate - - iHii 

against the attoruey-geiieml - - . • 575 

or against a iiicinber of |mrHamciit ... i|». 

iteruSy an infant peer ------ ih, 

or ugiiinst the wunicii of the lleet - - - ih. 

or li sworn clerk ------ ih. 

Form of -------- - 074 

nmiinst haron and feme ----- 57.'> 

Must be made out into the proper county - - 570 

Several attachments iiiav he issued Hgiiiiist the same 

defendant into difiereiit counties - . - ib. 

but only one must be executed ■* - - - ib. 

Into exuiiities palatine - - - - - - ib. 

of Lancaster ------- ih. 

of Chester 577 

of Durham - - - - - - - ih. 

Into cities or towns which are counties in them- 
selves - - - - - - ih. 

Into the Cinque Ports ------ ih. 

Return day - -- -- -- - ih, 

if in term time must lie on a return day * - 57 K 

may be in vacation ------ 577 


them- 
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ATTACHMEN'T— contimMMl. 

Return day — eontimud. 

where party resides within 20 miles of London 

it may ue immediate ----- 577 

where party resides more than 20 miles from 
London ------- - 678 

there must be 15 days between the teste and 
the return ------ ib. 

How sued out and issued ------ ib. 

in forma pauperis ------ 681 

in ordinary cases ------ 678 

Order for : 

in what cases necessary - - - - - ib. 

where defendant resides in the United King- 
dom out of the jurisdiction - - - ib. 

or in the Isle of Man - - - - ib. 

against a feme covert • - - - - 679 

where one has been already issued and de- 
fendant discharged out of emstody upon 
promise which he fails to perform - - ib. 

In what cases unnecessary : 

in all cases except those above specified - 678 

How sued out and issued in ordinary cases: 

AfKdavit, where necessary previous to issuing - 570 

where it is for non-ax>pearance - - - ib, 

SCCI4S, where for not answering - ^ - - ib. 

iiiiist be filed before attachment is issued - ib. 
Notice of, whether necessary to be given - - - ib. 

Scaling of, in w'liat manner done - - - - 680 

must not be before party is in contempt - - ib. 

Indorsement of ------- ib. 

h^jtry of, in registrar's book - - - ‘ - - ib. 

cannot lie made without a note from the clerk 
in court ------- - ib. 

When considered to be issued ----- 581 

Irregular 

if sealed before party in contempt - - - 680 

if issued b<*fore entry in registrar’s luaik - - ib. 

ill bill book - - - ii,. 

etlnm in cases of amended bills - - - - 681 

Kxcciitioii of : 

general order relating to - - - - - ib. 

where it is intended to proceed to a serjeant-at- 
arms or sequestration under I Will. 4, c.30, s. 15 ib. 
ill case of an infant ------ 582 

of II feme covert ----- 580 

within what time ------ ib. 

where it is returnable immediately - - ib. 

Didivery of, to sberifT or iiiider-shcriff - - - 582 

Duty of sheriff ------- ib. 

where defendant is already in custody - - ib. 

sheriff must not discharge prifoner under 
Insolvent Act ------ ib. 
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Duty of ftberilf — continued. 

sherilT not to detain defendant in custociy 
beyond a limited time .... ^8;) 
where defendant la not in custody . « - ib. 

sheriff to make a return - - , . . . 

or if he oiuits to do so he may be ainerocHl - - r>HO 

or committed Hi. 

not to break outer doors ..... 580 

slierilf not entitled to fees from party iuipro|>erl y 
arrested 58 ,'i 

may permit party to be at large after arrest upon 
mesne proi'eas* - - - - - - 080 

but it is at bis own peril - - - - ih. 

warrant to sherift**s oflioer . - - - . 

form of ih. 

must be su)>!<eribecl or indorsed with name 

of clerk in court - ... - 5 H 4 

must be made liefore arrent - . - ib. 

return to, by bailiff - ... - 5 S ,5 

Execution of warrant 

may beexecuted by bailiff outof his liiindrcai tb. 
but not out of the' county - - - ib, 

must not bo on a Siitiilay .... {b. 

serau, 011 an escape .... 5b. 

a Lord CMiancellor** wurrant - - ib. 

nor after tlie rcfturn day - - - • ib. 

Proceeding after arrest . J . 58ti 

Hail may be taken upon mrsfte proresM ... ib. 
cannot in* put 111 iijion arrest for not obeying 

onbjr or (Icerce 5S7 

Mail bond - - ib. 

assigninout of - . * - - • - ib. 

action upon i]», 

will not ]irceludi; the plaintiff from seiiditig 

messenger ...... ib. 

how restrained .... - 58K 

Return to, 

how compel 1 «m 1 against she riff - - - - 5 vi> 

against Chaiieellor of Lancaster - . - 5)M> 

iiiiist Iw in the inline of the sheriff - - 5 H(t. r>81> 

must 1)0 true - - • - - - - bHll 

ought to be oil the day naincil for the return - ih. 

or, if retiiriiable iiiiiiiediatcly, us soon us it is exc> 

ciited - - ih. 

est inventus 5 tH> 

Vepi corpus - -- -- -- - ib. 

where bail lias lieen taken - - - - - ib. 

where defendant is in custody - <* - - ib. 

Special - - - - - - - - - 6 ifl 

where defendant is in cnstoily on a criminal 
charge .-.-----ib, 
where defendant of unsound mind - • - ib. 

bv (Chancellor of Lancaster ... - - 59(l 
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ATT AC II M EN T — conthmed. 

Costs of ^ - 591 

into Ireland, to enforce a decree or order made in 
England - ...----34 

into England, to enforce a decree or order made 
in Ireland - -------38 


ATTACHMENT WITH PEOCLAMATIONS : 

Origin of- - -- -- -- - 605 

In what cases issued ------ ib. 

for want of appearance ----- ib. 

for want of answer ------ ib. 

In what cases it may be dispensed with under 1 W. 4, 
c. 30, 8. 15 - - - - - - - - ib. 

Where affidavit required by the statute cannot be 
made, old practice must be resorted to - - - ib. 

Issues without order ------ 607 

secus, where defendants are resident in Ireland or 
Scotland^ or in the Isle of Man - - . ib. 

Form of the writ - - - - - - - il). 

return day ------- - ib. 

How made out --- - - - - - ib. 

Indorsement - -------jb. 

Must be entered with the registrar - - - - ib. 

Execution of------- - ib. 

slierifi* cannot justify breaking doors - . - (^>6 

Return, 

non eat inventtui ------- ib. 

vepi eerpuB ------- - ib. 

Proceedings after return : 

practice as to putting in plea . - . . 009 

granting dedimus - - - - ib. 

upon contempt, by not appearing, ib. 
Costs of-------- - 610 


ATTAINDER: 

Origin of the term - - - - - 

Effects of - - - - 

incaj^acity to sue - - . . 

forfeiture* of real and personal estate - 
in treason - - - - - 

in felony - - - - - 

from wnat time - - - - 

of real estate - - . 

of i>er8onal estate - - - 

Plea of 

of ancestor, plea of - - - - - 

what things forfeited by - 
in what manner taken advantage of - 
effect of reversal of - - - - - 

difference between a pardon and reversal 
Of husband considered a civil death 
by Act of Parliament . . - . 

hy ordinary process - - - - - 


63 
ib. 
ih. 
ib. 

64 
ib. 
ib. 
ib. 
ib. 

65 
ib. 
ib. 
ib. 
06 
67 

118 

ib. 

ib. 



IXDr-T. 

ATTAINTED PERSONS: 

Ought not to be defendants .... 

In what cases they may he defendants 

ATTESTATION ; 

Of a will of land need nOt be arerred in a bill - 
although such averment is usual 

ATTORN EY^ EN E R A L : 

Necessary party to a suit for the property of an out- 
law ---- - ...7 

by the grantee of the Crown^s chose in action - ih. 
Of his right costs -------12 

in iiiterliKfutory applications - - - - 12 

in cases of cliarity 13 

where he attends by a separate solicitor from re- 
lator - - - - - - ih. 

May attend by a different solicitor from tlie relator 

in cases* where collusion is suspected - - 12 

Cannot lie made a defendant - - - - - 175 

where rights of the Crown are immediately con- 
c€^rnea -------- ih, 

except ill certain castes in the Court of Exclieiitier, ih. 

relating to the revenue - - - - ih, 

where Crown is seised of equity of redemption, 1 70 
and the mortgage is equitable - - - ih. 

ill the case of accoiintants to the Oowii - ih. 
Not protected from discorc'ry hy demurrer if plaiiititf 

eiititlefi to relief - *- - - - -177 

Where a right in theCrow'ii appears ution the record, 

court will not proceed without liim - - 17H 

A necessary jmrty where rights of the Crown are 

not iiiiiiied lately concerned - - - - ih. 

where a defendant is an outlaw - - - - 17U 

where suit relates to the boundaries of a colony - ih. 
where parties claim under distinct grants, reserv- 
ing ilifferent rents - - - - . jh. 

where a title in the Crown appears upon record, ih. 

although no claim made - - - - ih. 

where there is a trust without any specific purpose, Ith) 
in suits relating to the property of a foreign 
state, where the government of such state is not 
recognisetl ------- ih. 

where the King is protec tor of the rights of others ih. 
as grantor of a chose in action - - - ih. 

where the subject matter is appropriated to a 
charity ------- 181 

gerwt where it is given to the officers 
of a charitable foundation - - ih. 

or wltere there is a trustee for the 
charity ------ ih. 

or where it is m private charity - - ih. 
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ATTORN EY-GEN page. 

where charitable legacy is given to an institution 
which is not permanent or defined - . - 18*2 

Process against, 

where he omits to appear - - - - - 183 

or to answer ib. 

Time limited for him to put in liis answer - - 184 

Of taking hill jET/m against . . - 183.087 

Answer of - -- -- -- - 184 

in what cases it ought to be full - • - ib. 

is put in without ooth ----- l8o 
is signed by him ib. 

not liable to exception ----- ib. 
Defendant, in what cases liable to costs - - - ib. 

as Ijet ween solicitoi* and client - - - - ib. 

V/W/» PAnTlK.S. 

ATTORNEY-GENERAL TO THE QV EEN CONSORT. 

Vulif Qvkks CoNsonr. 

ATTORNEY-GENERAL TO THE PRINCE OF 
WALES. VMr I)i;k£ of Cohxwali.. 

ATTORNEY: 

Whether he can be compelled to answer a hill i>f dis- 
covery ------- - 

liiiviiig the custody of deeds, Ac, Vir/e Pahtif.s. 
Substituted service uiion ------ *203 

Po wc r of. Vi(/e Po w' £ k of Atto u n k v . 

ATTORNMENT: 

Proceedings to compel tenants to attorn to senuestrn- 

tors*^ 

Vide SEi^l'F.HTHATION. 

AUCTION. Vide Puhciiaser. 

AUt'TIONEER: 

May be joined as co-plaintilf with his employer - 400 

AUTHORITY: 

To defend a suit may l>e general ... - 40;] 

To file hill, 

must Iw special ------- ib. 

but limy be by parol - - - - - - ib. 

must lie from afl the plaintiffs - - - - 494 

Proceeding where bill filed without authority - - ib. 

on behalf of feme covert - - - * - - ib. 

as eo-plaintiff’ ------- 403 

where plaintitF makes discovery after decree - ib. 
Motion to take bill off the file • - - - - ib. 

must be made as soon as possible - - - th. 

may l>e ordered to stand over till the hearing - ib. 
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AUTRE DROIT : 

Persons suing in, cnnnot be atlmilted forma pauperh^ 42 


AVERMENT: 

Contrary to historical truth, not noticed - - - 23 

AWARD : 

Effect of upon wife’s right by survivorship - - 157 

Bills to impeach. Hdt Abbitrators. 

BAIL : 

May be taken to an attachment in mesne process • 586 
How put in - 587 

Cannot be taken by seijeant-at-arms • ^ . 625 

In what cases it may lie taken under a commission of 
rebellion - 013 


BAIL BOND: 

Assignment of- 537 

Action upon, will not be precluded by plaintiff send- 
ing a messenger 587 

How reatrainetl 688 

BAILIFF (SHERIFF’S): 

Duty of, in making arrest under an attachment - 584 
Vide Auhrst. Attaokmbnt. 

BALANCE, interest on. Vide Irtbrest. 

BANISHMENT of husband, a civil death - - - 1 18 

BANK OF ENGLAND: 

Governor and Company of, may be defendants to a 
suit to restrain transfer of stock or payment of 
dividends 187 

notwithstanding 40 Geo. 8 . c. 36 - - - tMHi 

By 40 Geo. 3, c. 36, liank may be compelled to suffer 

a transfer or payment of dividends - - 198 


or restrained from so doing although not parties. ib. 
Made parties unnecessarily, bill will be dismissed 

with costs - - • - - - 300 

JCffect of notice upon them in authorizing the re- 
straint of transfer, Ac. - - - - - ib. 

Injunction against, cannot be obtained unless upon 
notice to the other parties - - - - 

except in cases of urgency - • - - - ib. 

in wiiicli rase motion must be made on afKdavit 

Interpleader by, in what cases proper ... |b. 

< >f proceedings by disfrin^osagains^ in the Exchequer, ib. 
must lie accompanied by notice of the object of it. ib. 

after tUetringae bill ought to be 61ed in the Bx- 
cheouer -------- 203 

Not bouiici to notice a trust of stock in the public 

funds - -- -- -- -ib. 

Whether bound to notice a specific bequest of stock, 203 

3 A 
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BANKRUPT: pmge. 

Defendant becoming, hie assignees entitled to firesh 
security for costs - - - - - - 80 , w. 

May petition in ybrifia 7 »afiperui - - - - 42 

All bis property Tested in bis assignees without as* 
signmeut ------- 67, n. (a) 

seeuMf under the old law ----- 00 

Not personally disabled from suing - - - - 68 

In wliat cases he may sue - - - - - 09 

when he baa traded with consent of his as- 
signees - - - - - - - -ib, 

when he has been employed by assignees - - ib. 

Uncertificated, 

may hold property against all but his assignees - ib. 
May iile .a bill of discoTery when sued at law - - ib. 

and for an account, but not for relief - - “ 7 ® 

secfiJij where assignees have failed in ejectment - ib. 
Cannot sue for property vested in his assignees - ib. 
though he alleges collusion - - - - ib. 

though the cotninission is invalid . - - j!). 

Ctinnoi by bill impeach the commission ~ * ib. 

How he must proceed when he wants to institute a 

suit - - - - - - - -71 

When permitted to use the names of his assignees - ib. 
Cannot ftle a bill to redeem a mortgage . - - Hi. 

Cannot sue his assignees ------ ib. 

even though unceitidcatcd . - - - 73 

Cannot sue for his property abroad - - - - 73 

or in the colonies ------ ib. 

or in Scotland - - - - - - - ib. 

All his pitmerty, whether in England, Scotlancl, Ire- 
land, plantations or colonies, vested in his as- 
signees ------- 74. 78 

Effect of death or removal of assignees, and appoint- 
ment of new ones - - - - - 74 . 88 

May assign his right to the surplus of Us estate - 7o 
assignee of surplus may sue the assignees for it - ib, 
Certiffeated, may sue for property vubsequently ac- 
quired - ib. 

90cuSf where it is a second bankruptcy - - ib. 

Difference between ahd Insolvent debtor with regard 

to after^scqnired property - - - - 70 

As to the commencement of smts by assignees with- 
out consent of the creditors - - - - 80 

Suits by assignees where one partner only becomes 

liankrupt ------- ili. 

Ought not to be a defendant ----- 174 

Cannot be defendant to a bill praying relief - - 249 

if made so, may demur - - - , - - ib. 

both to discovery and relief - • - - 253 

unless fraud is lulegcd against him - - - ib. 

may be defendant to a bill of discovery merely - 250 
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HAN KH U 'PT—~€unitiitued. 

Evidence taken a^nst in original auit may be read 

agaiiiat asaimee - - - - • • 206 

where t&en after commiMion issued - ib 

Vide Parjibs. 

BANKRUPTCY : 

Theory of- - - - - - - - - 71 

Of plaintiff may be taken advantage of, 

by demurrer ------- 77. 

by plea - - - - - - - - ib. 

Between filing of bill and plea may be pleaded - ib. 
Form of plea of - ib. 

since Ikinkniptcy Court Act - - - - 7 h 

Effect of bankruptcy of plaintiff after suit commenced, 

in Cliancery ib. 

in the Exchequer - - - - - ib. 

Of continuing a suit after bankruptcy of plaintiff, 

in Chancery - . -79 

in the Exchequer - - - - - - 78 

Of plaintiff,practice ns to dissolving Injunction in case of, 80 
in Chancery ------- ib. 

in the Exchequer ------ ib. 

Court of : 

Established by I ft 2 Will. 4, c. M - - - HH 

Proceedings by bankrupt in, to dispute adjudi- 
cation ------- - ib. 

Evidence in support of commission, old practice 
as to • . • , • • • * - - 80 

Practice where it is intended to dispute the adju- 
dication -------87 

difference between former and present enact- 
ments ------ HH 

under the Bankruptcy Court Act - ib. 11. 
Depositions in, where conclusive evidence of validity 
of adjudication ----- - - ib. 

only conclusive evidence of facts, and not of 
conclusions from - - - - - 89 

Act of : 

I n what cases it may be dis|>uted - » 87 . 89 

Of the notice required to enable defendant to dis- 
pute - - - - - - - >87 

WMiere deiiositions arc conclusive evidence of - 88 


W'ithin ^’fiat period it may be disputed - 88, 8tl 

Proof of debt in, 

its effect upon wife's right by survivorship - 1^7 

Of husband : 

its effect upon wife's right by survivorship - 162 

will not deprive wife other right to a setuement, I6:i 
Fide Husband. Fbxb Covert. 

Of a defendant, no abatement of suit, 

Plaintiff may either dismiss his bill . - - 254 

or go on against assignees - - - • ib. 

Attsignees must he brou^t before the court by 
supplemental bill ------ ib. 

Dcatn of sole assignee abates suit - - - ib. 

3 aS 
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BATTERY of person serving Subpoena. pi^g^- 

Vide SuBPCBNA, Contempt of. 

BILL: 

General nature of 411 

what it must contain ----- ib. 
formal parts of------ - 412 

Must be for an adequate value ----- 431 

Court will not entertain a suit for matter under 10 /. ib. 
or 40«. per annum - - - - - - 432 

except in cases of charities - - - - ib. 

or fraud ------ ib. 

or to establish a right - - - - ib. 

or Ibr quib-rents ----- ib. 

Inadequacy of value^ how taken advantage of - - ib. 

by the defendant ------ ib. 

by the court ------- ib. 

Cannot be for part of a matter ----- ib. 

nor for one of two claims upon the same defend- 
ant ------- - 433 

nor in respect of one of two mortgages by same 
defendant ------- ib. 

nor where there is a mortgage and bond from one 
only - -- -- -- -ib. 

Limitation of the rule where matter is incapable 

of immediate decision - - - - 434 

as in bills for preservation of evidence - ib. 
for the preservation of property pending liti- 
mtion in other courts - - - ib. 

Whether a bill can be sustained for partnership ac- 
counts without praying a dissolution - - 43.5 

• Must not be multifarious ------ 437 

Vide Mui.TiFAiixotTaNX 8 s. 

Must not be scandalous or impertinent - . - 451 

Vide ScAifDAi. AND Impbrtxnrnox. 

In what case it may be file«l by^eme covert - - 149 

against her huslauid ------ 150 

husband must l>e substantive party - - - il>. 

Different sorts of------ - 402 

Original - -- -- -- -- ib. 

praying relief - - - - - - - ib. 

not praying relief ------ n,. 

Not original - -- -- -- - 403 

In the nature of original ------ 4413 

Praying the decree of the court - - - - ib. 

Of interpleader ------- ib. 

Certiorari ------ ---ib. 

To perpetuate testimony ------ ib. 

Of discovery - -- -- -- -ib. 

Of the authority to file ------ ib. 

Vide Authority. Solicitor. Sanction opthb Court. 

By whom prepared ------- 403 

shoula strictly be prepared bv the solicitor - ib. 
but usually drawn by counsel - - - - ib. 

Signature of counsel to, 

necessary either to draft or engrossment 


400 
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BILL — cuniinued. 

Signnture of couimel U^-^-amimued. 

omiMion of, may be objected to by demurrer - 4t:10 

or motion - - - - « • ib. 

referenee to the maeter to inquire into • • ib. 

neccMary to amended bill • • . . . 410 

secuMf where the amendments have been in- 
8erte<l in the original draft ... ilv, 
unless made bv another counsel - - - ib. 

foi^ery of, proceedings when committed - - it*, 

orderof court asto - • - - - - ib. 

M ay lie converted into an information by amendment, 51 d 
Matter of : 

must show that the plalhtiff has a right or an in- 
terest 415 

rule not confined to one plaintiff only - 414 

must show that the plaintiff's interest is actually 

existing ib. 

possibility or probability of future title will 
not do ------ - ib. 

any certain interest, however small, will be 
sufKcieiit - - - - - - - 415 

is not capable of being dc^feated • • - ib. 

that plaintiff lilts a proi>er title - - - 41(1 

that he has obtained probate or atl ministration, 

Fic/c Admxni^itiiatob. Hxboutor. Phoiiatk. 
Plaintiff* may claim same right by different 

titles ....... 440 

Must show that all preliminary acts to complete 

plaiiitifTs title have lieen done- * - 4dl 

mere allegation that title complete not sufK- 
cieiit - - - - - - - 422 

but cmseiit of creditors, (kc. need not be 
averred ------- ib. 

Derivation title must lie sluiwn - - - - ib. 

where claim depends only on title - il>. 425 

in bills by lessee of lay realtor for tithes - ib. 
iScctis, where plaintiff's claim depends upon pri- 
vity or contract, and not title - - - - 424 

as in suits between mortgagee anil mortgagor ib. 

lessor ana lessee - - ib. 

principal and agent - - ib. 

In stating the case against the defendant - ^ - 425 
same provision not required as in stating 

plaintifTs title ib. 

not necessary to state that a defendant has 
proved will - - - - - - 421 

but must show that defendant has some in- 
terest 426 

MTCfis, in ca^s of memliers or officers of cor- 
porations • ib. 

of Rttornies or agents - - - ' - ih. 

MuNtshow privity between plaintiff and defen- 
dant 
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BULL — continued. I 

Matter of— eontlnueel, 

k^niee ot creditor cannot sue debtor to a 
testator’s estate ..... 

exedfdioBs In ease of fraud or collusion 
general averment of fraud or collusion suffi* 
cient 

of insolvencv ..... 

of partnership - - - - - 

joinder of representative of a deceased repre* 
sentative 

actual represeiffative must be before the 
court - - - - . - 

brokers or agents, eiUployment 6f, does not 
destroy pnviw ..... 
must pray proper refief ..... 
prayer for specific relief not always necessary - 
but where inserted must be proper to the case, 
and if not, relief cannot be granted under 

S meral prayer ..... 

ng to TO proved must be stated 
Inanity will not be directed unless ground 
ur laid ibr it !n pleadings ... 
Form of-.-..®.... 
usually consists of nine parts - - - . 

but not all equally necessary .... 

1. Address of the bfll ..... 

when seals are in the King’s hands 
when Lord Chancellor himself is plaintiff - 
form of nsiially put up in the Six Clerks* 
ofBce 

2. Names and addresses of plaintiffs - - - 

must be eorfeetly stated . - - - 

omission of address, how taken advantage of, 
by demurrer - . - - . 

by plea ...... 

ly motion 

VU£b SncuaiTY for Coare. 

Executors or administrators need not de- 
scribe themselves as stieh ... 
where plaiiitilf sues on behalf of himself aiul 
Others ....... 

3. Stating part • 

plaintHTs equity must appear in - 
not Bullicient to ttaie a case at law, and 
eharge eduity 

facts must be alleged positively ... 
unleM they are those respecting which a dis- 
covery is songht - - - . . 

sufllcietit must be averre<l to found a decree, 
technical expressious, liow far they should 
be used 

in alleging a seiilii in ... 
imsession of term - 
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Bli«L — continued, 

Form of— Statiog pitet. ^ t amt in ued , 

neimm of things manurablr, 407 
not manunMpy ib. 
wofds to enlorgo meaning ... ib. 
not absolutely necessary ... 4118 
legal effect of deeds only should be stated^ ib. 
in what oases instruments should be set forth 
in hoc verba ...... 400 

old practice of learing document iu the 
hands of clerk in eourty and praying 
that defendant might inspect it • 470 
discontinued in modern practice - - ib. 

where e4:>nTeyanee would be valid at law, 

the deed need not l>e stated • - 471 

eecuSi where it is necessary to give effcot 
to the transaction .... ib. 

mere regulations introduced by statute do 

not alter rule of pleading - - - ib. 

bartfoin and enle need not be stated to 
have been enrolled - » - - ib. 

annuity deed need not to be stated to 
have been registered •* • - ib. 

agreement need not bo stated to lie in 
writing 47*J 

or to have been signed ... ib. 
etavipiny not necessary to be averred - ib. 
letters containing an agreement may hit 

stated us constituting the agreement- ib. 
or as evidence of it - - - - ib. 

where an instriinieut is created by statute, it 
must lie stated with all the circum- 
stances required - - * . • ‘*^•1 

will of lands must be averred to 1>c in 
writing jb. 

but not to be duly executed and attested, ib. 
although usual so to aver it - ^ - - 474 

as to statements of right under copy right Acts, ib. 
wherever instrument iu writing is necessary 

at law, it must be averred • - - 475 

where things lie in grant ... il». 
demise of tithes - - - - ib. 

referring to instruments makes them part of 

or Uie record ----- ib. 

does not make them evidence - - ib. 

singular case in illustration of this posi- 
tion - - - . • - - 470 

of the certainty rf«quired in - - - ib. 

in allegations of time - - - - 477 

on or about’* ... - ib. 

in alleging incidenU ... - 47H 

in bills to establish rights of way - - ib. 

fur the delivery up of deeds - 471» 
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BILL — continued. 

Fonn of— Statiog part— 

where defendant has intermixed the 
boundaries of an estate • . - 470 

in bills to establish a modus - - ib. 

to restrain setting up outstand- 
ing terms - - - 4S0 

for relief on the ground of error, ib* 
to open settled accounts - - ib. 

where defendant sets up a stated 

account in bar - - - 481 

or on award - - - - ib. 

want of certainty in, 

may be taken advantage of by demurrer, ib. 

at the hearing - - - - ib. 

4. Charge of confederacy, what ... 482 
origin of ----- - 483 

not used in amicable suits - - - ib. 

never used against a peer - - - ib. 

need not be answered by defendant de- 
murring for multiferiousness - - ib. 

answer to cannot be compelled - - ib. 

6. Charging part 484 

ori^n of its introduction - - - ib. 

for what purpose used - - - - ib. 

the plaintiiTs e€|uity must not appear in 
this port only .... - ib, 

may be ouiitteu • - - . - ib. 

allegation of pretence sufficient to put 
matter in issue - - . - . 485 

8. Averment of jurisdiction - - - - ib. 

will not give court jurisdiction unless a 
case for it is shown - • - . 486 

omission of, will not render the bill de- 
fective ------ ib. 

7. Interrogating part - ----- ili. 

for what purpose framed - . . ib. 

must be founded on former part of bill, 487 
many micstions may be asked on a sin- 
gle fulegation or charge - - - ib. 

but must be conBned to tlie charge or 
allegation ------ 4H6 

if interrogotories not founded on charge 
or allegation be answered, the matter 
is put in issue ----- 486 

8. Prayer for relief ------ ib. 

for epedal relief ------ ib. 

deficiency in, may be stmplied under 
prayer for general relief - • - ib. 

but uiust be consistent with special rtv 
lief prayed, aud case made by the bill, 49(1 
alternative prayer - . - . . 4(Ki 
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Form of — 8. Prayer for relief-— cofUiMM^. 

Offer to do eqidty, 

in what eases required - • . 407 

entitles defendant to a decree with- 
out a cross bill • • • • ib. 

Offbr to pay what is due to defendant - tb. 
not now * considered necessary in 
bilb for account ... ib. 
but must be inserted in biUs to set 
aside securities - - - . 408 

ucui in cases under the Bankrupt 
Act -•••-« lb. 
ted qu. where assimees file a bill in 
equity to set aside a contract on 
the ground of usu^ - - Ib. n. 

Waiver of pensity or forfeiture - • ib. 

not necessary where bill seeks only 
single value of tithes ... 40U 
nor in suite by executors of tithe- 
owners - - . . - ib* 

Whether a bill for discovery ran l>e con- 
verted into one for relief by oilding 
a prayer ------ 514 

sfinSfeittnay • • • • 615 

Bill for relief cannot be converted into 
a bill for discovery by striking out 
prayer ib. 

For gefteral relief « - - . - 4Ki> 

deficiency in general prayer may be suji- 
plicd under 401 

when facts which entitle plaintiff to it 
are put in issue - - - - ib, 

provided they have been put in issue to 
show claim for relief - - - 402 

fraudulent release ordered to be deli- 
vered up in bill for an account - - ib. 

s|»ecific performance of marriage articles 
decree on bill to enforce a settlement, ib. 
relief under, must be consistent with 
special relief prayed, and case timde 

by the bill 41K) 

declaration that defendant has eleetcil, 
not granted under prayer that she 
may elect ------ ib. 

ii(*r a decree for land under prayer for 
annuity ------ ib. 

nor account of rents and profits under a 
prayer for specific performance - - ib. 

nor sp<^ific performance with parol 
variation proved by a defendant - 401 
but in suits Tor tithes a tlccree may lie 
had for a modus proved by dcfcuuant, ib. 
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BILL — continued. \ 

Form of — 8. Prayer for relief — cenUmed, 

ii[itere6t on a balance not decreed under 
l^nerai relief - - - . 

on further directions - 

examination de bene eeae not ^permitted 
under urayer for a commission - 
lilaintiflT milin^ in obtaining a decree for 
specific periormance, cannot have an 
inquiry into the management of the 
estate by the defendant - . - 

not always sufiicient without special 
prayer ------ 

e. p. where costs only can be prayed^ 
0. Prayer of a process and provisional orders, 

. for subpoena ------ 

for letter missive - - - - - 

Peer. 

where Attorney-general is defendant - 
no person a defradant unless named in prayer 
of process ------ 

though charged to be out of the 

junsdietion . • . - 

for injunction ------ 

usually inserted in special prayer - 
but not necessarily so, if tif prayer for 
process ------ 

injunction cannot be had unless prayed 
for ------- 

for a ne exeat regno - - - - - 

not absolutely necessary to be inserted - 
in what cases accompanied by affidavit . - - 

in suits to obtain the benefit of lost instru- 
ments- ------ 

eecue in suits for a discovery only - 
or for a re-execution of cancelled in- 
strument ------ 

in suits to limit the responsibility of s1iii>- 
owncrs under 58 O. 8, c. 150 - - - 

ill suits to examine witnesses de bene esse 
in ifitoqileading suits - - - • - 

(^mission of affidavit can only be objected to 
by demurrer ------ 

Filing of --------- 

in what manner done in Chancei^ 

in the Exchequer 

must be dated on the day - - - - 

no pleading of record before filing 
no office copy can be made before bill filed - 
Amendment of - -- -- -- 

Vitie Amrnpmbnt. Bile (axendbo.) 

Taking of, off the file, 

when filed by an iuilierile person - - - 

but not whcra filed before imbecility commenced, 
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BILL (AMENDED) jinge. 

And original bill constitute but one record • « diH) 

muBt be addressed to the eame judge - - - ib. 

must be Ukk^jtro eonfeim together • - - ib. 

Defendant after answering original bill, should an- 
swer amendment only . . • • • - ib. 

Plaintiff by amending loses his priority over cross- 
bill it,. 

Service of subposna upon clerit in court, good - - *207 

Vide Bilz.. 

Taken off the file for irregularity - . . « 551 

after answer reserving the same benefit as if a 
demurrer or plea had lieen filed - - - ib. 

Not on the tile till entc^red in bill book . - . 540 

Attachment u]x>n, before entry In bill l>o€>ky irregular, 581 
Defendant has eight days to consider whether he 
will answer - ib. 

If no answer within eight days, plaintiff may reply 
or set eanse down - - * - - - - ib. 

If plaintiff requires an answer to, he must serve siilj- 

pcena - 550 

sectis where he has served order that ilefendaiit 
may answer amendment, and exceptions at 
same time ------- ib. 

Defendant nmy either answer or plead, or demur to, ib. 
Irregularity in, should be taken advantage of by de- 
murrer or plea ------ 551 

but defendant may reserve to himself the Hatnc 
benefit by answer ----- tb. 


BILL (OF DISCOVERY): 

By an idiot or lunatic, liable to plea on the ground of 

fdifdcy or lunacy - - - - - - 11.* 

Whether it can be converted into one for relief - 515 

jtrmble it may - - - * - - - 510 

but ill su4*h case defendant will fie eiitiiluil 

to put in a new answer - - - - |l», 

and to the costs of discaivery - - - ii». 

cross bill treated with more lenity than an origi- 


nal bill - -- -- -- - ib. 

Bill for relief cannot lie converted into, by striking 

out prayer - - • - - - -517 


BILL (TAlcKif rao confksso). 

Against privilciged persons, may lie read as evidence 
offainst them, not confined to hills of dis- 
e<ivery - - - - • • • 880,^187 

Query, Whether it can against persons abscoiiding or 

in custody <M>ti 

Vide Pao CoNFEsfto. 

400 


HILL (with doublk asi-jBct) 
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BILL (CROSS), page. 

Filed for diaeorery, converted intoone for relief - 516 
Plaintiff in origintu bill loses his priority over cross 

bill by amending - ..... 509 

Filing of, no waiver of the costs of contempt - - 664 

BILL AND ANSWER. Vide Hramvo. 

BILL BOOK, what 680 

Entry of bill is necessary before attachment - - ib. 

etiam amended bill 58JI 


BISHOP, m? Parties. 

BISHOPRICS, temporalities of. 

Informations concerning • - . - - - - 7 

Vide Irformatiors. 

BONA NOTABILIA. Vide Phobatk. Prbrooativk. 
BOND, 

Obligee in. Vide Parties. 

Cremtor. Vuie SpECXAi/nr Cubditob. 

Bail. Vide BAiir^BoifD. 

BOOK, Registrar’s. Vtile Registrar’s BooIl. 

BOOKS, &c. 

Production of before master, in cases of prisoners in 


custody - 673 

BOUNDARIES: 

Of colonial provinces— 

suit relating to- - - - - - -24 

Vide Council. 

attorney-general a necessary party to a suit re- 
secting ------- - 17U 

Vide Parties. 

BROKERS, 

Employment of, will not destroy privity - - - 428 

CANCELLED INSTRUMENT: 

Bill to obtain benefit of, need not be accompanied 

by affidavit ------- 504 

CAPIAS, 

Difference between, and attachment - - - 588 

< ASE, 

* For the otunion of a court of law cannot be stated on 

behalf of an infant - - - - loO. 238 
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CAUSE: 

What cause may be shown against a deerae by in&nt 

defendant 243 

Vide luFAUT. 

Shown against a decree by infant plaintiff . . loi 

CEPI CORPUS: 

Vide Attaohmbnt. Attacrmbut with Pbooulxations. 
Habras CoRPca. MKssuifaaii. Skujxant at Arms. 
Commission of Rb8bi.lion, Su*« 

CERTAINTY required in a bilL Vide bill (Stating Part). 

CERTIFICATE: 

Of appointment of assignee in bankruptcy substituted 

for record, registry or enrollment - - - 74 

Of master, 

tqion reference for scandal and impertinence * 407 

requires no contirmation ... - ib. 

may be excepted t4> • • « - • 45H 

within what time - • • • ib. 

CESTUI QUl TRUSTS. Fide Parti bs. 

CHANCELLOR,. LORD, 

Bills usually addressed to - - - - - - 1 

Bills by, addressed to the King • . . • ib. 

CHANCERY, 

In what cases informations may be 61ed in - - 4, 5 

CHAPELS, DISSENTING, 

Informotions relating to- - - - - -14 

CHARITIES: 

Founded by Royal charter need not be established 
bv decree ------- 10,«. 

Where founded by private individuals ... ib. 
General. Vide Informationb - - - - 7 

Distinction l*etween public and nrivate - - - 183 

I ti what cases the attorney-general is a necessary |>arty 
to a suit respecting money appropriated to 
Vide Attorwky-Gknbuai- 

CHARITY COMMISSIONERS ACTS, 

Informations under -------0 

Vide Informations. 

CHARTER, 

Corporations established by. Vide Corporatiobs. 
CHATTELS REAL: 

Of wife, interest of husband in * .... 107 

effect of an agreement for aa assignment upon - 170 
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CHESTER: 

Attoniey<^;«aeml of ------ -6 

Orei^t sessions in, aboUshed ..... g 
C ounty palatine of, 

of attadHuenti into ------ 577 


CHILDREN; 

How far. interested in wife’s right to a settlement, 144, 145 
CHOSE IN ACTION: 

Informations for by grantee of Crown ... 7 

May be assigned to Uie King ..... ib. 

granted by the King ..... ib. 
Cannot be taken under a sequestration ... 637 
Assignor of, may be joined as co-plaintiff with assignee, 401 
Assignor of. Vidie FajRTics. Fbms Covbrt. 

CHUliCH: 

Informations on behalf of King as supreme head of 

the church ..... .7 

CHURCHWARDENS, may join in a suit with a pauper, 40 

CINQUE PORTS, of attachments into - ... 577 

CITIES and Towns which are Counties in themselves, 

Of attachments into ...... ib. 

CIVIL DEATH of Husband, what is - - . .118 

Transportation for life • • - - . - ib. 

Attainder by Act of Parliament - - . - ib. 

by ordinary process ..... ib. 
Being an alien and living abroad .... ii>. 

CIVILITER MORTUUS. Ficfo Civil Dbath. 

CLANDESTINE MARRIAGE: 

How wife’s property mutt be settled in case of . 141 

Effect of subsequent adultery by wife upon her right 

to a settlement - .... 147 

CLASS, 

Person claiming as one of. Vide P arti bs. 
CLERGYMAN. Vide Mimotbr of Parish. 

CLERK IN COURT: 

Appointed to act as solicitor for persons in/brma pau- 
peris --.--.-.45 
Service of mthpasna imn, 

good on amended bills ..... 257 

secus on cross bills ih. 

siinplemental bills ..... ib. 

bills of Mvivor ib. 
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CUSRK IN CX>URT— csMtHmieir. 

Of leaving 4locuinent referred to in a bill in tbe band 

^ praying tbe defendant iaapaet it • « 470 

diacontittued in modem practice • • • « » ib. 

CLUB: 

Membera of. Vide Partibs. 

Committee of. Fide Pabtibs. 

COHABITATION, 

Refusal of by erifc will deprire her of her right to 

maintenance ont of her own income • - 13«> 

collateral security. Fid^ Partibs. 

COLLI SION, 

Between assignee and a debtor to the estate not a 

ground for a hill - - - - - - 70 

Vide Fhaup a»d CoLLcaioN. 

COr.ONIAL GOVERNMENT, 

Existing by charier, may sue in courts here - • *24 

COLONIES: 

Buiikriipt mnimt sue for hts pr^erty in • • *73 

Property of bankrupt in vests In astugnecs - - 74 

no registry or enrollment necessiirv • - • ib. 

In suits relating to the honnduries of provinces in, 

attorney-general must he a party - - - 170 

Sequestration not issued into, unless upon application 

to the King in council ..... 029 

COMBINATION AND CONFEDERACY : 

Answer to general charge of, cannot lie comjiclled - 4K:j 
Never charged against a peer ..... ili. 
Cliiirge of to he material must he flistinctly alleged - ih. 
Genenil denial of, omitted in infant’s answer - - 237 

Persons having common right may lawfully combine 
to defend it------- - 433 

COMMISSION (OR FIAT) OF BANKRU1»TCV. 

Cannot l>e impeached by bill of bankrupt - - 70 

COMMISSION, 

To take examination of a feme covert in the country, 121 
where feme is abroad ..... ih. 
To apfioint guardian ad lUetn - - - - . 231 

To appoint guardian and take answer of infant - 234 

where mfant abroad Ih. 

Vide l.vFANT. 

COMMISSION OF REBELLION: .... 610 
In what cases issued ih. 

^Nature of the process - - - - - - ih. 

why directed to special commiseioners - - ib. 
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COMMISSION OF REBELLION— page. 

Order for, unnecesaary 611 

$ecu§ where party is out of the kingdom « - ib. 

How made out- ib. 

Form of --------- ib. 

Docquet - - -- -- -- - 612 

Return day - -- -- -- - ib. 

In what manner executed - - - - - - 613 

commissioners may break open doors - - ib. 

but should have a peace officer with them - - ib. 

may be on a Sunday ------ ib. 

but only in cases of necessity - . - ib. 

Bail to, in what cases taken ----- ib. 
form of bail-bond ------ ib. 

Proceeding where no bail ----- 614 
defendant must be brought up to the court - ib. 
but if no court sitting he must be lodged in 
prison - -- -- -- - 615 

Escape or rescue ib. 

Return of ib. 

how enforced ------- ib. 

eepi cofjmt -------- 616 

non est inventus ------ ib. 

Costs oi --------- ib. 


COMMITTEE OF IDIOTS OR LUNATICS: 

Necessary party to a suit on behalf of the idiot or 
lunatic - - - - - - - ' - -115 

Proceeding in consequence of change or death of - 116 

Must be co-defendant with idiot or lunatic - - 173 

Must be a party to a suit against idiot or lunatic - 219 
Must defend the suit fbr him ----- ib. 

Unless where his interest Is adverse - - - 220 

Must apply to be appointed guardian to defend for 
idiot or lunatic ------- 219 

Course of proceeding where idiot or lunatic is defend- 
ant, anu no committee has been appointed - - 220 

Vide Paiitics. 


COMMON RIGHT: 

Persons having, may lawfully combine to defend it, 433 


COMMON SEAL: 


Method of proceeding, where party having custody 
of refuses to affix it to answer - - - . igg 

Must be put to examination as well as to answer - 194 

COMMONS, Member of House. Vide Mbmbbr of Par- 

UAMRlfT. 


COMPLIANCE with irregular order, a waiver of irregu- 
larity ---------- 

Seeus with an eroneous order - - - - 


667 

ib. 


CONFEDERACY. Vide Combination and Confrdrbacy. 
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CONSENT: p*ge. 

Of creditor to suitd hy tusigneod . • . . 

Of Lord Chancellor necessary, prior to inaUtatuig 
suits on behalf of idiots or lunatics . - « -^110 

Of married woman, to payment out of court 
VuU ynum Covert. 

Of new plaintiff niwessary, on motion for leave to 
add after answer •••..*. 39 I 
Of creditors, to suits by assignees • . - 

Of feme covert in couri, 

will not give validity to an assignment of her 
reversionan' chote in action - - - . l(U 

Vide Fbmk Covert. 


CONTEMPTS : 

Ordinary --------- 

by non-obedience to subpccna - - - - 

by corporations, aggrcipttc - - - - 

by party not eiitilTed to privilege 

entitled to privilege - - - - 

by officer of the court - - - • - 

Effect of. ride ** CoKTBMiT in Proobss.*’ 
Extraordinary 

llii}»bund insisting upon w'ife’s joining in defence 
HguiiiHt her conscience, guilty of 
Infant may be committed for . • . . • 

1 It fu lit pays no costs of 
Of siibpicua. Viiie Subccbna. 

lly disturbing sequestrators - . - - - 


57-2 

ib. 

r.7a 

ib. 

ib. 

ib. 

67‘2 

dlO 

‘247 

ib. 

044 


CONTEMPT, (Process of) 

Against ordinary persons not privileged, 

at the suit o? a person in fonna jMuperis - - 40 

of the writ of attachiiiciit . _ - - 570 

VicUf Attaohmknt. 

of the writ of Iwheae Cftrpue • . - - 5111 

Vide II auras Courrs. 

of the messenger 000 

I'id#! MBSSRNflKR. 

of the writ of attachment with proclamation, 00-> 

Vide Attachment with Proci-amation. 
of the commission of rebellion - - - - 010 

Vide UKBRI.1.10N, Commission ok. 
of the serjeant-at-amis ----- 017, 

Vide Skkjbantwat-arms. 
of the sequestration ------ 

vide SKqUBSTRATIOW. 

Against peers an<l other persons having privilege 

of Parliament, officers of the Court - - - 007 

Vide Skquksthation. 

Against corporations 

Vide Corkorations. Distrinoam. 

Against Attorney-general - - - - - 

Vide A'CTORNKY-CiENKBAI.. 

3 u 
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CONTEMPT, (JPtooew ofy^continued. page. 

Not to be issued ^tbout special moHon where de- 
fendants are abroad or in Scotland, Ireland, or the 
Isle of Man --------278 

Irregularity in, 

waived by compliance - - - • • 600 

secua where order erroneous ... 007 
course where contempt is for non-appearance, ib. 
Appeabancb. 

Not waived by acceptance of costs where answer is 
reported insufficient ------ 001 


CONTEMPT IN PKOCESS: 


Party not in contempt till attachment sealed - 
Effect of, upon proceedings in the cause - - 

Dcfeiulant in contempt to a sequestration, al- 
lowed to put in answer after decree - 
Contemuor cannot be heard . - . - 

on motion to dissolve injunction 

to pay money into court - 
for a reference in case of fore- 
closure under 7 Geo. 3, c. 20, 
to pay costs of abandoned 
motion - - - - 

rule applies only to applications in the 
same cause ------ 

Contemuor may be heard, 

in another cause - - - - - 

upon motion to discharge the order upon 
which he is in contempt 
but he must not mix up other uiatt€»rs 
with liis application - - - 

in opposition to any application against 
him ------- 

Demurrer ; ouestion whether demurrer can 
bf! bled after attachment without leave 
set at rest by new orders - « - 

Plea cannot be fil«l, 1 

Dedimu. cannot bo tMned,| Tc’tuJed - 

arrus after ordinary attachment 
In what manner cleared ------ 

by obedience and paying or tendering the costs - 
where process has not been executed - 
where process has been executed 
upon putting in answer, 

defendant niiw be discharged - - - 

and cannot 4 m detained till report upon 
sufficiency - - - - - 

arcus after three insufficient answers 
but if answer insufficient, the process may 
be resumed 

and acceptance of costs no waiver 


059 

655 

634 

ib. 

656 
ib. 

ib. 

ib. 

ib. 


6.56 

0o7 

ib. 

ib. 

ib. 

058 


659 

ib. 

60U 

ib. 

ib. 

ib. 


661 

ib. 

ib. 

ib. 

ib. 
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CONTEMPT IN PROC£SS«-.cM<ifHM«£. 

MCMt wbm daiendut ha* been die* 
charged upon promiee to put In a fiill 
answer ana fails . • . . 

Waiver of, 

by acceptance of costa • . . . . 

not by accepting costs of answer, which is 

afterwards reported insufiicient • (Ml 
sccus where defendant is di9charged upon 
promise to put in a full answer and 
fails in doing so .... 011*2 

by acceptance of answer - - . . . 003 

after insuiKoient answer - - - . ih. 

by moving u])on admissions in - • • ib, 

by taking an office copy of - « - - CHM 

sectis where coupled with a thuiiurrcr » ib. 
by ameiulitig bill ...... ib. 

not by filing cross-bill ..... ih. 

Discharge of, 

for irregularity 005 

np]iliciiti«ui must lie made lieforc coni pi itiiico, 000 
whcrci it is for want of it]ipearaiico - 007 

Vide Api'Kauanck. 

upon motion orjMJtitioii .... ih. 
supported by affidavit - - - - - ib. 

llofiTonce to the master Ufioii - - - . - (Kir> 

dcleiidant disclinrged pending reference upon 
his giving security - - - - - ib. 

liijitiicti<»ii to restrain action at law upon coutcunpts 

irregularly issucil 005 

Of prisoners in custody for .... 008 
Vide Prihonkbs. 

C’ONSTL resident abroail, not required to give security 
for costs ..--..-.-.34 

CONTINGENT INTERESTS. Vide Paktiks. 

CONTINGENT REMAINDER: 

Persons entitled to. Vide Parti K a. 

Trustees to. Vide Partirs. 

CONTRACTS BY LUNATIC: 

As to setting them aside - - - - - -110 

CONTRIBUTION, Persons liable to. Vide Partik.^, 
CONTRIVANCE OR TRICK. Vide Trick or Cow- 

TIllVANCK. 

CONVEYANCE in fee, bow stated in a bill ... 401 ) 

in tail ------- ib. 

witli livery may lie pleaded without 
averring deed ----- 471 

Xidr Dsbo. 

3 D *J 
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CONVICTED PERSONS: I»age. 

In what eases they may be made defendants - - 26 

CONVICTION for murder or manslaughter^ plea of - 65 

What things are forfeited upon - - - - ib. 

In what manner taken advantage of - - - - ib. 

Where not necessary to be pleaned - - - - 66 


CO-OBLIGORS. Vide Parties. 
CO-PLAINTIFFS. Vide Plaintiffs. Parties. 


COPY BILL must accompany letter musive - - oOl 

As to borrowing by pnsoners. Vide Prisonxbs. 

COPYHOLD ESTATES forfeited to lord and not the 

king by attainder -------64 

Decree of foreclosure against an infant where land is 
copyhold - -- -- -- - 5526 

May be seised by sequestrators - - - - 641 

For lives, 

lord necessary party to suits for - - - 358 

secue in suits for copyholds of inheritance - ib. 

COPYRIGHT ACTS : 

As to statement in a bill under ----- 474 

CORNWALL, Attorney-general of Duchy of, - - 0 

Of Informations by ------- ib. 


Vide DircHY of Cornwall. Duke of Cornwall. 

CORPORATIONS : 

Aggregate : 

cannot sue in the name of head alone - - 25 

unless specially authorized - - - - ib. 

having a head, cannot sue or be sued without it 26 
when grant has been made to them by a differ- 
ent name . - - - - - - Ib. 

head of need not be named - - . . 27 

members of need not be named - * . " - ib. 

but if named, suit does not abate by their death, ib. 
By prescription : 

having several names • - - - 25 

may sue in one or the other - - - ib. 

By charter - - - - - - - ib. 

sue in their name of foundation - - ib. 

though better known by another - - ib. 

must be sued by their corporate name - - 180 

cannot be sued without their head * * * 

members of, shou||| not be named by their own 

names ------- ib. 

unless they are made parties for the purposes 
of discovery ------ ib. 

officers of, may l>e made parties for the purposes 

of discovery ------ 187 
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CORPORATiONS--.€«m/iittiMl. 

Aggregate — coniinued. 

but not Where diseovery would be prejudleiaK 
to the corroration and not neceesary 
to plaintiff . . • • . Igg 

or where officer is a mere witness - ib. 
answer under eonunop seal ... igp. 4 ho 
bound to make a full answer • . . . ib. 

and for that purpose to cause the muniments 
and books in their possession to be searched . ib. 
not doing their utmost to put in a full answer^ 
liable to costs ....... ib. 

methocl of procccHling where persons Imving the 
common seal refuse to affix it - . • . ib. 

raiiuot be attached ib. 

process to com pel appearance or answer from - IftO 
to take bill pro canfemio against - - ib. dH7 

process to enforce otiedience to decree or or<ler hy^ HKI 
to enforce paynumt of cohIm by • ltl4 

answer to examination by -> ib. 
must put in examination under common seal, 480 

Sole : 

must show in what right he sues - - SW 

suit bv, abates by his death • • - ib. 

Revivor upoti death of : 

when suit for his own benefit - - ib. 

when for the benefit of others • - ib. 

Suit by persons assuming corporate charaetur not 

permitted ----•--•20 

Vide Joint Stock Comi*anik». 

Foreign, may sue in tliis country - - - - 

Not necessary in bills by, to state the names of the 

luenilM^TS ----- - - 00 

nor to show how they were incorporated - - ib. 

unless the fact of their incoriuiratlon is denied - ib. 

CORPORATIONS, Members and Officers of : 

In wliat cases made parties to a suit - - - - 304 

Vide Parti K8. 

CORPORATE CHARACTER, must not be assumed in 

suits by individuals - -- ----20 

CORRUPT MOTIVES, not scandalous to impute in a 
bill to remove trustees .---•-- 463 

COSTS : 

Acceptance of, 

a waiver of irregularity in order to amend ^ - 641 
a ground for discharging an order to set aside 
an order to amend - - - 

no waiver of process in case answer is insufficient, 001 
3 B 3 
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COSTS— eonllmcedf. pftge. 

Of amending bill, 

before answer 623 

where new enflprossment required - - - ib. 

after plea or demurrer 624 

when not set down ----- ib. 

when set down ----- ib. 

where plaintiff declines arguing plea or 
demurrer ------ ib. 

upon demurrer art tenus for wantof parties, 622 
where bill of discovery is converted into one for 

relief ------- 616 

where plaintiff makes an entirely new case - 617 
where plaintiff strikes out important parts 

which have occasioned great expense - 618 
Of application to Master for leave to amend - - 543 

in the discretion of the Master - - - ib. 

who may hx the time for payment or taxation - 545 
Regulation respectii^ introduced by new orders, 552 
Vide AMBifnMeNT of Bii^« 

Of assignee, provisional, in cases of foreclosure - - 255 

Of attachment -------- 691 

Cost by not bringing up defendant in proper time 
after arrest - • . • ” " " - 694 

Of attachment with proclamations - - - - 010 

Of agents in frauds ------- 396 

Of arbitrators charged with corruption - - - 305 

Of attornies engaged in fraud • • - - - ib. 

Of Attorney-general ------ ih5 

Of commission of rebellion - - - - 610 

Of contempt, 

not waivc^l by acceptance of further answer - 663 
but they only may be recovered as costs in the cause , ib. 
tender of, contemyt may be discharged upon - 060 
Of the day, 

amount of under new orders - . . - asu 

ordered to be paid wherever cause standing over 

at the hearing with lilierty to amend - - ib. 

Of an iinnecc^ssary cTefendant must lie paid by plain- 
tiff either on dismissing the bill against him or 
on striking him out by amendment - - - 30 R 

Of dismissal of bill, 

not given upon dismissal of bill on account of 
bankruptcy of plaintift' ----- 79 

Forma pauperis^ 

not paid by persons in fonna pauperU . - 47 

ill the discretion of the court - - . . 4S 

Of habeas corinis ------- 090 

In cases of iiiuints, 

of a bill by an infant without a next friend to he 
paid by tbe solicitor. 

of suing for an infiuit's legacy - - - - 9.1 

not to come out of testator's estate - - 112 

but must be paid by the executor - - ih. 
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COSTS — contUused. 

In €8068 of Infant 0 ~rafti«itM 6 «f. 

lu what caseato he paid out of infhut ’0 eatato - 100 

where defendant runs away - - - - ih. 

where bill is diamiased witli costs • - • ib. 

Of Prochein Ahn^, 

his liability to costs • • • • • 108 

aa between him and defendant • - lUO 

will not be deprived of them in conse- 
quence OT mistake » - - “ * “ 

or niisappreheiiston - . - - ib. 

9ecu$ if suit institutcNl from improper 

motives ------ ih. 

or if due diligence noinsetl to learn the 
facts of the case - - - - ib. 

As to his right to, beyond taxed costs - - 11*2 

Solicitor of infant plaintiif has a Hen iifioii 

the fund for - - - - - * ' 

but not upon the papers - - - - ib. 

Of informations, 

of the liability of relators to pay - - - 

out «jf the charity estate^ refused - - - Irt 

allowed - - - - - - 111 

The King pays no costs - - - - - -1*2 

but 'rec€*ives them in some caWs - - - HI 

Of tiicsseiiger - -- -- -- - IU)4 

Of sramlal and ini]>ertincnee ----- 4011 

Of Hubiaena. IVdc Bi’iipckna. 

Of tcninnt iimdcs party to a bill for partition - - 038 

Of prisoners, 

discharged under Sir E, Sugdcu*s Aetts. 

when not bnniglit up to the court - - - lUVd 

w'heii discharged for not entering ap|>carajjce or 

proceeding to lake hill pro cottfriutu - - 87.'> 

in what cases pui<l out of the suitors' fund - - (»73 

]»rovided for under Insolvent Debtors’ Act - > 87H 

under serjeunt-ut-arnis or messenger - - - (t2<l 

in what cases to be paiii by plaiutiif - - - i!». 

Of ft<?rjeaiit-at-arins ------- (1‘27 

Of sequestration ------- <150 


COSTS (Security for): 


Where plaintiff is out of the jurisdiction * • “ 

Where jilaintifTis imjiroperly described in the hill - 
IlisiTiissal of bill in case of neglect - - 

Onicr for extended to stay all proceedings 
Sreus accord i^ to ancient practice - - - - 

AVhen plaintiff resident in Ireland - - - - 

in Scotland ------- 

When plaintiff in Ireland, resident in England 
iScriM where there arc co-plaintiffs resident in Knglnnd, 
Secus where plaintiff is a land or sea officer on service, 
3 It 4 


Jia-4 
•mi 
3:1 
;vi, n. 
•M 
31 
ib. 

33 
»4 

34 
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COSTS (Security for) — continued. page, 

or an ambassador 34 

or other person on public serrice - • - ib. 

Where plaintiff is a peer of the realm - - - ib. 

Exemption from liability to, must appear » - - ib. 

Ordiered without affidavit, 

where absence appears on the bill - -> - ib. 

Ordered upon affidavit ...... ib. 

where absence does not appear on bill - - ib. 

Affidavit on application foir^ 

must State the plaintiff is gone abroad to reside ib. 

Application for, when made - - ... 35 

Where nlaintiffis resident abroad at the time of bill filed, 84 
before answer ...... .35 

or applicadon for time ----- ib. 

where plaintiff’s absence appears on the bill - ib. 
where it does not appear on the bill - . - ib. 

too late if a step be taken in the cause after 
notice ........ib, 

after filing answer though no notice at the 
dme of swearing ----- ibw 

Where plaintiff goes abroad after bill filed - - 86 

application for must be made as soon as possible 
after notice - - • - ... - ib. 

plaintiff must have time to answer affidavit - ib. 

plaintiff’s going abroad must be to reside - - ib. 

not merely to arrange his affairs - - - ib. 

plaintiff must be actually gone .... ib. 

mere intention not sufficient - - - - ib. 

jfcnis where in confinement prej)urntory to removal 

under the Alien Act ----- ib. 

under sentence of transportation for felony - 37 

but not for a misdemeanor .... ib. 

Ambassadors’ servants liable to give - - - - ib. 

Aincnint of security required - ... - ib. 

under new orders ji,. 

in case of misdescription of plaintiff ... 4(J4 

not to be increased 37 

unless plaintiff asks a favour - , - - - ib. 

in the Exchequer .... - 38 , ?«. 

In what manner given ;)8 

in case defendant’s solicitor objects to the security ib. 
Form of bond for ib. 

'Where several defendants ..... 3^ 

Money allowed to be deiiositeil in lieu of - - - ib. 

must be sufficient to answer the security and the 
costs of taking it out ..... ib. 

W here defendant becomes bankrupt, his assignee en- 

titled to fresli security - - - - 30 , n. 

Not required liecause plaintiff is poor - - - 40 

iVhere party seeks to set aside a aecree under 1 W. 4 , 
c. 30 -.......- -273 

I'OUNCIL (King in): 

May issue sequestration into colonies ... 6*20 
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COUNCIL, PRIVY: 

Has orinnal jurisdiction fnlating to boundaries of pro* 
vinces ---•----•24 
Fide Bouhdarixs. 

COUNSEL : 

Assigned to persons suing in /brmd ptn^peris * • 45 

For person in^rmd pauperis^ 

must not decline to act ----- ih. 

in what manner to make motion ... {h, 

Simature of, to bill ------- 400 

Vide Bill. 

COURT: 

III what courts informations may be brought - 4 , 5, G 

Of Bankruntcy, 

form or plea of bankruptcy since the establish- 
ment of - - - - - - - - 78 

COUNTERFEITING SUBPCENA. Vide Subpocna. 

COVENANT. Vide Specific PBRFoniCAEcx. 

COVENANTEE. Vide Parties. 

COVERTURE: 

The effect of, at law and in equity - - - 118 

Vide Feme Covert. Husband. 

CREDITOR : 

Alien, petitioning to come in and prove, imist give 
secuntv for costs - - - * - - 88 

As to suits by assignees <*oitiirtenccd without their 
consent •-----•-MO 

Suing on behalf of himself and others, must so de- 
scribe himself ------- 405 

By sjiecialty, cannot have satisfaction out of real 
estate unless he sues on behalf of liiiiihelf mid 
others - -- -- -- - - ib. 

Joinder of with simple contract creditors in siiitn to 

marshal assets ------- 300 

By judgment, cannot have a decree by liiinself alone 
against heir of conitsor for a sale of more than a 
moiety of the estate - - 

senijf, where more judgment creditors thnii one, ib. 
Simple contract, joinder of with specialty in suits to 
marshal assets ------- 330 

Vide Parties. 

CREDITORS AND LEGATEES. F2cfe Parties. 

CREW OF A SHIP. Vide Parties. 

CRIMINAL ACT: . , . ^ ^ 

Plea that plaintiff’s title is derived from - - OG 

CRIMINAL CHARGE: * « r ruir 

Proccciliiigs in contempt against prisoner lu custody for, OUo 
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CROSS BILL : 

By infant, not allowed to be amended after dxsniissal, 245 
Service of mbp<Bna upon clerk in court in original 
suit not good - - - - 

but where defendant is abroad court will suspend 
proceedings in original cause till answer - ib. 
Not requisite to entitle defendant to a decree for 
specific performance ------ 491 

Vidi Bri.1.. 

CROWN. Vide Kino. Information. Attornby-Gsnbral. 


CRUELTY OF HUSBAND: 

Its effect upon his right to income of wife’s estate - 190 

Vide Fbmb Covbrt. 

DATE OF BILL - - - 508 

DAY TO SHOW CAUSE: 

Not given to an infant plaintiff - - - . 100 

unless under jieculiar circumstances - - - ib. 

as where tliere are a bill and cross bill - ib. 

Meaning of term ------- 222 

In what cases taken away by statutes - . . 224 

in suits for payment of debts of a deceased 
person - -- -- -- - ib. 

where <lebts existed before statute - - - il>. 

whore infant is devisee, as well as where he is 
heir - -- -- -- - ib. 

Vide Infant. 

DAYS : 


Number of, within which process must be returnable, 

under 1 W. 4. c. 36, s. 15, means entire days, 578 n. (r) 
under the old practice ------ ib. 

DEAN : 

In what cases a suit by, should be revived by his 
successor - -- -- ---29 

DEATH OF HUSBAND OR WIFE: 

Before settlement executed, effect of, upon survivor- 
ship, where no children - - - - - 1 17 

Vide Fbmb Covbrt. 

D£ BENE ESSE: 

Plaintiff cannot be examined as a witness - - 390 

eectutf a defendant ------ ib. 

DECREE : 

Where binding upon an infant plaintiff - - - 90 

For a partition, w-hare infants are parties - - ib- 

Kffeo.t of, upon wife’s right by survivorship - - 158 

How made absolute agamst party absconding - - 272 

Will not bind atiseiit parties ----- 8tK> 
l^artics added after, by amendment « - - 
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DECREE — eaniUuted. 

Against infants, 

taken by consent will Mnd iniknts • • KMk Sdl 

though made without previous reference • 
but usual to make previous reference <- 103. rhil 

will not bind in cases of fraud - • - ib. 

Against feme covert. Fide Fbhk Covkrt. 
l-pon taking bill jsre confeseo^ Vide Pro Confbsho. 
Defendant in contempt to a sequestration allowed to 
put in answer after n;i4 

Obedience to, by prisoner, how enforced ... C77 


DEEDS ; 

May be proved riv4 vote against inihnt * . • 

secwt, in the exchequer - - - - - 

Legal eftect of, should he stated in bills • . • 

In what cases unnecessary to lie stateil : 

where conveyances would he valiti at common 
law 

serw, whore deed necessary to give 
effect to the transaction. 

Depositee of. Vide Pautixs. 

DEFENDANTS: 

Who may be defendants - - - • - - 17f> 

all IkkUcs |Militic and corporate • - - - 173 

all other persons except King and Qiiocn uinl 
heir-apparent - ib. 

DEMISE, by Parol of Tithes. Vide Pabtiks. 

DEMURRER: 

Because plaintiff is a bankrupt • • • • 77 

Because plaintiff is an idiot or lunatic - - - 

Will not lie because a liiiiathi is plaintiff in a suit 
to avoid Ins own acts - - - - -11 tl 

By Attoriioy-genonil : 

will not lie to discovery where a plaintiff is 
entitled to relief - - - - - - 177 

For want of parties 3H4 • 

obviated by showing a sufBcieiit cause for tin; 

omission - - - - - - - 3Hi> 

must show who arc proper parties • - - ili. 

not hy name ------ ih. 

but hy siifKcient description - - - ib. 

order to amend after argument of - - - 5^ 

costs of - ih. 

ninciidnient of bill after - - - - - 3Hrt 

Because some of the plaintiffs have no interest • 390. 491 

Because will is proved in a wrong court - - - 417 

is not provcMl - -- • - - 4Ui 

Because bill not signed by counsel - - - - 400 

Because subject-matter is of inadequate value - 432 

For multifariousncss - - - • - -401 


241 

ib. 

408 


471 
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DEM URRER — continued, page. 

For want of certaintv in a bill 481 

For want of offer in Dili to pay what is due - - 497 

For want of waiver of penalties or forfeiture - - 409 

will not lie where single value of- tithes only is 
sought - -- -- -- - 499 

nor in suits by executors of tithe-owners - ib. 
Because bill not accompanied by affidavit - - 507 

cannot be put in ore tenuM after plea - - - ib. 

To amended bill : 

because facts have been introduced which have 
occurred since the original bill filed - - 510 

same benefit may be reserved by answer - . - 551 

Question whether demurrer can be filed after attach- 
ment without leave of Court ... - 657 

set at rest by new orders .... 658 
Cannot be filed after twelve days from appearance - ib. 
and answer cannot be put in by pa^ in con- 
tempt without leave . - - - - - ib. 

if put in^ it srilibe taken off the file - ib. 

After attachment, wUh pvoclaination returned, cannot 
be filed without leave , - - - - - - 608 

DEPOSITEE : 

Of deeds. Vide PARTina. 

Of chattel. Vide Parties. 

DEPOSITIONS IN BANKRUPTCY: 

In what cases conclusive evidence of trading, peti- 


tioning creditors* debt, and act of bankruptcy - 8ft 

Evidence of facts, but not of conclusions - - 80 

May be obiected to, for not proving the conclusions 
derived from them - - - - « - Oi) 

Wliere defective facts may lie supplied by otlier 
evidence - - - - - - - - ib. 


DEPUTY SERJEANT AT ARMS - . . - OlO 

Vide Serjeant at Arms. 

DESERTION of Wife by Husband: 

Its effect upon his right to income of her property 131. 133 
Fuie Feme Covert. 

DEVISEES : 

Executory. Vitie Parties. 

Of bankrupt. Vide Parties. 

Of mortgage (specific devisee.) Vitie Parties. 

DIGNITY OF THE COURT: 

Proceedings where subject-matter of suit is beneath, 431 
Vide Bii. 1 .. 
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DIRECTORS of Joint Stock Companies: 

Of suits against, by indieidaal members • • • 90 

DISCOVERY : 

Ou behalf of the King ...... 3 

From aliens of the places of their birth - - ib. 

May be obtained from Individual members of cor- 
poration aggregate ..... 1B7 

from officers m corporations - - - - ib. 

BiU of: 

whether attorney-general can be compelled to 
answer - ]a 5 

may be filed in aid of a new defence by an infiint, 345 
whether one can be filed against a iMinkrupt - 350 
Whether a defendant having no interest can protect 

himself frotii, by answer ..... 307 

DISMISSAL OF BILL 13 

On omission to give security fbr costs - - 33 

By u plaintiff in farmk jtaupferiM .... 40 

In consequence of bankruptcy of pluintiff- - - 79 

S >roceeding where more plaintiffs than one - ib. 
coreed on the grouiul of absence of proper parties 
. Hi the hcfariiig ....... 333 

Because filed without authority .... 404 

Vide Motion to Dismiss. 


DISMISSAL OF BILL AND INFORMATION: 

Retaining information ------ 33 

DISQUALIFICATIONS FROM SUING: 

Kxcoiiiiiiiiniention no disqualificaticui ... 50 

I’opisli recusancy no disqualification ... lb. 
Absolute^ 

alienage - .- -- .- -50 

Vide Alikn. 

outlawry ....... 50.59 

uttuiiidi^r 5 <l. 33 

bankruptcy ....... 50 

insolvency -------- ib. 

Qualified, 

infancy - .- -- ..-ib. 

coverture --------ib. 

idiotcy - il,. 

lunacy -------- ib. 

DISSENTERS may be relators in informations relating 

to dissenting chapels ..... 14 


DISSENTING CHAPELS. Vide Chapbiji. 


DISTRINGAS: 

To compel appearance or answer by corporation - 100 

aUae dietrin^oM 

plurine dijttrntgas ...... 

One only necessary liefore sequestration to enforce 

oliedience to order or decree - - - - 104 
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DIVORCE A MENSA ET THORO : pag^^ 

Will not prevent the efflect of a husband's release 165. lao 

DOORS : 

Breaking of outer, 

not Justifiable under an attachment • • • qqq 

or attachment with proclamation - - 607 

Justifiable, 

under commiesion of rebellion -> - - - 613 

sequestration 6 dd 

by sejjeant-at-arms. Vide Sexusani^at-arms. 

DRAWER OF BILL OF EXCHANGE. Vide Parties. 

DUE DILIGENCE must be used by prochein amy to 

learn the facts of the case - - - - - 111 

DUCHY OF CORNWALL 

Informations relating to lands in, commenced by at- 
torney-general to the prince - - - - 621 

where no prince of Wales - - - - - ib. 

where prince of Wales is under age - - - ib. 

abate by death of the prince - - - - ib. 

DUKE OF CORNWALL : 

Sues by his attorney-general - - - - - 21 

Must be sued by his attorney-general - - - 186 

DURHAM : 

Attorney-general of the county palatine of - - r> 

Of attachments into county palatine ... 577 

EAST INDIA COMPANY : 

May be made parties to a suit to restrain the transfer 

of stock and the payment of dividends - - 107 

Vide Dark op £nui«ani>. 

ECCLESIASTICAL COURTS: 

Proceedings in, by husband alone, for a legacy to bis 
wife, restrained ------- 1:20 

ELECTION : 

King may elect to sue either at law or in equity - 3 

By widow : 

necessary parties in suits to compel - - - 670 

Declaration that defendant has elected, not granted 
under prayer that he may elect - - - - 400 


ELY; 

Attorney-general of - 


5 
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ENGLAND : 

Decree by court in, enforced in Ireland • * - 34 

ENGLISH BILL, wbat 1 

I7de Biu. 

ENBOLLMENT of appointment of aMiffneea not neeee- 

tokry under 1 ec 2 Will. 4, c. 60 • • - 74 

Of baij^in and sale not neccBMir)' to be averred in 


ERllOR: 

Wlifit will be error in a decree agaioAt an infant - 
In decree will not affect purchaner under it - • 

How shown a cniise against a decree against an infant^ ^•lO 
limy be by original bill • . • . . ih. 

Bill for relief on the ground of. certainty rec^uired in, 4Hd 
In onlcr, not waived by compliance - - - 007 

ESCAPE of ])riftoner after arrets by messenger, serjeant- 

at-arins imist be sent - • - - - 017 

Defciidiiiit who has escitpiHl after arrest may lie taken 

on a Sunday ------- 685 

ESC APE WARRANT ib. 


ESCHEAT, 

Persons entitl<*d to. Viffr Pahtxks. 


EVIDEXC E: 

Again*«t an infant, wliat necessary - • - - 238 

caiiiiot be read if taken before lic was made a 

parly - - ih, 

deeds and exhibits may be proved against infant 

ivt'« von* ------- - ib. 

svctiMf ill the exchcf|ucr - - • • ib. 

Vide In FAST. 

In wlmt cases bills pro confeseo may Ik> read as. 

Vide Pro cosPKsao. 


EXAMINATION: 

upon interrogntorica after third inauffieieiit 
answer ------- 

Pro interests stto. 

Vide iNTKXiEaaE ano. SKQCBSTRATroir. 


Of feme covert, 

how taken abroad 
in court 
by commission 

will not give validity' to au aasignment of her re- 
versionary clipse in action - - - - 

By corporation, to interrogatories : 

bow enforced ------- 

must be under common seal - - - - 




121 

ib. 

ib. 

136 

101 

ib. 
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EXCEPTIONS : page. 

For scandal or impertinence • . - - « 466 

one exception cannot be partially allowed - - 457 

to master’s certificate upon .... 45 s 
For insufficiency : 

will not lie to infant’s answer - - - - 236 

waived by amending bill pending exceptions - 580 
Meeu9f where it is merely by adding a de- 
fendant - - - • . " . • “ 

cannot be taken to answer to original bill after 

amendment - - - - - - - ib. 

unless by special leave - - - - ib. 

leave to amend granted on exception allowed - 528 
or submitted to - - 520 

but not pending exceptions - - - - 530 

unless upon special application - -* ib. 

To master’s report : 

upon scandal or impertinence within what time 
to be taken 458 

do not lie to report 4lpon examination pro inr> 
ieres$e suo ....... 640 

EXCHEQUER, Court of, 

Proper in cases of informations relating to lands and 

revenues of the Crown - - ... 4 

In Ireland and England^ 

reciprocal powers given to - - - - - 283 

EXECUTION of a will of laud need not be averred in a bill, 473 
although usual to aver it - - - - - - 474 

EXECUTORS AND ADMINISTRATORS: 

Cannot sue in /ormA pauperis ..... 42 

unless where the cnaracter of legatee is mixed 
with that of executor - - - - . ib. 

Vide Pabtxbs. 

EXECUTOR : 

Abroad: 

Special administration may be granted under 

28 Oeo. 3, c. 87 205 

stock may be transferred to accountant-general 
under 28 Geo, 3, c. 87 - - - - - ib. 

receiver may be appointed ----- ib. 

coming within the jurisdiction ... - ib. 

Infant, special administration under 28 Oeo. 8, c. 87, 206 

Vide Aduinistration (Special). Partibs. 

Filing bill, must state that he has proved the will - 416 
in the proper court ------ ib. 

but need not state in what court - - - ib. 

if he states a wrong court bill liable to demurrer ib. 
Vide PROBATB. 

May file a bill before probate ..... 420 
but must prove before hearing .... ib. 
defendant may plead thatplamtiffhas not proved ib. 
Defendant, not necessary to snow in bill that nc has 
proved -------- - 421 
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EXECUTOR— -cow/# 

Plaint liT need not deteribe liinuelf a« such in the com- 
mencement of bill 404 

Jhtrm^e mhwre letetc. Vide Pautirb. 

Of a deceased executor. Vide Pabtibs. 

Of mortgagee. Vide Partibs. 

EXECUTORY LIMITATIONS AND DEVISES, 

Persons entitled under. Vide Partibs. 

EXHIBITS may be proTed vfrA tore against an infiint • 241 

SecuM in the Excheciuer ih. 

EXIGENT, what things forfeited upon - - - - 05 

Vide Otn'i.AWUY. 

FACTOR : 

Service of subpoena upon oog 

Employment o^ will not destroy privity ... 42H 
Vide Parti Be. 

FACTS : 

In what manner stated in a bill • • . • 405 

FALSE AVERMENT in pleadings not noticed - - {23 

FALSE REPRESENTATIONS to induce marriage, 

Effect of, upon husband's right to income of wife's 


projierty - 13.2 

FATUER-IN-LAW, of InfanV 

Service of subpoena upon 2211 

FEES : 


Not taken of a person in farmA fmupnris - - - 45 

except for writing and copying - . - - ih. « 

FEES OF OFFICE, Suits for. Ficfc Partibs. 

FEE, Seisin in : 

How alleged in a bill - ----- 407 

FELONY : 

Plaintiff under sentence of transportation must give 

security for costs ------ 37 

Bills cannot be taken jpro anffeseo against prisoners 

in custody for ------ 51K1 

* secuB prisoner in custody for misdemeanor - 505 

Vide Attain JDBR. 

FEME COVERT; 

Effect of coverture at common law - - - - lift 

in equity - - - - - 119 

3 c; 
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FEME COVERT — continued. page. 

Husband of, entitled to rents and profits of her real 

estate, and to interest of her personal estate - 130 
even though he declines to make a settlement - ib. 
aecuB where husband misconducts himself - ib. 
or deserts his wife ------ 131 

or by his cruelty obliges her to live apart - - ib. 

unless income is by articles given to husband, ib. 
where husband had misconducted himself, divi- 
dends of her jiroperty decreed to belong to her 

representative ib. 

('hattels real of : 

go upon her deatli to her husband - - - 1G7 

though settled to her separate use by a first 

husband ------- 168 

no difference between a term in trust for a 
feme covert and a term in trust to raise 
money for her ------ ib. 

or f>etween mortgage in fee or for a term - ib. 
sectis where term or other chattel real has 
been assigned by husband for benefit of his wife 160 
Ciiniiot bring action at law - - - - - 1 18 

aecun where huslvand is chrUiter mortuua - - ib. 

of law as to, followed in equity - - - 119 

C'uiniot sue without her husband .... ih. 

unless under particular circumstances - ^ - ib. 

Distinction at law between her clioses in action 

fiee ruing before and after marriage ^ - - ib. 

does not apply in €»riiiity - - - ' - - I'iO 

Must be party to a suit for her own estate - - ib. 

Money belonging to, not paid out of court without 

her consent ------- ih. 

(.''ofisent of, to payment of her money to her husband, 
nut re<Hiired before bill hied .... 

seciiit wiiore suit has been instituted - - - 130 

Her pro|>erty may be received by her husband with- 
out settlement, where no suit depending - 120 

Trustee of her pwperty, 

ill what cases he may imy to husband - - ib. 

in what not ------- iJio 

Hight by survivorship, 

to h€?r clioses in action - - - - - 1 28 

a lifgal right ------ ili. 

wfctM her right to a settlement - - - ib. 

defeated ------- 155 

by payment into court - - - - ib. 

in lunacy ----- 1511 

secus when paid to ioint aceoiint - 167 

by receipt of whole by husband - - ib. 

or by person authorized by him - ib. 

by ail award of payment to hiislianfl - ib. 
by judgment at law where wife not a 
party ------ ih. 

where wife is a party - - - ib. 
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FEME CC>VERT-^eoii/oiii«l. 

Right by survivorship — in cIkwos, coniwurd^ 

by decree or ortler for poyuient to hiis- 
*l>uud - - - 

secM by decree fur pay incut to liiislmnd 

Hiid wife ...... ib. 

by l>Aukrii]>tey of husband - - - - in-j 

¥vcu-g herViglit to u stdllement. 
or to iiiaiiiteimnco. 

I#y liusbn lid's uswigmoeiit - - - - l.*V*i 

where ca|Hilde of iuimediate rodiictioii 
into tios^^essioii - * - - - - ib. 

sfctis where it is in reversion or eoiitin- 

gency ib. 

noditleronoe between legal and t'cpiifnble 

ehoses in acdioii « - - - ib. 

or [between uscigntnent for eon ku I ter- 
ation and to>i»ighituMit b^ net of law, 
or without e<inHideratiou - - ib. 

Not ile.feated : 

by iiii*rely an action - - • ir>o 

tiling a iiill - - - - jb. 

unless judgment or decree ... ib. 
bj' mere appropriation - - - - ib. 

by I ruiisftir to trustees - • - - - 150 

by giving w'ife a promissory note - - ib. 

by receipt of part by husband - - - ib. 

by pr(H>r of debt in hnnkriiptey ... 157 

by reference to iipprovu u set I lenient not 

eM*euted - - - - - - 1 17 

where there arc children - - ib, 

by biislijuid's asMignuieiit when* iiieiipiible of 
ininiediale reduetioii into pitssession - ltd 
in whieh eaw* assiginnciit for a valuable eoii- 
sid<‘ratiou is a bar - - * . * . “ 

st-ras w'herc* not fora valuable eemsideraf ion, R*- 
or by art of law . . - - - ib. 

Ktfeet. of relea.se by biislmiid - - - - lit5 

where wife’s right is in coiitingeiiey - - 100 

In eluittels real - - - - - - - -107 

may be defeated, 

by iissigrimeiit of husband 

no <iistiiictioii lietweon legal and ec|iiitab]e 

ehuttels ib. 

or between a trust of a term and a term itself ib. 
by husbamrs ngreement to assign - - 170 

by underlease by liusl>and - - - - ib. 

pro fnnto - - - • - - ib. 

by assignment upon condition and entry f<»r 
breach - - - ” . " . “ " 

whether voluntary or for eonsiderat ion - 171 

wlierci breach eoiiiiot take place in his lib*- 

time 170 

srruM where it can . - - - - ib. 

3 t 2 
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FEME COVERT — Right by Survivorship— In chattels 

real— p&ge. 
In rents reserved upon underlease of wife^s term 171 
where reserved to husband - - • - ib. 

to husband and wife jointly - - • 172 

Right to a settlement ------ 128 

distinct from right by survivorship - • - ib. 

not of modem adoption ----- ib. 

not prejudiced by husband joining in the suit - 150 

or in defence ------ ib. 

effect of previous settlement upon - - - 143 

, does not attach upon a life interest - - - ib. 

unless husband fails in supporting her - 144 
is for the benefit of her children - - - ib. 

but does not survive to them . - - - 145 

unless there has been a contract or order for 
a settlement in wife’s life time - - ib. 

attaches upon filing the bill - - - - 146 

may be waived at any time before the execution 

of settlement ------ ib. 

secfis where there has been an actual con- 
tract by husband ----- ib. 

forfeited by her adultery ----- 148 

secus where she was a ward of court and had 
married clandestinely - - - - ib. 

not defeated by assimment by husband - 136. 

even though wife concurs - - - - ib. 

u|>on examination in court - - - 164 

unless property is assignable at law - - 1 36 

by banamptcy of husband - - - - 137 

by assignment of husband to a particular 

assignee ------ ib. 

does not extend to the whole fund - - - 140 

except in the case of a clandestine marriage, 143 
order for reference to approve a settlement - 148 

where there has been a prior settlement - 140 

Right to maintenance out of her own property - 131 

w'here by articles it belongs to husband - - ib. 

but never where it is given to husband by settle- 
ment executed ------ 132 

not defeated by trick or contrivance - - - ib. 

or where she has been induced to marry by 
false representations and has been obliged 
to separate ------ ib. 

where a stranger advances money to a woman 
entitled to maintenance - . - - 133 

court will order it to be repaid - - - ib. 

will^ not attach where she leaves her husband 
without sufficient cause ----- 134 

even though he refuse to make a settlement, ib. 
where lieing an officer he is obliged to reside 
abroad ------- ib. 

where w ife is guilty of misconduct - - 135 

has committed adultery - - ib. 
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FEME COVERT*— Eight to maintenanc e eo n iittu^dm pnge. 
attaches upon bankniptcy or insolirenry of 
husband 135 

but not against a purchaser of wife*s life 
interest while her husband main- 
tains her . . • • • i:V 3 

unless there has been a previous 
fiulure to support her • - - ib. 

Consent in court, 

will not give effect to an assignment of her re- 
versionary chose in action - * - - lff 4 

will not authorize transfer to her husband of pro- 
perty settled in trust for her iu case of her sur> 
viving ------- - 10 ft 

can only be taken where the right to the money 
is iininediate Pii 

and not where it is in remainder or reversion - 126 

unless where there is a power of appointment or 
under tenant in tail, Act 7 Qeo. 4, c'. 46 - i\u 

cannot be taken where wife is an infant - - 127 

nor till the whole amount is ascertained - - 126 

effect of the marriage of a woman after money 
reported due to her • • • • . ib. 

Nut rcipiircd, 

where money is settled to her separate %iso - 120 
unless in transactions with her huslmnd - 127 

where she is the subject of a foreign stiite - Ib. 
M’bere it has been given before a competent 
tribunal ....... 122 

where she has joined in lei^ing a ffno - ib. 
where the fund is under 200 /., or produces 
less than 10 /. per annum ... P23 

How taken, 

where she is resident in town - - - 121 

in the oountiy - - . - - ib. 

coiiiinission to take, how €*xecuted, ih. 
where wife is abroad ----- ih. 
affidavit that there is no settlement - - 122 

After consent, money will be paid to hnsbaiid - 124 

unless there are circumstances of fraud - ib. 
Consequence of her refusing to consent to a pay- 
ment to her husband ----- 128 

Suits on behalf of, 

in what cases they may be brought - - - 140 

against her husband - - - - - 160 

but not without her authority - 161. 404 

proceeding where it has lieeii done - 160 

husl>and must be party to - - - - - ib. 

seetu where there has been a fictitious 
marriage - - - - - - 338 

joinder of liuslianiTln, will not prejudice her right 

to a settlement ------ 1511 


3 o 3 
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I'KME COVERT — Suits on behalf of — continued. page* 

for separate estate ought to be iu her ovrn name^ 
by her ----- 151 

joinder pi husband is an admission of her right 
to a separate estate - - - - - ib. 

^Iierc husband docs not join as co-plaintiff, must 
be by her prochein amy ----- ib. 
Prochein amy^ 

need not lie a relative ----- 16iJ 
must be a person of substance - - 40. 15*2 

scctfs, tlic fTochein omu of an iiifant - ib. 
in ivhat cases he may be cTmnged - - ib. 

death of, pending suit, effect of - - - ib. 

Abatement of : 

effect of death of husband, pending suit - 153 

of wife ----- 154 

effect of death of husband after wife - - ib. 

Suits against : 

will not lie for a specific performance of an agree- 
iiiciit by her husband ----- 210 

cHiiiiot be brought without her husband - 173. 205 

unless husband be an exile . - . - ili. 

or has abjured the realm - - - il». 

or is an alien enemy - . - - ib. 

or unless husband files a bill against lior • ib. 
cannot be made a defendant for the mere purpose 

of discovering her husband’s vouchers - 212 
$emble she may where called upon to deliver 
them up ------ - ib. 

whether she can be made party to a suit against 
liusbancl as his agent . . - . - 300 

conee ruing her separate estate, trustees must bo 
parties - -- -- -- - 215 

SabpaMia against, 

usually iiudiided in the same with her husband, 210 
ser\ic€^ on husband good - - - - - 217 

on wife, in wdiat eases good - - - il>. 503 

where suit relates to her separate estate - 404 

Process against, 

must be awarded against husband and wife - 217 

unless after an order to answer separately - - il». 

but will be stnyoil against husband where she 

iniikes default ------- 24>0 

sejmrute pnK*ess, in what cases it may issue 

npiiiist her without her husband - - ib. 

where her separate property is concerned • ih. 
if husband is abroad - - - - i?>. 

scotts where he is in this cotintry - - 2(K1 

or a prisoner in the King’s Dench - ili. 
where separate jwoperty is not concerned - 
if she appears and prays to put in sepa- 
rate answer - - - - 2tH*. 211 
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FEME CH>VEIIT— ciiw/iMUtfW. 

Process — cofiiinwrd. 

where the act coniphiinctl of, i» her own 
iortious act - - . - - t?i)7 

and «he is not under Uie ooiitnd of 
her husband .... ooh 
where she refuses to join in her hu»- 
baiid*H defence 

where she lives se|»anitcdy from him - it». 

oniiiiot he issued ugtuust her alone" wit bout order, 57d 
A|i]»eaniiiee for, 

iiin>t bo entered by husband > - - - *.’17 

Answer : 

joint answer by husband and wife, 

may la; rend H|ruiiiHt them in matters relating 
to personal estate - • - - - *J14 

blit not where suit rtdut€*s to wife's inherit* 
aiiee ih. 

not laiund to join in her husband *a ntiswer 

against her c'oiisrieiieci .... ‘JIO 
if iitisbtitid insists u|M>n her iiiisweringagainst 
her eonseietiee, it will be a eonteiiipt - ib. 

Sejiarute answer by, 

on liiisbiiinrs a|i^»ilcation * - - - ‘-117 

on her own up|ilieiitiuii, in what eases • 

where she denies the coverture - - il». 

wliere the hiislmnd is idiihiliff - - ib, 

should havt* an order to w'lirraiit it • • ib. 

witlioiit order tiinv be taken off tin* hie - ib. 
blit not at rtie iiistaiiee of wife or her 
exeeiitors * - - - - - till 

must la* full >*’• 

but need not expose her to forfeiture* ib. 
or her husband to u ehiirge of felony, 
eaiiiiot be read against her hiisbiiiid - - iti. 

seeroc wlM*re they had ladli eoiieeuled the 

iiiurriage iind tr<*nled wife IIS sole * 2H) 

may In? rend against herself - - - ib. 

to eHlublish a will where she i» heir at law - ib. 

Separate ]il<*u or HimwcVtiy husband, 

wjiere alloweil tWW) 

where wife absroiida - - - - • ib. 

ought to have an order to warrant it - - ib. 

cannot be read against wife - - - ‘214 

Pnt cofifrswj 

bill against husband and wife may be taken pro 

rotiJrMo for want of a joint answ er - - *200 

unless there is an order to warrant a separate, 

answ'er ib. 

Decree ngaiii^it, 

for ii sale of her estate is valid - - - - 210 

luav be uiade in foreclosure suit ... ih. 

.7 1 4 
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FJBM £ COVERT — continued^ 

Decree against — continuedf 

but cannot be made where her inheritance is 
concerned unless her husband has answered - 215 
BenUde there may be a decree against husband 
pro confesao ------- ib. 

cannot be made against her personally * - ib. 

cannot be taken in execution upon a decree for 
costs - 216 

Abatement of suits against ----- 217 

does not take place on death of husband - - ib. 

unless where a new interest arises to wife - - ib. 

Supplemental bill, 

necessary where new interest arises to wife on 
death of husband ------ ib. 

Appointees of. Vide Parties. 

FEME SOLE: 

Abatement of suit by marriage of feme sole - -153 

Vide Ahatbmbnt. 


FICTITIOUS MARRIAGE: 

Husband not necessary party to a suit by wife - - 338 

FILING. Vide Bili. 509 

No pleading of record before filing - - - - 508 

No ofiice copy of pleading can be taken before - ib. 

FLEET PRISON: 

III what cases a prisoner may be turned over to, pro 

forma - -- -- -- - 605 

Vide Wakdkn of thr Febrt. Prisoner. 

FORECLOSURE: 

Against married women - - • - - - 216 

Against infants ------- 2->6 

in cases of copyholds ------ ib. 

day to show cause always given in decree - - ib. 

also in order to make decree absolute - - ib. 

what cause may be shown - - ib. 

Vide Infants. 

in what cases a sale may be decreed instead - 227 
Necessary parties to suits for. Vide Parties. 

Reference under 7 Geo. 3, c. 20, 

party in contempt cannot apply for - - - 666 

('osts of provisional assignee in suits for - - - 265 

Substituted service upon person named in deed not 

good - • - -- -- - 266 

Not decreed under prayer for general reUef - - 490 


FOREIGN CORPORATIONS, tide CoRroRATtons, 
(Fobkign). 

FOREIGN ER. Vidr Alien. 
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FOREIGN COUNTRY, Law of: pag«. 

In what cases to be proved • - • « . 33 

FOREIGN STATES, GoTemments of : 

May sue in courts here ...... *21 

it' recogrnised by the government of this country, 
srcus wtiere not recognised • • • . ili. 

fact of recomition judicially noticed - • - 

even where faUely stated in the bill «- - ib. 

Must sue in a proper form • . • . . 24 

Contracts between themvemments qf and individuals 
not enforceil unless the state has Imn recogniseil ib. (n.) 

Where old government dissolved and new one not 
rec<»gniseu by this country attorney-general is 
ti iic^ccssary party to a suit respecting its pro- 
|>erty 180 


FOllFEITU RE, Waiver of. Vide Bill (Prayer.) 

Demurrer for want of ----- - 400 

Of projierty. Vide Attaindsr. 


FORMA PAUPERIS: 


Of suing in - -- -- -- -41 

Ht law - - - - - - - - ib. 4*i 

in equity - -- -- -- - ib. 

Who may sue in ib. 

bankrupt may petition in • - - - - ib. 

party may lx-* examined pro intrreue etto in - ib. 
Who may not sue in : 

executors or administrators - - - - ih. 

unless they sustain a mixed character - ih. 
prtfr/win amp - . • - - ib. 

At what time plaintiH* may be admitted in - ib. 40 
nfU*r coinmeiiccinent of suit, no costs up to ad- 
mission --------42 

after dismissal of former suit for same matter - 43 

unless second suit vexatiouH - - - ib. 

bad conduct in plaintitf in former suit iiooli- 
jection ------- ib. 

Party may appeal in ------ ib. 

Coiis'eqnencfMi of vexatious conduct - - - - AA 

whether plaintiff liable to other punishment f(»r ih. 
Petition for admission to sue in - - - - ib. 


Certificate of counsel ib. 

Affidavit -------- - ib. 

must be sworn by the party himself - • . * 

if sworn by a third fierson party may be dis- 
paupered ------- ib. 

Consequences of admission ----- 45 

assignment of counsel and six rlcrk - - - ib. 

ajipointincnt of clerk in court to act at solicitor, ib. 
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FORMA PAUPERIS — continued, page. 

Counsel and attorney, 

must take no fees of pauper - - - - 45 

except for csopying ----- ib. 
may not refuse to act ----- ib. 

Motions on behalf of pauper, 

must be signed by six clerk - - - - ib. 

liQW to be made by counsel - - - - ib. 

Process of contempt in pauper suits, 

how sued out ------ 40. 58 

Vide Procxsb. • Attaohheut, &c. 

Amendment of bill in pauper suits, 

by leaving out derencTants - . - - - ib. 

after Dill filed, paujier must pay costs if de- 
fendants left out - - - - ib. 

Dismissal of bill, at the suit of pauper . . - if), 

whether without costs - - - - - ib. 

Whether person suing in receives costs - - - 47 

(3osts of successful pauper in the discretion of the 
court. 

I’nupcr party must pay costs of scandal - - - 40 

Of dispaupering: 

for vexatious conduct ----- 44 

for making contract for subsequent remuneration, 45 
if of ability ------- 411 

if in possession of laud in question - - - ib. 

if guilty of improper conduct - - - - ib. 

of vexatious delays - - - - ii>. 

of making improper motions - - ib. 

of not appearing when cause called on, ib. 
of moving to suppress depositions upon 
grouiidlesH objections - - - i!». 

court always proceeds tenderly ujion such points, ib. 

Issue, ill what cases directed in pauper cause - - ib. 

Hill retained with liberty to pauper to bring an action, ib. 

Money ordered to lie paid to pauper to enable him to 

go to trial of an issue ----- ib. 

Prorhein amy cannot sue in - - - - - 108 

Defendants may lie permitted to defend in - - ^50 

scciis where in possession of property in dispute, 257 

FUAUD AND COLLUSION: 

Ilow to be shown as cause against a decree against 

ail infant - • - - - - - 244 

may be by original bill ----- 245 

In what eases'll general averment of, will shut out de- 
murrer -------- 428 

FRENCH OR NORMAN LANGUAGE, 

Formerly used iu pleadings at law - - - - I 
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GENERAL SAVINO, omitted In iiifxut** answer • * 

GOVERNMENTS OF FOREIGN STATES, 

Viiie Fohkion States. 

GOVERNORS OF PROVI?7CES, Suits by • - vM 

< I RANT must be stated to be in writing ... 475 

GRANTEE OF CROWN, 

May sue by information in the name of attornoy-generub 7 
(JUANTOH OF ANNUITY.— Fid*? PAiiTiKii. 

(f REAT SESSIONS. \Tde Chjbstxh a»ii Walbh. 


GUARDIAN OF AN INFANT; 

May sue na lii 8 next friend . - * - - IV# 

C<iiniiiittee of idiot (»r lunatic inu»t 1 k) appointed by 

to dideiid MID 

Viifv iNKAJiT. 

Of peraoiia of weak intellect, how ap|Hiinted - - M 4 H 


IIAHEAS CORPUS (Ix PnocKaa); 


I- poll return of erpi (utrpus to attachment - - - GDI 

C*nut CiitutU - - ODD 

if lirst writ is cum cawujf, subsequent wrif» iiuiMt 
ho so •••-••*• *h* 

May be JrtiefI tuit by ilefendaiit - . - 5DI. 

Old’ prartiee of the court to send messenger tii»tciid t>f, 
PrcMMit pnudiee of the ExehcMjuer - - - - ■ ih. 

hut not of the Ci»urt of Chancery - - - ih. 

N»»t no< cssiiry toeiiahle plaintiff tc» enter uppoaratico 

for deleiidnnt ODil 

Within whnt time to l»e Hued out . - - - ODM 

if dcfciKluiit not hnmglit up within the tinie he 

iriuHt Im* discharged . - - - - r>D3 

not before tlie return of thcf attuchmcTit - • 


Mfrw when* the defendant is alrea<ly in the Fleet, 
or in llie King's Uoncli prison - - - ^ 

i: an not bo obtained witlioiit an order . - - 

Order for, bow obtained ------ 

In what manner prepared - - - - - 

Service of - - - - - 

Execution of - - 

HherifTntUMt bring up the body as w^tdl as return 
the writ - - - - - - - - 

W'liat is a sufticient excuse for not bringing up the 


iKKiy • “ * 

that lie is i>iit U|>on bail 
that he is /oio/au/t/s 
or ilcad 


ib. 

ib. 

ib. 

ib. 

ih. 

rjU7 

ill. 

ill. 

ih. 

ib. 

ib. 
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HABEAS CORPUS— coit/tnu^d. p&ge* 

Method of enforcing obedience to - - - - 698 

aliaa and pluries haheoM eorpuB discontinued - ib 

attachment against sherin « - - - - ib. 

Return to-- any 

that prisoner is out upon bail . - * . 698 

dead ------ ib. 

lan^uidm ----- ib. 

proceeding upon ------ ib. 

Proceedings upon prisoner being brought up - - ib. 

where defendant is poor ----- 600 
where defendant is an idiot - - - - ib. 

or a lunatic ib. 

of turning over to the Fleet - - - - ib. 

Where defendant is under criminal process • - 505 

he must be turned over to the Fleet pro forma » ib. 
and thence remanded to his original prison - ib. 
from which he must be brought by second habeas 
corpuM - -- -- -- - 500 

rule applies only to cases of misdemeanors - ib. 

For the purpose of taking bill nro eonftno^ 

must be after defendant nas been committed or 
remanded to the Fleet ----- 691 
requisites to lie attended to in return of - • 692 

must not be less than 28 days from commit* 
tal to the Fleet ----- ib. 
nor more than two months from original 
committal on the process - - - * ib. 

but must be within six weeks fronf the end 
of the two months ----- ib. 

■4/i«zir, 'I discontinued in process - - - 597 


Pluries^ > for the puniose of taking bill 

AUa9jdttrie$,J pro conjesso - - - 689 

Costa - -- -- -- -- 600 


HALF PAY cannot be sequestrated - - - . 638 

II .EC VERBA: 

In what cases instruments should be entered in - 469 
where a question turns upon particular words - ib. 
in a will ------- ib. 

or other informal instrument - - - ib. 

HEAD OF CORPORATION. Ficfe Cobpobations. 

HEARING: * 

Leave to amend at, by adding parties. YnUk Ambudmrnt. 
Partibb. 

will not authorize the introduction of new plaintiff, 302 
Upon bill and answer, 

can only be had ag^ainst defendant added after 
examination of witnesses ... - 303 
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HEIR, pttg«- 

Of party absconding, 

must be served with decree • * • • 27:1 

In what cases plaintidT must show how he is heir in 
hts bill 422 

Vide Bill. 

HEIR AT LAW, 

Will establisheii against infant without day to show 

cause - -- -- -- - 230 

Of grantor. FiJc Pahtiku. 

Kiupiiry for, where directed ----- 354 

Vide Pabtibs. 

HONOUR: 

Attestation of to answer of a peer - - - - 400 

HOSTILITY, PERSONAL: 

Allegation of, where scandalous - • - - 40:1 

HUSBAND: 

Effect of attainder of - - • - -•-hh 

banishment of ib. 

trans[iortation of ------ ib. 

Where he is an alien and resides abroad • - - ih. 

Vide Fkmb Covkut. 

Necessary party to a suit by his wife - - - ih. 

After wife's consent, money to Im? paid to liitti • *1:24 

tiiileHs there are circuuistances of fraud • • ib. 

Dficd by wife in favour of, cannot be establishcil 

without scniimtc examination • • *1:27 

May lay hold of liis wife's pro|>erty wherever he can 

niid it, if no suit ------ 120 

Miscoiidiiot of, effect u|»on his right to the income of 

wile’s prt>perty ----- 131 

Bankruptcy 1 umni his right to t)ic in^'Oine of 

In^olvonoyofJ wife*, pro, K^rty - - - 136.187 

Must be a substantive party bi a suit by feme covert, 1/jtl 
i 'nniiot be a prtwhein mny in a suit by bis own wife - ib. 
Wife’s right to a settlement not prejudiced by lii?t 

joining in the suit ------ ib. 

Effect of joining him in a suit for wife’s separate 

estate - -- -- -- - ib. 

an admission of the separate estate - - . 131 

III wiiat cases he may sue fiis Wife • ,* * * 

Entitled to wife’s choeee in action by survivorship - 135 

Reduction into possession by, what - - - - ib. 

His interest in wife’s chattels real - -> - - 107 

Must be a co-defendant with wife - - - - - 173 

May make his wife a defendant in regi>ect of her se- 
parate estate ------- fft)5 

?>ut not to discover his own estate - - - ib. 


vcncyofj bis wife’s property - - - 135 

be a substantive party Uf a suit by feme covert, 
ot be a prtwhein awy in a suit by bis own wife - 
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Bill may be taken pro confes$o against him for isant 
of a joint ansarer by himself and wife, though 
he has answered separately - - - - 

unless there is an ordfer for a separate answer - 
Separate answer ly- 

where wife renises to join - - - - - 

where wife not under his control 

must haye an order to warrant it - - - 

Insisting upon wife’s joining in his answer against 
her conscience, guilty of a contempt 
Where there has been a fictitious marriage, not a ne- 
cessary j>arty to a suit by wife - - - 

Answer !»y, without wife, no answer - - - 

will not x>revent bill being taken pro confesao - 
Of unsound mind, 

dividends of wife’s estate paid to her 


page. 


209 
lb. 
ib. 

210 
208 

209 

210 


338 

084 

ib. 

123 


HUSBAND AND WIFE, 

ilow considered at law and in equity 


118 


IDIOTS AND LUNATICS: 

Iiiforinatioiis on behalf of - - - - -7,8 

Must sue by their committees ----- 8 

Suits on their behalf - - - - - - 113 

Lunatics necessary parties to a suit on their own be- 
half - - - - - - - - 8. 115 

iiitlcss it be to avoid their own acts - - - 8 

aecua in the <jase of idiots - - - - y 

Conifiiittccs of, necessary parties to suits on their he- 

liiilf ib. 

C 'an not l>e made defendants witiioiit their coiii- 

iiiittecs - - - - - - - - -170 

Defend by their coiiiinittees . - - - - ‘JIO 

who tiiiist Iw imrties - - - - - - ji>. 

find apply to fie apiKiinted guardians - - - ib. 

Mcthofl of putting in unsw<»r - - - - - il». 

I^roeeediiigs where no coniiiiittee, or his interest is 

adverse -------- - 220 

Proceeding where defendant brought up by hahtaa 
i'tfrpuM up|>ears to be - - - - - - 90i> 

IMBECILE PEttSONS. Vide Weak Mind. 


I M M AT Eli! AL PARTY : 

Demurrer by - -- -- -- - 307 

Plea l»y -------- - |b. 

Answer of - - - - - - - - - ib. 

whether a party can protect himself from dis- 
covery liy ib. 

I M MORALITY, Particular acts of: 

AHegntion of, in what cases scandalous . • - 454 

I If what cases they may be proved tinder general charge, ib. 
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IMPERTINENCE, wlnt 

tlie mine ms snrplnsm^ mt Imw . • • • 445 

distinction between impertinenee mnd prolixity, ib. 
In a bill, 

not a good ground for demurrer 


bow taken mdrantage of 
in tbe Exchequer 
in Chancery 

under the old praetiee • • - - 

the new orders » * - • 

exceptions must be taken 
and report obtained within a limited 
time 

master's certiftcate upon 
requires no confirination 
may he excepted to - - • 

not after order for time - - - 

Jiow expunged 

iiiKier new ortlern - . - • - 

costs of referoiiee ------ 

how rerovered 

Not inipertincnt to introduce facts stated in answer 
hv wav of amend liieiit • • • • - -51:1 


- 4M 

- ib. 
41^7, 19 . 

- 4m 

- ih. 

- ib. 
ib. 

457 
ib. 
ib. 
45 H 
4.V.) 

4m 
ib, 
ib. 
4m 


IMPUOPUIATOR. Vhli* Pahtiks. 


INCIDENTS; 

Of tlie certainty rer{iiired in alWging tb(*iit in a bill, 47^ 

1 NCONSIST ENT, interests, F«/r JornoKii or Pi,,\in- 
TiFFs. Pahtiks. 

Titles, persons claiming under. Vhtr 

INC! Mint A NC Ell, 

Viiir PiClOH iNOrMllllANf'KU. PAUTIBK. 


INDICTMENT, 

Mnv b*» preferrcvl against iniiiinfer f»*r r«»fii»ing to 
allow' the publication of an order under 1 \V . 4, 
c.;iO -274 


INDHiENT PEUStlNS, 

May sue ------ 

May Ih< pror/win aniya of infants 
tuicu* of married ’women 

INDDItSKE OF BILL OF EXCHANCiE. 
Vhlc Pautiiw, 


INFANCY : 

DisrpiuliHcation arising from 
At what time it terminates 
Vitlt Infa ^ sts . 


10 

ib. 

ib. 


0-2 

p:i 
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INFANTS : page. 

May obtain an order to be examined pro interesie muo, 645 
Are examined pro interesae auo by guardian - - ib. 

May 0ue in Clwnceiy 93 

by their next fnend ------ 04 

but not for specific performance - - - ib. 

May dispute the adjudication in bankruptcy without 
notice - -- -- -- -- 90 

Bound by a decree in a suit on their behalf . - 08 

though it has been taken by consent - - - 103 

unless where there is laches^ fraud or collusion - 09 

aecus in suits relating to their inheritance - - ib. 

where any discretionary act is to be done - - ib. 

practice in cases of partition - - - - ib. 

Bound by deviations in practice bond fde assented to, 102 
Bound by order for maintenance without previous 
reference - -- -- -- - 103 

Not bound by admissions of fiicts in a case - - ib. 

Not bound by mistakes in the conduct of their cause, 102 
or ill the form of the bill ----- ib. 

Bound by the acts of their guardians ad litem • - 221 

where their conduct is bond fide - . . fh. 

May have relief they arc entitled to,though not prayed 

for ---------ib. 

or insisted upon - • - - - - ib. 

Petitions on behalf of ------ 2 

C'*asc cannot lie stated on behalf of - - - - 238 

Suits on liehalf of, 

must be by nror/ictn amy ----- 94 

bill filed without next friend dismissed - ib. 
lea^e given to amend by adding next 

friend ib. 

of striking out name of infant plaintiff, and 
milking him a defendant - - - - 98 

rt'ference to inquire whether suit is for infant's 
benefit - -- -- -- -95 

griintid of course where there are two or 
more suits - - - - - - ib. 

srcMj where only one ----- ib. 

not granted on application of next friend - 97 

unless made in another suit - - . ib. 

master's report upon such reference not to 1>e 

excepted to ----- ib. 

but may be objected to on the motion to 
confirm ------ 99 

J*rorhHn amy of, 

who may l>e next IHend - - - - 94 , 05 

his g\iardian ------ ib. 

necfl not be^ a person of substance - - - 40 

cannot sue in fifrmd paujpms . - - 42 

proc'cedings where solicitor uses the name of 
proehein amy without authority - . - p8 

ride PiiociiEix Amt. 
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infant — S uita ou behalf of— eoit^siMicil. 
amendment of bill, 

order Ibr at the hearing, 

where improper BubmiMions haee been 

made on behalf of - . . • 621 

where an infant heir-at-law has been 
made co-phdntiff - - - - ib. 

decrees in, 

are binding as in eases of adults - . • QO 

in cases of oscAes or collusion, may be opened 
by new bill - - - - - - ib. 

day to show cause against, 

not given where infant is plaintiff - 100 

unless under |teculiar circumstances in 
partition cases ib. 

a'liore there is bill and cross-bill - ib. 
in what itiunuer an infant plaintiff 
shows cause .... lOt 

costs of, 

in suits for legacies, 

not to couie out of the executor's estate 111 
but must be paid by the executor per- 
sonally - - - - - -112 

Cross-bill by, 

not ftincnded after dtsiiiissul . - . - 245 

though infant allowed to put in a new defence - ib. 

Suits against : 

inmnts may Vie defendants ----- 220 

without their guardians - - - - 174 

but giianliati must conduct their d<*rence • ib. 

not usually described as infants in bill, ib. HM 
unless question turns upon their infaiiey - ib. 
suVipcena ugaiiist, 

wliere infant has not been Vmptised, &c. 
serx'ice of ----- - 220. 562 

upon father ------ 229 

mother ----- ib, 

fnthcr-in-law - - - - ib. 

should be authorized by pre- 
vious ortlcr - - - - ib. 

:ittarhincnt against ------ 230 

for not appearing or answering, not usually 

executcil ------- ib. 

but nicHsunger sent - - - - ih. 

infant pays not costs of - - - - ib. 

guardian aal&rmf 

bow upfiointed ------ ib. 

wncre infant in town ... - 231 

in the country - - - ib. 

order for a commission to appoint, 

how drawn np - - - - - ib. 

how executed ----- 232 

guardian need not attend . - - jb. 

who appointed, where no one will undertake 
the office - - - - • - 230 


3 D 
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INFANT — Suits ag^inst-*-eofitlfitiMl. 

Guardian ad Ute$k — caniinued. 

after appointment, infant cannot be kept in custody, 

duty of - - 2121.232 

reBponsibility of ------ 221 

liable to the costa of scandal or impertinence - ib. 

to the censure of the court, in what cases - ib. 

may be removed for misconduct - • - ib. 

infants bound by their acts - - - - ib. 

may consent to evidence being taken on affidavit 
before master ------- ib. 

may waive infknt*s right to an issue - - - ib. 

consent to a decree by is binding - - - ib. 

liable to costs of improMr defence ... 232 
of scandal or impertinence - - ib. 

Defence, 

must be by guardian ----- 220. 232 

if without guardian, irregular - - - - ib. 

I^lea, 

must be on ^th of guardian . - - . ib. 

unless oath is dispensed with - - - - ib. 

how taken without oath ----- 233 

where guardian is a c*o-defeiidant - ib. 

where guardian is in London - - ib. 

where guardian is in the country - ib. 

Commission to take plea or answer - - - - 234 

may be sued out without previous order, ib. 
may be embraced in the same coiuiiiis- 
sion as that to appoint guardian - - ib. 

how executed ----- ib. 

where infant is abroad - - - - 235 

where diB|iensed with ----- ib. 

where infant Is abroad, and father not inte- 
rested ------- ib. 

where guardian has been already appointed 
in an original cause ----- il>. 

Answer, 

must be on oath of guardian - - . - 232 

unless oath dispensed with .... i)). 

L .. 




where guardian is co-defendnnt - ib. 

is in Loitdcui - - ib. 

in th«* country - il>. 

is the answer of tlie guardian - - - 2.*)C 

infant not bound by > ib. 

cannot Ijc road against - ... 

exceptions will not lie to - - - - - il>- 

cannot be shown for cause against di<«solviiig 


injunction ------ 237 

form of------ - - ill. 


new answer may state defence - - - - ib. 

in what cases infant may put in a new 4iiic - ib. 

as well alter decree ms before - - - ih. 

but must apply as soon alter 21 as possible - ib. 
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INFANT— Sui tit against — eo$itinue4L 

Parol, deinuiring ^22 

at law^ ...... .. 11 ,, 

iu equity 

taken away by 1 W. 4, c. 47. ... itstS 

replication to hia answer »«...• 040 
in what cases not neoesaary - - - ib. 

in what eases proper » • . • . ib. 

Evidence: 

admissions on behalf of, cannot be made • - 238 

all necessary facts must be proved against • - ib. 

absence of necessary Mrties - - - ib. 

due execution of a will - - - • ib. 

bound by proof in an original suit against 
his ancestor 230 

where he lias been a {larty by amendment - * 241 

evidence taken before cannot be read * - ib. 

«lccds, &o. may he provcnl against him tvt*4 eoce - ib. 
secus ill the Exchequer .... ib. 
Suhprpna to henr judgment : 

service of, should Im* on guardian ... 5M2 
personal service on infant not good - - - ib. 

Decree : 

in cases of foreclosure ..... 220 

ill urhat cases court will decree a sale in- 
stead of------- 227 

ought not to l>e by consent ... 221. 242 

without prt'vioiis reference to a master - - ili. 

hut if made hy consent binding - - • - ib. 

tjnh;ss in cases of collusion or error - - 221 

if drawn up ns made by C4>nsent, it is erroneous 242 
error in, wliat will he ..... 221 

conveyance under, 

ill whut cases directed - - - - - 224 

where estates ore sohl for payment of debts, 226 
day to show ruiise, 

in what cases taken away hy 1 W. 4, e. 47 - 224 

not given in suits for payment of the debts 

ot a d€*ceased person - - - - i!>. 

given in all otlier cases - - - . 226 

in cases of partition - - - - ib. 

juteuM where no conveyance is dircctod - ih. 
wheiH^ suit is to establish a will - 228 

or where legal estate is in trustees, ih. 
in crises of foreclosure - - - - - ib. 

in orfler for making decree of foreclosure 
ahsiilute ib. 

where copyholds have not been surren- 
dered - - - - . . ib. 

purchaser must accept title notwithstanding, 228 
in what manner decree made absolute - 243 
3 o 2 
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INFANT — Suits against— 

day to show cause, ' 

subpoena to show cause against decree, 

return of - - - - - - 242 

service of, must be x>er8onal - - - ib. 

substituted, where ordered - - ib. 

in what way cause may be shown - - ib. 

what cause may be shown - - - 243, 244 

in ctLBes of foreclosure - - - - 243 

rule that account may not be unra- 
velled, does not extend to cases 
of fraud ----- ib. 

nor where title of infant is para- 
mount to the mortgage - - ib. 

fraud and collusion, how shown - - 244 

error, how shown ----- 245 
infant need not wait till 21 to im- 
peach a decree for error - - ib. 

a new defence - - - - 244. 247 

new defence, 

in what manner made - - . - Q4& 

where there has been bill and cross-bill - ib 

bill of discovery may be filed in aid of - ib. 

within what time it must be made • - ib. 

of enlamng the time for ... - 246 

cannot be made till after 21 r * * 

unless there is danger of his evidence 

being lost ----- ib. 

in which case infant will be bound 
by decree as if he was plaintiif - ib. 
consequences of ----- - ib. 

Attachment to enforce decree or order . - - 247 

Contempts by : 

infant may be committed for - - - - ib. 

for not doing what is ordered by court - - ib. 

process where order is for a conveyance under 
the statute ib. 

Costs of : 

not personally liable to - - - - - ib. 

in what cases ordered to be paid out of his share ib. 
ill cases of partition ----- ib. 
Affidavit : 

master cannot receive affidavits against under 

decree ------- 23U 

unless solicitor for Infant concurs - - ib. 

how far he is hound by the couductof his solicitor 
ill admitting affidavits ----- 240 

Maintenance, 

order foi^ not usually made without previous 

reiercbce - - - - - - - 221 

but if made without it, will he binding - ib. 
lujunetion against, to restrain proceedings at law - 236 

cannot be sustained ------ ib. 

plaintiff may undertake to show cause u|m>ii 
merits against dissolving .... 237 
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INFANT — continued. 

En venire ea mere^ 

may suatain Miita ••••.. 93 

to restrain waste - - • • - ib. 

Ward of court: 

effect of clandestine marriage - . • « 148 

where adultery is committed by the wife - 148 

cannot consent to payment of her money out of 
court - -- -- -- - 127 

Feme covert, 

not bound by concurrence of her parent or guar- 
dian after marriage ----- 164 

secua in contracts for her benefit before marriage, ib. 

INFANT EXECUTOR: 

Special administration may be taken out - - « 200 


INFANT PEER: 

Proceedings against - - - - - ' - 280 , n. 

Sequestration against - - - - - ib. 

INFORMATION: 

On behalf of the Crown ------ 1 

of those who partake of its prerogative - ib. 
whose rights are under its protec- 
tion ----- ib. 

Of intrusion in Chancery ------ 4 

Retained in equity till result of trial at law - ib. 

Relating to lands and revenues - - - - ib. 

usually in the Exchequer ----- ib. 

sometimes in Chancery ----- ib. 

as in cases of purpresture ----- ib. 

nuisance • - - - - ib, 

or where relators are concerned - ib. 
How commenced, 

in courts at Westminster ----- a 

by Attorney-general - - - - - ib. 

Solicitor-general ----- ib. 

in courts of Lancaster ----- ib. 

Durham ------ ib. 

Chester ------ g 

Duchy of Lancaster ... 5 

Oernwall . . . g 

Franchise of Ely - ... 5 

Wales 6 

Where King not immediately concerned - . . 7 

on behalf of grantee of chose in action - - ib. 

on behalf of the King, as supreme head of the 

Church jb. 

for temjmralities of bishops - . - . 

for charities 

oil behalf of idiots and lunatics - - . - 7, 8 

3 D 3 
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INFORMATION— een/intied. 

Where King not immediately concerned— eonitaifedf. 

under particular statutes. - • - • - 8 

Marriage Act - - - - - - 8. 10 

Charity Commissioners Act - - - 8^ 0 

Vide Relators. 

Tlismissal o^ for want of prosecution • . - 20 

confinea to cases where there are relators - - ib. 

For a discovery - -- -- -- 3 

Relating to dissenting chatfels • - • - - 14 

Does not abate by death of relator - * - - 17 

unless relator be also plaintiff - •• - - ib. 

effect of death of relator upon, 

where only one - - - - ib. 

more than one - - - ib. 

Proceeding where relator is not a responsible person 20 
Parties to : 

in what cases heir-at-law of grantor is necessary, 353 
Bill converted into, by amendment - • - - 513 

INFORMATION AND BILL: 

In what cases usual ------- 12 

Bill dismissed and information retained - - - ib. 

INHABITANTS. Vide Parties. 

INJUNCTION: 

Practice as to dissolving, where plaintiff becomes 

bankrupt - -- -- -- 80 

in Chancery ------- ib. 

in the Exchequer ------ ib. 

Against several executors, dissolved on application of 
one - -- -- -- -- 345 

Against the Bank of England, 

where they are not parties . - - . 201 

not granted except upon notice to the other parties ib. 
unless in cases of necessity and urgency - ib.. 
Prayer for - -- -- -- - 502 

llde Bill (Prayer). 

Common : 

drops upon plaintiff amending his bill • • 527 

unless leave granted to amend without preju- 
dice - - ib. 

or unless exceptions have been allowed - 528 

or submitted to - - - - - 525 

may be obtained of course upon amendment 

after answer ------ 533 

where none has been obtained upon the 

original biU ib. 

eeeau where one has been obtained and 
dissolved ------ ib. 

not renewed upon omended bill - - - ib. 

unless upon special motion, riippoeted by alB- 
davit ------- ib. 

wbich^cannot be made till defendant is in 
'default * . - 534 
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INJUN CTl O X y Comuiou — eawiinued. 

defendant must fully answer botli original and 
amended biU before he oan move to oissolTe - 580 
Vuie AmBHBMBHT. Bs-AMBHDJlXlfT. 

Special : 

does not drop upon amendment of bill - * 581 

secus upon re-amendment - - - • ib. 

obtained upon amended bill by affidavit before 
answer may be dissolved^ on motion of defend- 
ant, upon affidavit before answer - - 586, n. 

To deliver possessioiii 

whether necesary beffire^ writ of assistance in 

cases of sequestration .... 648 
not necessaiy in cases of revenue - - ib. 

nor in the Exchequer - - - - ib. 

To restrain action at law ux>on a contempt irregularly 
issued - - - - - - - - - 666 

when irregularity, occasioned by negligence of 
the registrar 660 

INQUIRY before Master, 

Not directed, unless ground for it is Iffid in pleadings, 481 
For heir-at-law, 

where directed in cases of charity . • - 354 

INSOLVENCY OF HUSBAND. Vide Husband. 
Fkmb Covbut. 


INSOLVENCY. Vide Bankruptot. 


INSOLVENT DEBTOR: 

Placed in the same situation with regnnl to the orcler 
and disposition of his property as a bankrupt - 75 

May assign his right to surfdus - - - - ib. 

assignee may sue the assignees for it - - - ib. 

His situation with regard to, after acquired property, 76 
difference betw'een him and a bankrupt - ib. 

May sue for after acquired pro|>erty, if not claimed 
by his assignees - - - - - - - ib. 

Liability of, after acquired property to his debts - ib. 
Cannot sue their assignees - - - - _ - ib. 

As to the commencement of suits by assignees, with- 
out consent of creditors ----- 84 

Effect of death of assignee and appointment of a new 
one - -- -- -- -- 85 

Ought not to be a defendant ----- 174 

Vide Bankrupt. Partixs. 


INSOLVENT DEBTORS* ACT: (7 Gao. 4, c. 57.) 

Sheriff discharging prisoner under, after habeas cor^ 

^tis, guilty of contempt * - - " u" .i- " 

Prisoner in custody for contempt, must not be dis- 
charged by the sheriff under - - " 

Provision for the payment of the costs of prisoners 
under - - - - «78 


3 j> 4 
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INSPECTION ot Oocument: 

Prayer in a bill that defendant may inspect docu- 
ment, 8ic. ........ 470 

INSTRUMENT. Vide Dnnn. 


INTERESSE SyO: 

Examination pro interesse suo, what ... - G44 

Order for ------- --ib. 

may be obtained in case of real as well as per- 
sonal estate ------ ib. 

by an infant ------ (^6 

by plaintiff (qiisere) ----- ib. 

in JJmimpaiqferis ----- 42 

how obtained^ 

as of course 644 

not before sequestrators have made a return, ib. 

possession or personal property delivered 
up to claimant on his giving security - 647 

Proceedings undl^r order : 
interrogatories, 

time within which interrogatories should be 

exhibited 64B 

must be settled by master - - - - ib. 

examination, within what time to be put in - ib. 

conclusion of, not replied to - - - ib. 

reference to the Master to look into - - ib. 

replication, 

in what cases necessary - - - - ib. 

examination of witnesses ----- ib. 
where above 20 miles from London - - ib. 

when within that distance - - * - ib. 

publication of depositions ----- ib. 
reference to the Master - - - - - ib. 

objections to report cannot be taken by excei>- 
tions - 649 

hearing objections to report may be discussed at, ib. 
order upon ------- ib. 


INTEREST in Subject Matter: 

In cases of charity: 

relators need not to have any - - - - 

gecua in petitions under 62|0.3, c. 101, s. 16, 16, n. (&.) 
effect of their interest upon proceedings - - ib. 

W ant of : 


in plaintiff, demurrer for - - - • 300. 401 

plea of • - - - - ib. 

in defendant demurrer for - - - - 307 

plea of • - - » - - ib. 

whether defendant can protect him- 
self from discovery by answer - ib. 

Vide Parties. 
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1NTJSR£ST on Balanco: 

Not decreed under prayer for general relief • • 404 

secus upon fVirtner directionB, where right to it 
had accrued since the filing of the bill - - ib. 

INTERMEDIATE ESTATES^ Persons haying. Vide 
Partxbs. 

INTERPLEADER : 

Attorney-general allowed to withdraw his general 
answer, and to put in a new one .... 184 

By Bank of England, 

in what cases necessary ----- 201 
INTERROGATING part. Vide Bill. 

INTRUSION, Information of, may be filed in Chancery, 4 
IRELAND: 

Attachment in England to enforce an order or decree 
made in -------- 33 

Plaintiff resident in, must give security for costs - 04 

Property of bankrupt in, vests in assignees - - 74 

no registration or enrolment necessary - - ib. 

Order of tne court made effective in - - - 282 

Service of subpccna, and process in - - - - 277 

Court of Chancery in, 

orders of, now made effective in England - - 283 

Sequestration may be issued into, upon return of 
nuUa bona to sequestration here - - - - 020 

IRISH PEER. Vide Peer. 

IRREGULARITY : 

In process: 

how taken advantage of in case of corporations, 104 

ordered to be paid by registrar’s widow out of 
assets - -- -- -- - 000 

Vide Contempt. Injungtzon. 

In an order, 

waived by compliance ----- 007 
eetma in error - - , - - - - - ib. 

4' . f • * - ! - rt f . 

ISSUE: 

Matter sufficiently put in issue by an allegation of 
pretence 485 

Matters alleged in an answer sufficiently put in issue, 
without amendment ------ 513 

ISSUE detdeaxUvelfum^ 

May be declined on behalf of iniknt - - • - 242 

JOINDER OF PLAINTIFFS, 

Claiming adverse or inconsistent interests - 310. 327 

Of plaintiffs having no interests. Vide Pahtiks. 
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JOINT Interests. Vide Parties. 

Proprietors. Vide Parties. 
Tenants. Fide Parties. 

JOINT STOCK COMPANIES : 


History of .-------30 

Of suits by 20 


under private Acts of Parliament - . - 30 

must lie by their officers - • ib. 

but individual members may sue directors - ib. 
General Acts relating to- - - - - -31 

Where chartered under 0 Geo. 4, c. 01, individual 
members of may be sued . - - . . 194 

Cliartered under 4 lie 6 W. 4, c. 04, may defend by 

their principal officer . - - . - 193 

individual members may be joined as defendants, ib. 
subject to the payment of costs by the 
plaintiff - - - - - - - 106 

decrees against, to have the same operation 
against individual members as if tiiey had 
been parties ------ ib. 

but process not to issue against individual 
members without leave of the court - ib. 
nor after three years fri>m the time of such 
individual ceaslfig to be a member - - ib. 

Vide Parties. 

JUDGMENT AT LAW: 

Effect of, upon wife’s right by survivorship - 166. 167 

JUDGMENT CREDITORS. FWe Creditor. Spb- 

CIALTY CrKDITOUB. 

JUDICIAL NOTICE: 

What facts will be judicially noticed : 

historical facts - -- -- - -23 

recognition of foreign states - - - - il>. 

even though pfeadod contrary to the facts - ib. 
What things will be judicially noticed without proof: 

war between this country and a foreign state - 67 

eecua war between foreign states - - - ib. 

JURISDICTION: 

Plaintiffs out of, 

may sue - - - - - - - -33 

unless aliens or residents in an enemy’s 
country without licence - . - - 33 

must give security for costs - - - - ib. 

Vide Costs, Security for. 

Proceedings where party having a joint interest with 
plaintiff out of - -- -- -- 310 

Averment of. Vide BlLi.. 

Defendants out of, 

in what cases the plaintiff may proceed without 

them ------- 267 
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JURISDICTION— con/iniieif. 

Defendants out of— conttefsci. 

where there are other defendants • - 257 

and their interests are incidental to those of 

such other defendants - • - ib« 

joint debtors - - - . . 268 

joint factors ------ ib. 

in cases of interpleader - - - - ib. 

cannot be proceeded against where their interests 
are principally affected - - - - - 259 

in what cases the court will appoint a receiver 
in their absence ...... jb. 

in what cases they must be made parties - - 269 

» in \%'l>at cases their absence must be proved - ib. 

proceedings where they subsequently become 

amenable .------ 201 

where process has beeh prayed - - - ib. 

has not been prayed - - ib. 

where they appear voluntarily - - - ib. 

after cfecree - • . - - ib. 

in what cases permitted to have tlio benefit of 
decree without supplemental bill - - - ib. 

service of subpoena upon^ 

not good • » • . • 202 

unless under 2 W. 4, c. 38, and 4 
& 6 W. 4, c. 88 - - - ib. 

Vide SUBSTXTUTBD Sbuyiob. 

KEEPER, Lord, bills addressed to . . • . j 

KING, The: 

Suits on behalf of : 

may elect to sue cither at law or in equity' - - 3 

in wliat court he pleases - - ib. 

may have a fjtiare impedit In Kinga Bench - ib. 

ill what courts he may sue - . - . . ib. 

King's Bench ib. 

Exenequer -------4 

Chancery ------- ib. 

Vide Infoumation. 

In Council. Vide CouNcih. 

Cannot be a defendant, 

must l>e sued by his attomoy-generul - - 173 

LANCASTER: 

Attorney-general of the duchy of - - - - 5 

of the county palatine - - - ib. 

LANCASTER County Palatine: 

Proceeding against chancellor of, to compel a return 
to an attachment 500 

Form of return ....... 591 

LANGUIDUS, Return of. Viidc ATT▲culfE^T. Habeas 
C ojipus. 
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LATIN, Pleadings at law fonnerly in - - - - 1 

LEASE AND RELEASE, How stated in a bill - - 469 

LEAVE TO AMEND, fide Aiibicdmbkt of Bill. 

LEGAL ESTATE. Vide PAHTixa. 

LEGATEES. Vide Partibs. 

Residuary. Vide Parties. 

LESSEES. Vide Parties. 

LESSOR. Vide Parties. 

LETTER MISSIVE: * 

Right of peers to*------. 501 

not confined to peers of parliament - - - ib. 

How obtained ------- - 555 

Service of - - ----- ib. 

in Scotland or Ireland ..... 277 

out of the kingdom . • ... 280 

must be accompanied by an ofiice copy of bill - ib. 
peers not bound to take any other copy - - ib. 

at town house of peer good, though he is abroad 665 
Proceedings in case of default of appearance to - 555 

LETTERS. Vide Aorbbmbrt. 

LIENS, Specific, 

Persons having. Vide Partibs. 

LIFE INTEREST OF WIFE, 

Not a subject of emiitable settlement - - - 143 

unless husband fails in supporting her - - 144 

Vuie Fbmb Covert. 

LIMITATIONS: 

Executory, persons entitled under. Vide Parties. 

In settlement, persons entitled under. Fide Parties. 

LIVERY OF SEISIN : 

Conveyance with, may be pleaded without averring 
execution of deed 471 

LORD OF MANOR. Vide Parties. 


LOST INSTRUMENTS: 

Bills to obtain benefit of,*mu8t be accompanied bv an 
affidavit. . . . . . .503 

Saw where the bill is merely for a discovery - - 504 
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LUNATICS, page. 

Must be parties to infonnations and bills on their own 

hehBlt 8 

unless to avoid their own acts. 

Suits on their behalf^ 

must be sanctioned by Lord Chancellor - • 1 1 0 

Of setting aside contracts by * - - * - ib. 

Suits on their behalf : 

most properly by bill • • - - • • 113 

in the name of the lunaUc ----- ib. 

lunatic must be a party - . - - - ib. 

seeus where suit is to avoid his own act - ib. 
but if made party, no ground for de- 
murrer 114 

committees necessai^ parties to - - - - 115 

either as co-plainttif or defendant, 
demurrer to, in what cases • • • - iti. 

plea --------- ib. 

to bill of discovery ----- ib. 

effect of death or change of committee - - ib. 

Effect of lunacy of plaintiff after the commencement 
of a suit - - - - - - - - IIB 

Cannot be defendants without their committee - 173 

Proceeding when defendant brought up by habeaa 

carput appears to be ----- 000 

Vide loxoTs and Lunatics. Pahtiks. 

MALICE: 

Allegation of general malice in bill, scandalous - 453 

MAINTENANCE : 

Order for, 

binding upon infant, though made without pre- 
vious reference ------ 103 

previous reference usually made - - - ib. 

miide without previous reference binding - - 2*21 

Wife’s right to, out of income of her own proi)erty - 
Vide Feme Covert, 


MAN, ISLE OF: 

Service of subpesna, &c. in ----- 277 
MANOR, LORD OF. Vide Parties. 


MARRIAGE: 

Distinction at law between personal pro]>erty of the 
wife accrued before and after marriage 
No such distinction in equity - - - 

Of feme covert after money reported due to her 
Act, infonnations under ------ 

Vide Clandestine Marbiaob. Information. 
Infant. 


no 

120 

123 

10 
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MARRIAGE ARTICLES : page. 

Specific perfonnance of, decreed under bill to enforce 
a settlement 403 

MARRIED WOMAN. Vide Ffmx Cotbut. 

MARSHALLING ASSETS : 

Joinder of specialty and simple contract creditors - 030 

MASTER OF AN HOSPITAL, 

Suit by, must be revived by ms successor - 28 

MASTER OF THE ROLLS authorisEcd to hear motions, 543 

MASTER IN ORDINARY: 

Applications for special orders to amend must be 

made to------- - 542 

cannot be made to one of the judges of the court, ib. 

sectte where the order is of course - - 543 

for leave to withdraw replication and amend must 
be made to - • - - - • ib. 546 

Manner of making applications to for leave to amend, ib. 
(yosts of applications to for leave to amend - - ib. 

Mode of entering special orders by - - - - 544 

One to visit the Fleet prison quarterly - • - 

and to rciK>rt his opinion thereon • - - 

Referen€!e to as to poverty of a defendant in contempt, 
proceedings tliereu|ion • . • . • 

master may examine prisoner and others upon 
oath 

His power with regard to prisoners in custody : 

may examine prisoner in custody for contempt 
upon oath 
all other persons 

Officers of courts of law to prcxlucc before, records, 
orders, books, &c. Vw Priboiiku. 

MASTER’S REPORT: 

Ll>on reference^ to inquire whether suit is for the 
benefit of an infant cannot be excepted to 
but may be objected to on motion to confirm 
Vide Urpoht. 

MEMBER OF PARLIAMENT: 

Sequestration agmnst, for not obeying Speaker - 651 
Am>earance put in for, on return of - - - 054 

Vide Skqi7r:4tration (against Pekrs, &c.) Pbbrs. 
Serr ice of subpoena upon - .... 664,565 

need not be accompanied by a copy of the bill - ib. 
Kiefer Pro Conpksso. 

MESSENGER: 

In what cases sent : 

upon return of re^ carpus ... 


072 

ib. 

070 

671 

070 


ib. 

ib. 


07 

U8 


GOO 
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MESSENGER — In what cases sent—coiiS^tiscf. 

otifm of the practice • • . - - 001 

originfuly sent only to those counties where 

sheriff had the amerciaments • - - ib. 

but now sent into every county • . « ib. 

In what cases : 

only where defendant is not in custody - - 602 

or where there is a return languidus - - - ib. 

No sequestration upon return of . . . . jb. 

Practice where defendant absconds after messenger sent, ib. 
or cannot be found 003 

when messenger dies - - - -> ib. 

Order for, how obtained ib. 

proceeding upon ------ ib. 

Usually executes nis warrant by deputy - - ib. 

Return of, 

when defendant cannot be found - . - - ib. 

where defendant is in custody of sheiiff - • ib. 

proceeding thereupon • - - • - ib. 

Letting aetendant go at laiwe upon his undertaking 
to pay costs, not entitleci to use the process of the 
court to compel payment of costs - • - « ib. 

Must bring defendant to the bar within a limited 
time - -- -- -- - 004 

Proceeding where defendant brought up by • - ib. 

committal to the Fleet ----- ib. 

appearance may be entered for defendant » * ib. 

Costs of --------- ib. 

against infant. Vide Ikfakt. 

MINISTER OF PARISH, 

Refusing to permit order, under 1 Will. 4, c. 30, to be 
published, liable to indictment - - - - 274 

MISAPPREHENSION OR MISTAKE, 

Will not deprive a prochein amy of his costs out of 
the infant’s estate - - - - - - - III 

MISCONDUCT: 

Of husband : 

a reason to deprive him of the income of his 

wife’s property - - - . - - - 136 

OiprocJwin amy : 

a ground for his removal ----- IIMI 
Of wife : 

effect of upon her right to maintenance out of her 
own income ------- 135 

MISDEMEANOR: 

Plaintiff under sentence of transportation for, not ro- 
ntiired to give security for costs - - - - 37 

Prisoner in custody^r, how brought up and charged 
with contempt ^ 

Process for taking bill pro eonfeuo against defendant 

in custody for ------- 565 

does not apply to cases of felony - . - 090 
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MISJOINDER OP PLAINTIFFS. 

Vide JoxKBxa ov Plaintiffs. Parties. 

MISSIVE (LETTER). Vide Lrttxr Mxssxtb. Psers. 

MISTAKE, 

In proceedings on behalf of infants rectified - - 102 

Or misapprehension, 

will not deprive a prochein amy of his costs out 
of the infimt’s estate • - - - - 111 

MODUS, 

May be decreed under prayer for general relief - 401 
Suits* for. Vide Parties. 

MORTGAGE, 

I nterest^f husband in wife’s - - - - 107,168 

Suits to redeem 'XVide Forrclosk. Rrosmption. 

foreclose^ Parties. 

Money, persons mterested in. Vide Parties. 

MORTGAGEE : 

Executor of. Vide Parties. 

Derivative. Vide Parties. 

Personal representative of. Vide Parties. 

MORTGAGOR : 

Personal representative of. Vide Parties. 

MOTHER OF INFANT, 

Service of subposna upon 220 

MOTION, 

That plaintiff may give security for costs, 

vmen he is abroad ...... 33 

when he is improperly described ... 4(s;) 

On behalf of persons in /ormA pauperie • - - 45 

That assignees may file supplemental bill - - 70 

not necessary where the bankrupt not sole plain- 
tiff i . ib. 

To dismiss bill : 

cannot be made in Chancery after bankruptcy 
of plaintiff ib. 

upon bankruptcy of plaintiff 

where bankrupt only plaintiff, must be upon notice, ib. 
eecue where there are more plaintiffs - - - ib. 

cannot be made after the time for obtaining an 

order to amend has elapsed ... 540 

except W defendants whose answers have 
been filed in time to preclude the power 
of amending against fftem • - ib. 

not prevented, 

by order to amend not served ... 541 

irregularly obtained - ib. 
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MOTION — ^To dismisA bill — coniiuu^, 

because bill filed witbout proper authority -> 404 
in what manner made ----- ib. 
where party is the sole plaintiff • . ib. 

where ne is only co-plaintiff ... 405 
must he made as soon after discovery as po»- 

sible ib. 

ordered to stand over till hearing - - ib. 

course of proceeding after decree - - 406 

Costs of abandoned motion, 

party in contempt cannot apply for - - - 660 

MULTIFARIOUSNESS.: 

Definition of - - - - - - - • - 437 

What bills are multifarious ----- ib. 

bill against several defendants for distinct pur- 
poses - - - - *ei* " 

by trustees for sale against several pur^ 
chasers for a specific performance - - 487 

to set aside several leases to distinct tenants, 438 
to set aside sales to different persons - - ib. 

jccus bills against different persons claim- 

inn under sub-contracts . - • 44 ^ 

for specific performance praying relief against 
prior incumbrances - • • . . 44 g 

for imrtition prayine relief against a person 
interested in one ^are only • • • 448 

to restrain the infringement of patent by dif- 
ferent defendants . • . • • ib. 

for joint and separate demands . • • 444 

against one defendant who claims different 
rights in different characters ... 440 

against a person in his individual and repre- 
sentative character ----- ib. 

against trustees of public and private charities, ib. 
bills for separate and^ distinct causes - - . 440 

against corporations for distinct charities - ib. 

secus wliere they are bomoseneous - 447 
to perpetuate testimony and other causes - 448 
for a commission to examine witnesses in dis- 
tinct actions - - - . - - - ib. 

by several plaintiffs claiming distinct rights, 440 
by purchaser of different lots at an auction - ib. 
by an heir and next of kin for real and per- 
sonal estate ------ 460 

by impropriate rector and vicar for tithes - ib. 
scctM, where they claim to be entitled to 
same tithes ----- ib. 

not multifarious because plaintiffi are not 

all equally entitled - « - - ib. 

several persons may claim under one 

IpEneral right • - - - ib. 

as in bills oipeace - - - - 461 

3 B 
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MULTI FA RIO USNESS-^ecm/lfitteif. 

Cases of exception ; . 

bills against persons having distinct interests 

arising out of the same transaction - ^ - 488 

sectis wher^ claims are under different wills 
or other instruments - - - - 439 

unless the same parties are interested under 

both 441 

the accounts cannot he taken without 
blending the claims - - - - ib. 

to establish a general right against defend- 
ants having distinct interests - 445 

to a fishery ------- ib. 

to a duty ------- ib. 

for tithes ------- ib. 

for commissions to ascertain boundaries - ib. 

How obffetions for may be taken - - - . 451 

by demurrer ------- ib. 

by answer --------ib. 

by the court ------- ib. 

Defendant demurring for, need not answer charge 
of confederacy ------- 433 

MUTUAL CONVEYANCES, 

Not ilirected in decrees for partition till infants are 
adult ----- . - - 100 , n. 

NAME OF CORPORATION. F/cfc ConnonATioxH. 

NAMES AND DESCRIPTIONS OF PLAINTIFFS. 

Vide Bill. 

NE EXEAT REGNO, Prayer for 503 

Vide IIiLi. (Puaykr). 

Effect of omendinent of 1>ill upon, docs not appear to 

have been <lreaded ----- 035 

NEW ANSWER. Vhie Infant. 

NEW DEFENCE by an Infant. Fide Ikfawt. 

NEXT FRIEND of on Infant. 

T Mie Infant. Phochbin Amt. 

Of feme covert. Vide Femk Covbrt. Puochein Amy. 

NEXT OF KIN. Vide Parties. 


NON EST INVENTUS: 

Return of to attachment ------ 590 

by messenger ------- 603 

to attachment with proclamations ... 608 
to commission of- rebellion - ^ - 616 

by serjeant-at-arms ------ 6*27 
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NORMAN LANGUAGE, 

Formerly used iti {ileaditigs at law • . • • i 

NOTICE, 

Of intention to dispute adjudication in bankruptcy, 

when required . a? 

when nqt necessary - - • - - -80 

in the case of infants ----- 00 

To the Bank of England, 

in what eases It will hare the effect of injunction, 200 
Of motion, 

not necessary to obtain order fbr substituted ser- 
vice - - - 2C4 

scctis to obtain injunction upon answer of 
agent ------- ib. 

Of attachment, 

whether necessary to be given - - • - - 679 

NUISANCE, 

III what courts informations for, maybe brought - 4 

OATH, 

Attestation upon, to nn answer, in what cases dis* 
pensecl with -------- 486 

OBJ FACTION for want of Parties. Vide Pa utibs. 

For muitifariousness. Vide MuLTiFAniocsirBsa. 


OBLIGEE. Vifle Pahtibs. 
OCCUPIEHS. Tide Partxbs. 


OFFEUS: 

Infants not liound by improper - - - - 102 

To do equity. Vide BiLi. (Pkaybr). 

To pay whnt is due to defendant. Vide Dill (PnAYBB). 

OFFICE: 

Where office cannot be found, waste will be restrained 
in the nieaiitiiiio - - - - - - - 

OFFIC E COPY of Pleading, 

CUiiiiiot be made before filing ----- 608 

OFFICERS : 

In the army, residing abroad on duty, entitled to 
income of wife's property ----- 184 

In army or navy. Vide Halw^pat. SaQUBSTBATiow. 

not rcfpiired to give security for costs if On serTice, 34 

Of corporations, 

in what cases made defendants. 

Vide CoitPoHAtiox.*C AoemBOATB. 

Of joint stock companies. Vide Joibt Stock Com- 
panies. 


3 E 2 
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OFFICER OF THE COURT: pi«e. 

Proceedings against, for non-obedience to the subpcena, 661 
Vide SBQUxaTRATXoir. 

ON BEHALF OF HIMSELF AND OTHERS, &c. 

Plaintiff allowed at the hearing to amend, by adding 

these words ------- 836 


ORDER, 

For a reference to the master to approYe a settlement 

upon a feme coTert ----- 148 
where there has been a prior settlement - - 149 

ORDINARY. FtdePARTXBS. 


ORE TENU3: 

Demurrer cannot be put in after plea OYerruled - 607 

Demurrer for want or parties. Vide Dbxubrbr. 

ORIGINAL BILL. Vide Bxzx. 


OUTLAW : 

Meaning of the term ------ 69 

May be a relator - -- ----10 

Ought not to be defendant ----- 174 

In what cases he may be made a defendant - - 266 

Where defendant is an outlaw attorney-general must 
be a party - -- -- -- - 179 


OUTLAWRY : 


Vests property of outlaw in the Crown 

If not plcMided, may be shovm at hearing - 

In civil actions : 

in wliat cases not a disqualification from suing 
where plaintiff sues in autre drcit 

executor - - - - - 

prechein amy - - - - 

relator ------ 

Of a testator, 

g ood plea in suits by executors - - - 

lit cannot be pleaefed by executor himself 
Of the head of a cor|K>ration, not a good plea -> 

111 what cases it disqualifies from smng 

must bo in another suit - - . - 


In an inferior jurisdiction, 

cannot be pleaded at Westminster 
eecm of an outlawry in Lancaster 

How pleaded ------ 

at what time - - - - - 

after attachment - - - - 

before answer - - - - 

or order for time - - - 

Of plaintiff may be shown at the hearing - 


7 

67 


69 

ab. 

ib. 

ib. 

00 

69 
ib. 
ib. 
ib. 
ib. 62 


60 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 
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OUTLAWRY-<oii/imi^. page. 

Cannot be pleaded after order for time -> - • 80 

secua after attachment - • - • •• ib. 

Defendant may show as many outlawries as he can - 61 

Plea of, how set down • - . - • • ib. 

need not be upon oath - - - . • 62 

costs of -------- ib. 

where nut in upon commission - - • ib. 

May be pleaded, though irregular - • - • 61 

Inegnlarity of no objection till ravened - - • ib. 

In a suit for same matter cannot be pleaded • - 62 

Of proceeding in suit after reversal - 63 

whether hill of revivor necessary - - » ib. 

For treason or felony : 

what things are forfeited by - - • - M 

upon the judgment - - - - - ib. 

upon the exigent - • - - - - ib. 

Of an executor : 

effect of in obviating the necessity of bringing 
him before the court - - - - - 341 


OWNERS, 
Of land 


inheritance}*"** Pabtibo. 
Of ships. Vide Shitownum. 


PALATINE, Counties: 
Of attachments into 


670 


PAPERS AND WRITINGS: 

Production of before master, in cases of prisoners in 

custody ------- - 673 

PARAPHERNALIA, 

Specific devisee of. Vide Pahtib8. Fxmx Covert. 
PARDON : 

EfiTect of, un^r the great seal ----- 00 

under sign manual ... - - Ib. 

Conditional, effect of -----#- 67 

Vide Tbarbportatxon. 


PARENS PATRI^, 

Informations on behalf of the king as - - - 7 

PARISH, 

Inhabitants of. Vide Pautzes. 


PARLIAMENT, Member of. 

Vide Member or Parlxambet. Peer. 

PAROL DEMURRING^ what 222 

Taken away by statute ------ 223 

3 E 3 
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PAflOL: Ptgd 

Authority to filo bill may be by parol - * 408 

Demiie of tithea. Vide jPabtibs. 

Variation. Vide Specific PBEFOBvaEOE. 

PABSON, 

Suit by for tithes must be revived by his representa- 
Utive 

PABTIES : 

Who ore eonsidered parties to a suit - - - 384 

Gene^ rules relating to - • - • * - 284 

PARTIES, NECESSARY : 

All persons having concurrent interests with plaintiff, ib. 

Accountecs - - 308 

in suits for account, 

of partnerships ----- ib. 

of residues ------ ib. 

where suit is by some of a class - - 300 

where some of the parties have been ac- 
counted with end paid - - - - ib. 

where party having a joint interest with 
pliiintiff is nbroaa - - - - 310 

persons having eontingent interests - 309 
where some have been accountees with 
and paid ------ 300 

Action at law, right of persons having - - . 20*2 

Administrator. Vitie Pebsoeal Uspbeseetatzyb, 
t?i/ra. 

Adverse claimants - 310 

persons claiming under inconsistant titles not 

necessary parties ----- ib. 
impropriator in suit by vicar . - - 320 

vicar in suit by impropriator - - - ib. 

portioiiist- ------ 324 

Agents, in wlint cases necessary - " - - - 290 

where he is both agent anu contracting for his 
own benefit - - - - - - ib. 

having no interest, ought not to be a party - 291 
not necessary in suits for ag^nirats entered 

into by them - - - - - 289 

where agency can he proved - - - ib. 

or appears on the contract - - 290 

Annuitants upon reversion ----- 318 

Appointees of feme covert : 

must all be parties to u suit by one • - 315 

srctis where very numerous - - - ib. 

allowed to go in before master - - ib. 

Assignee of mortgage - ^ - 287 

last only necessary where several assigumsnts, ib. 
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PARTIES, NECESSARY— cofUutiMcT. pag«. 

Having concurrent interest# with plaintiii^ooii/tififsdf. 
Assignor of chose in action • - • , - - 201 

or his representative ------ ib. 

of a judgment ------- 

of shares in a joint-stock company - - - ib. 

of a bond -------- ib. 

generally a co-platnti 6 P ----- Q 03 

Assignor of equitable interests not necessary - - 207 

Attorney-general necessary party where no beir cait 

be found 327 

Tm/c AtTO R>' B r-O EK KUA 

Bankrupt not a necessary party ib a suit by his assig- 
nees -------- - 314 

Bill of exchange, 

drawer and indorsee of. Vide BuAWKn, infra. 

Bishop, in a suit against sequestrator . - . opp 

Boundaries : 

ill suits to ascertain boundaries - - - - 3<K) 


Cestui que trusts : 

in suits by trustees - - - - - - 31 1 

for specific performance of trusts for sale - ib. 
seeus where receipts of trustees are to be 

discharges ------ ib. 

on behalf of a uiini<»rous society - - - ib. 

secus whc're bill is on behall’ of tbemsidves 

and others ----- ib. 


not necessary : 

where their interest is collateral to that of 

trustee - - - - - - 312 

as in suits by pawnee or de]>ositee of a 

<'hiittel - - - - - - 313 

in suits by one trustee against another - ib. 

ill suits by personal representatives - ib. 
even though plaintiff be executor in 
trust ------ ib. 

in suits by assignees of bankrupts, &ic., 314 

Chose in action. Vide Ashiuxob of. 

Class. Persons entitled as tome of a class, practice 

with regaril to ----- 300 

Committee of idiot or lunatic ----- 21 ) 1 ) 

Common (Tenants inh Vide Tb.vanth in Common. 
CVuilracts, Sub. Vide Sun*coNTRACT 8 « 

Covenantee in suits for performance where covenant 

for the benefit of another - - - - 287 

principle of the rule ------ 288 

secus where contract not under seal . - - 280 

Creditors not nccessaiy in suits by assignees - - 31 4 

in suits by trustees for pay- 
ment of^ilcbts - - - ib. 

may join as co-plaintiffs ----- 328 

some may sue on behalf of themselves and others, ib. 
3 K 4 
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PABTIES, NECESSARY— pi^ 
HaTing ooncurrent interests with plaintiff^-een/imieri. 

as well in case of real as of x>er8onal estate -* 929 
where they claim nnder a trust deed - • 890 

where they are joint and separate - - ib. 

in suits to marshal assets • - - - ib. 

Crew of a ship. Vide Ship. 

Contingent interests, persons haTing, in matters of 
account 808 

Depositee of chattel may sue for chattel without 
eeettd que trusts ------- 813 

DerivatiTe mortgagees ------ 287 

Devisees cannot be joined with heir-at-law as co-plain- 

tiffs - 327 

under pnor will. 

Qy. where he can be made a party in a suit 
to establish a will - - - 825, n. (m) 

bankrupt not necessary in suits under statute 
against fraudulent devisee - - - - 325 

rule as to, claiming under limitations in a will • 816 
executory -------- 818 

not in being, bound by decree against inheritance, ib. 

in suits for the delivery up of forthcoming bill - 208 
secas to recover amount oi lost bill - - - ib. 

Escheat, person entitled to, 

necessary party where no heir - - - - 827 

Executor of mortgagee, 

in suits by heir to foreclose - - - - 312 

having a trust for sale after renunciation - - 316 

Executors must all be parties ----- 315 

although one be an infant ----- ib. 

secuB those who have not proved - - 315, 316 

need not be co-plaintifis - - - . . 316 

Executory devisees ------- 318 

not in being, bound by decree against inheritance, ib. 
Executory limitations, 

persons claiming under ----- ib. 
Foreclosure : 

in suits to foreclose mortgi^ - - - . 307 

all persons iuterested in mortgage - - ib. 

prior incumbrancer, 

not necessary in suits by subsequent mort- 
gagee ------- ib. 

mortgagee not necessary where mortgage has been 
assigned -------- 308 

heir of mortgagee not necessary where mortgage 
devised ----- - - -ib. 

executor of mortgagee necessary in suits by his 
heir - 
heir of mortgagee 


312 

ib. 
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PABTIES, KECESSARY-^^CMfiiiMaA 

HftTing eonearrent intefeata with plaintiff---«ml<iitMA 
Heir-at-law of deTiaoT 9^4 

in auita relating to will • . . • • 325 

for title-deeds of derised estates - - - ib. 

to sell lands deyised for payment of debts • ib. 
under statute amidst frauaulent devises « ib. 
when devisee a tumkrupt - • * • ib. 

not necessary where lands are g^ven by deed to 

pay debts ib. 

where trustee has been long dead * - d20 

absence of not a ground of objection to title • ib. 
a ground of objection to conveyances under 
decree ib, 

not bound unless a party ib, 

in what cases court will establish a will without, ib. 
if absent ib, 

or not to be found - - - - - ib. 

where no heir, attorney-general or person entitled 
to escheat 327 

cannot be joined with devisee as co-plaintiff - ib. 
of mortgagee ib. 

necessary in suits of foreclosure - - • ib. 

secua where legal estate has been devised - ih. 
or assigned 287 

Idiot not a necessary party to a suit for his own be- 
nefit 290 

Impropriator, not necessary in suits by vicar - - 320 

not objecting, liable to his own costs - • - 323 

Incumbrancers, 

in suits for for the application of real estate.<i, to 
pay debts 320 

omission of, cured by decree - - - - ib. 

upon estate tail ------- 818 

prior not necessary ------ 307 

in suits by subsequent mortgagee to fore- 
close ------- ib. 

for sale of estates ----- ib. 

for the application of a surplus by per- 
son entitled after satisfying prior 

----- ib. 

the estates of a trader, ib. 

Inconsistent titles : 

persons having, cannot be joined as co-plaintiffs, S@7 
devisee and heir-at-law - - - - ib. 

settlor and purchaser ----- ib. 
yide AnvBRax Ci:.aimavt8. 

Infant executor, must be a party to a suit by his co- 
executors -------- 316 

Inhabitants of a parish may sue on behalf of them- 
selves and the rest 331 

Insolvent debtor, not necessary in suits by assignees, 811 


charges 

for adimnistering 
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Having eoneiurretit inteteele wnth plaintiff — 

Intermediate estates : 

persons entitled between plaintiff and first re- 
mainder man in fee - - - - 31 7 

coming into es$e after suit instituted - - 318 

Joint interest, when persons having, are abn>ad - 310 

Joint proprictcirs of a trading undertaking may sue 
on behalf of themselves and others *- - - 331 

Joint-teuuntM in suits for partition - - - - :30l 

of a legacy 303 

of mortgage money .... ib. 
Kill, next of. Vide Nkxt of Kih, infra. 

Legal estate, or right to sue, persons having - - 

Legatees : 

not necessary in suits by executor - - - 314 

hy trustees for payment of legacies - - ib. 

whose legacies are charged on reiu estates - - ib. 

«>f feme covert : 

must all be parties to a suit by one - - 315 

may sue on helialf of themselves and others, 331 
Rcsi<1uary. Vide Hrhipvaiiy Leoatbeb, injra. 
Lessee, where lease has lieen assigned ... :>97 

Lessees or tenants, not in general necessary • - 

unless in partition ------ ib. 

or in bills to restrain ejectments against them - ib. 
Lessor necessary - - - - - - - ib. 

ill suits tti establish a general right - - - ib. 

to a ijiimIiis ------- ib. 

to fees of office ------ ib. 

to a right of way ----- ib. 

where lease is of tithes by parol - - JWi-J 

scr*tis wlu>re ileiiiisc is by cleecl - - - ib. 

not neeessitry in suit for partition by lessee - 34 HI 

nor ill bills tor tithes - - - - - - 34 hi 

unless under |iarol demise - - - - ib. 

Life, tenant for. Vide Tknaxt you Lifk. 

Limitations, executory. Vide Ex|u;(;toky Limitations. 
Lunatic, in ail suits on his bc*half - - - - ih. 

eecue when suit to impeach lus ow^n act - - ili. 

Mortmigee, (h*rivattve ------ o87 

Vi£t FoHRCLosvniL RannurriON. 

Mortgagor, in suits by second, incumbrancer to re- 

deein - - - - • - - - 300 

I Wc Vo RKt; Loer RB. Rbdbm ptiox. 

Next of kin - -- -- -- - 300 

limy sue on liehalf of themselves and others - 331 

Obligee in a bi>nd ------- ojhl 

or hi.s representative ------ ib. 

Owners of land may sue to establisli a modus on be- 
half of themselves and others - - - - 3-*il 

Parish, inhabitants of, may sue on behalf of them- 
selves and others ib. 
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PARTIES, N£C£3SARY-*.«ofiltfMi#cl. 

Haying concurrent intoreite with 
Partition, in suite for ...... soo 

Vide Lrssor. Lbssbb. 

Partners - -- -- -- -- 308 

Pawnee of chattel, may sue fbr without cestui 

trust - -- -- -- -- 313 

Personal representatives ------ 24)3 

in all suits relating to the assets of a deceased - ib. 
where none in England limited, administration 
must be taken out ------ 204 

where executor abroad, administration may be 
taken out under 38 (i»eo. 3, c. 87 - ^ - - 395 

where executor an infant, administration must 
be taken out under 38 Ooo. 3, c. 87 - - 300 

in what oases dispensed with - - . . 24)4 

leave given to bring him l>efore the master - ib. 
may sue without nersoiis beneHcinlly interested, 313 
even though tliey oe executors in trust - - ib. 

Portionist of tithes ------- 324 

Principal, necessary where agency appears on the 
contract - -- -- -- - 091 

Proprietors of a general institution, may sue on be- 
half of themselves and others - - - - 332 

Pundiasers of diflerent portions of an estate iimler 
trust for sale - 310 

Vide S ij ii-coNTii ACT. 

Eeetor. Vide Imvicoimitatoh. 

Hcmaindfr men nri.n „ , , ^ t , . . 

lieversioiiers - -J " 

not necessary beyond the first vested estate of 
iiiheritiiiicc - - - • - - - ib. 

Residuary legatees ------- 304) 

must all lie parties to a suit by one for his share, 314 
Redemption of mortgages : 
in suits for, 

all persons entitled to redeem - « - 304 

where two estates niortgfiged for tlic 
same sum ------ ib. 

where sume estate belongs to sf'veriil 

iiersoiis ------ ib. 

where two estates are mortgaged to the 

same person for ditfereiit sums - 305 

where one mortgage of personal and the 
other of reol estates - - - - 300 

in suits by second incumbrancers - - ib. 

Rimresentative (personal). 

Vide Pbks^oxai. Rbrubbkntativb. 

Sale, trust fbr. Vide Tuvsr, 

Ship, crew of, may sue for prize money on behalf of 
tneioselvcs and others ------ 331 

Sub-contracts, persons entitled under, in what cases 
necessary parties - - - - - - - 300 



1V0SX. 


PARTIES, NECESSABY-^-mi/teiMr. ] 

Having eoncumnt inteieata with pl8indff--'-<ott/i»tfefif. 
Subfcribera to a general institution, may sue on be- 
half of themselves and the rest . . • . 

Tenants in common : 

in suits for partition ------ 

of mortmge money ------ 

Tenant for fife, may be a party to a suit without re- 
mainder men in suits for partition - - - 

Tenant in tail, incumbrances upon - - - - 

Trust h>r sale, purchasers of different portions of the 

estates --------- 

Trustee may sue co-trustee without eesttd que trusts - 
Trustees --------- 

whether trust implied or expressed - - - 

in what cases dispensed with - - - - 

where they have no legal or beneficial estates, 
intermediate trustees of equitable interests, 
depositee of deeds 

assignor of equitable interests - - - 

Vicar not necessary in suit by imijropriutor 

not objecting, liable to his own costs - - - 

by portionist against occupiers and impropriators, 
Will, rule as to persons claiming under limitations in, 
In what cases a few may sue on behalf of themselves 
and others ------- 

Creditors of a deceased person - - - - 

us well in case of real as personal estate 
under a trust deed • - • . . 

joint and separate - . - - . 

in suits to marshal assets - • . - 

Legatees - -- -- -- - 

Next of kin ------- 

Joint proprietors of a trading undertaking 
Meml^rs of numerous societies - - - - 

Inhabitants of a parish ----- 

Owners of lands, in suits to establish a modus - 
Crew of a ship, in suits for prise money 
Subscribers to or\. 

Proprietors of .J* 

exceptions to the rule ----- 
where plaintiff and those for whom he 
sues are assignees of shares 
where relief sought is not beneficial to 

all - 

where object is to diseolve partnership, 
to rescind a contract not necessarily 
disadrant^eous to all 
or to enforce elaims which are not neces- 
sarily reasonable with regard to all - 
erctis where suit is necessar&y beneficial 
to all - - - - 

Persons irnmnliatei^ interested in resisting the plain- 
tiflTs demands 
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PARTIES, NECESSARY-^mK^MMl. page. 

Penont tnuneettale^ I ntereeted in fnaUting, to . eow l^ t 
Administrator. Vide Pbrsonax. RxpBBSurrATXTS. 
Administratrix, husband of • • 344 

Vide Fbmx Coybrt. 

Assignee of mortgage : 

necessary in suits for redemption - • 832-^ 

sectfs, meene assignees • - - * • ib. 

of, secured by mortgage money - • . 337 

of trustees. 


whereper trustee has assigned his trust estate, 339 

Vide Purchasbr, infra. 

Assignees of bankrupts or insolvent debtors « - 340 

Bankrupts unnecessary 348 

unless urhere fraud or collusion is charged - ib. 
Bishop. Vide Ordikary. 

Bond, co-obligors in. Vide Surbtxbs, infra. 

Ceettd que trusts, 

in what cases necessary . • • * • 348 

in bills for redemption • . • . • ib. 

in hills to purchase estates, of which the equity 
of redemption has been conveyed to trustees 
for sale - 340 

eecua where numerous • • . . • ib. 

in suits against trustees, for payment of 

debts, to. ----- ib. 

where receipts of trustees are to be g^d 
discharges - • - - - ib, 

of mortgage money ------ 361 

Club, members of, dispensed witli in suits by trades- 
men against committee ------ 307 

Collateral security : 

owner of an estate mortgaged by way of, neces- 
sary in bills of foreclosure - - . 303 

eecua where collateral security is personal - ib. 
Committees of idiots or lunatics - - - - 340 

Committee of a club : 

in suits against, members (where very numerous) 
may be dispensed with ----- 367 

Contingent remainder men ----- 300 

trustees to preserve ------ ib- 

Contribution, all persons liable to make - - - 301 

in suits for, by sureties, principal and co-sureties 
necessary ------- 864 

Creditors of aiumkruptor insolvent not necessary, 347 
Creditors and legatees not necessary - . - 860 

in suits for surplus after payment of their de- 
mands --------ib. 

under trust deeds by persons having prior charges 

to trust de^ - - - - -®-ib. 

eerue where trustees have no power of dis- 
])osition ------- ib. 

whose charges are not specified in deed - - ib. 

eecuM where they are subsequently ascertained, ib. 
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PAlVriES, NEC£SdARY^^-.tfM#if^ 

Pertoiii liMwdB^ in fetliting/ A 6 >-h!MM. 

ttil^ M to person* claiming tindor settlement 
made by ---.-•• -i 816 

Devisee of mortgage (specific^ : 

qwBre whetuer necessarv in a suit between mort- 
gagor and executor ot mortgagee - - - 347 

Derivative mortgagees, 

necessary In suits to redeem • • • . 3*53 

Executors, ail who have proved must be parties » 343 

although some have released or disolaimed - 344 

secus where some are abroad • - ib. 365 

or in contempt 344 

or have not proved ----- ib. 

Executor : 

injunc:tion against several dissolved on applica- 
tion of one ------- 345 

not made a party, ordered to be made party and 
to account in decree ----- ib. 

effect of reiuuneratiou by, on power of sale - ib. 
of a deceased executor - . - . . 344 

wliere a complete account is required - - ib. 

clinrgc to he raised against real estate - ib. 
Vuie p£itso?rAi^ Uri*nKs«RNTATivn. 
durante minore attaii - * ♦ • “ " 

though infant executor has attained 21 , and has 

proved ------- 342 

9ecu9 where be has accounted with executor, ib. 
Executory decrees ------- 360 

Executrix, husband of - 344 

vuie Fkmk Cov'BRT. 

Factors, ioiiit : 

in what castes bill may be 61ed against one only, 365 
Clrantor, heir of, in informations for charities - - 3«>3 

where omitted, inquiry directed - - - 354 

Ifeir of grantor, in informations for charities - - 353 

where omitted, inquiry directed - - - ;);>4 

Ilctr-at-law of estate charged with annuity - - 339 

of devisor ------ 324 

Incumbrancers, in suits to foreclose or establish 
charges : 

all incuOibrancers under a tmst-deed for creditors, 373 
scrus ill suits by second mortgagee to redeem the 

first . - 377 

sulisequcnt to plaintifTs claim . - - 373 

|>riOr, unnecessary ----- 376 
ftntdenie Ifle, need not be made a party - 377 
$ecUs where he gets a legal estate which 
must be reconveyed - - - - 378 

InstdvCnt debtor unnecessary ----- 348 
unless where fraud, &c.fi charged - - - ib. 

VUie Insolvext. 

1 nsolvent, co-obligor or surety, 

not a necessary party in suits for contribution - 364 
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PARTIES, NECESSARY— «MiMMMdL fMg«. 

Persona interested in resisting, Im,— >« mN. . 

pleintllf mejr elect where to make hhn party 

or not ....... 385 

entitled to his costs ..... ib. 

Intermediate estates : 

persons entitled to . - - « * - 380 

coming into eue after bill filed . . - . 8(11 

J oltit cieniHml : 

in what raseis it may be cfttablisliefl againfit a few. 

If many jointly liable • - * « 30(1 

where co-obligora are very tiiimeroiiji - - ih, 

ill suit A hy tradesmen against the committee 
of H nnxnerotis club ----- 307 
ngniiist some of many shareholders • - 370 

ill bills of peace 309 

to establish rights - - - • ib. 

of suit to a mill - . - - ib. 

t«> duties hy corporation - - ill. 

of conifiion* by lont - - - - i!>. 

to tithes, where joint tnodiia is sot up, ib. 

sloiiitly and severally liable, all |iersons who are - M'Z 
Joint stock companies ; 

ill what eufsos bill may Ikj filed against a fi‘W of 

many subscribers ----- 303 

ordireetors 307 

Legatees not necessary in demands against personal 
estate - -- -- -- -- 347 

Lcssfir of tithes, 

cannot be made party to a cross-hill by occupier 

who is sutnl by a lessee for titlies - - - 350 

Liens, speeitic : 

ill what cases persons having, upon personalty in 
dispute under a will, are tteceiifmry parties - 347 

Limitations in settlement, 

what ]>ersotiH entitled under, are necessary - 358 

Lord of the tnnnor, in questions of copyhold or no 

efipyhold ------- ib. 

in suits for the surrender of cony holds for lives, ib. 
secfM in suits for copyholds of inheritnriee, ib. 
Mortgagee not necessary where mortgage has been 

assigned ------- - 352 

but may lie made party to account for rents re- 
ceived by him ------ 353 

Mortgagee rnaae a party, entitled to be redeemed - 370 
second, 

may redeem first, without subsequent in- 
cumbrancers ------ 377 

Mortgage money, 

all persons interested in - • - - - 351 

§ecus where it lias been assigned for the pur- 
pose of embarrassing proceedings - - 352 
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PARTIES, SECESBAILY—canikw^. page. 

Peraons immediate^ mtei^ied in mittiiig, 

Numerous, where parties are, hill may be filed against 
a few only - - 806 

Obligors in a bond, ail or their representatives - 862 
sectts where very numerous .... 866 
Mens after judgment at law against one - « 863 

where person sues is principal, and the others 
only sureties - • - - - - ib. 

Vfils SuRKTiBa, infra. 

Occupiers, unnecessary in suits to establish a pay- 
ment in lieu of tithes oyer a particular estate - 366 
Ordinary, in what cases a~ necessary party - - 856 

in bills to establish a modus, or customary pay- 
ment agunst an ecdesiastical rector - - ib. 

Owner of inheritance ...... 864 

in all cases where real estate is to be affected - ib. 
in suits by specialty creditors - - - - ib. 

MctiJ in bills to recover arrears of an annuity, ib. 

in suits to establish a modus • • . . ib. 

a custom « - - - ib. 

secus where suit is merely possessory - - 365 

as on tithes ib. 

4ie may, however, be brought before tlie 

court - . , - - . - . ib. 

Paraphernalia : 

qwtre whether specific devise of, by husband, 
is necessary in a suit between wife and exe- 
cutor of husband • 347 

Partners, all in a firm or their representatives - - 861 

Patron in bills to establish a modus, &c. ... 358 
Personal representative : 

wherever demand is against personal estate - 341 
in suits against his agent to whom he has 
remitted ------- 842 

in suits by creditors ----- ib. 

by specific legatee - - - - ib. 

sscttf where reversioner seeks to set aside 
a lease against s])eciAc legatee - ib. 

Mcus where he nas been outlawed - - 341 

where administration is disputed - - 342 

where party entitled to administer re- 
fuses to do so, or to permit any one else 343 
must be one appointed in England - - 342 

appointed abroad, coming to England, not 
necessary to have a personal representa- 
tive in England ----- ib. 

Pemfenfe Hie, assignees or purchasers. Vide PuBr 

GKASKRS, Iff/lYI. 

Principal and sureties. Fidk ScnnxBS, itifra. 
Purchasers: 

all persons who have contracted for the purchase 
of an estate subsequent to plaintiff's demand, 376 
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PARTIES, NECESSARY-^eoiifimi^. page. 

Persons immediately interested in resisting, 8tc. — amt*, 
Piireimser or assignee (pendente life) : 

need not be made a party ----- 378 
unless legal estate has been coiivtiyed to him - ib. 
may make himself party to supplemental bill -> ib. 
may petition that assignor shall not have money 
out of euiirt without iiotic^e . - - - ib. 

neniniiidor-iiiiiii in fee or iu tail, 

in what cases necessary ----- 358 

Rent-charge, 

ill suits to establish, all persons whose estates are 
liable must be parties - - - • - 371 

xrriM in cases of charity - - - - - ib. 

Residuary legatees not necessary iu demands against 

]iersoiuil estates ------ 347 

Resulting trusts: 

persons entitled fo ----- - 33.3 

KevtTsioiier in fee, iu what eases necessary - - 358 

Settlement : 

rule as to persons elaiintng under limitation in - 310 

Shareholders, 

in joiiil-stoek eoinpiinios dispensed wifli when? 
very iiuineroiis ------ 307 

Severally liable; 

ill \vhat eases bill may he filed ligainst one party 

severally liable without the others - - 306 


e<>-exe<* II tors'] 

eii-trijstees J where one abroad - - - ib. 

joint laetors I 

Su1»-c'ontrnets, ]»ersons iiiterest€*d under, 

rule as - - - - - - - - 376 

Sureties, 

ill suits by one against principal and others for 
coni ributiou ------- 304 

st'CNit where insolvent ------ ih. 


if iiisiilveiiey enii he adinittc?d or jirovcd - ib. 
]daiiitifr may elect. 

not iieressary in suits against principal • - 303 

seciot the owner of an estate mortgaged as a col- 
lateral seeiirity ----- b, 

but not when eollateral security is only per- 
sonal ------- io. 

Surplus, persons interested in - - - - - 349 

Tail, tenant in. Vu/e Tknant iJf Tail.. 

3'eiuints uniiec’essary in suits to establish a poymeut 

in lieu of tithes over a particulaV estate - - 360 

in suits to settle Ixiundaries - - - - 367 

in geiieral in suits against the persons under 

whom they claim ----- ib. 

but decree will be made “ without prejudice” 
to their rights ------ ib. 

3 F 



fyURTIES, ffECBQSAUY^'^^anHmud. png#. 

Persons immediately interested in rewsting, &c. — ecnti. 
wecua in eases of partition ----- 868 
* tenant made party to a bill for a partition, his 

lessor ordered to pay his costs - - - ib. 

Tenant for life, 

what persons being, are necessary parties - - 860 

Tenant in tail of mortgage, 

under conveyance by mortgagee . . - 852 

Tenant in tail suit ; 

in suits concerning the interest of real estates - 868 
for a foreclosure ------ 850 

or to charge them ----- ib. 

aecus in Questions between vendor and purchaser, 
effect of nis death without issue pendente lite - 301 

Trustee - -- -- -- -- 838 

eecua where no estate - - - - - - ib. 

unless defendant may have a demand over 

against them ----- ib. 

in cases of fraud ----- 880 

in suits to set aside purchases from them, ib. 
naked trustee - - - - - ib. 

broker ------- ib. 

agent ------- ib. 

under will who has released and never 
acted ------ il>. 

Trustees : 

all trustees must be parties, or their representa- 
tives ------- ib. 

where all are milty of same breach of trust, 340 
eerue where bill to has an account only of the 
acts of one - - - - ib. 

effect of clause making their receipts di 8 chargf\s, 341) 
in what cases bill may be filed against one only 

of several - - - - - - 33,3 

not where there has been a joint breach of trust, ib. 
to preserve contingent remainders - - - 300 

Vestry order, all parties to - - - - - 301 

Persons coneequeniialiu interested in resisting plain- 
tiff's demand, 

wherever defendant has a remedy over against 
another person, such person must be a party - 378 

heir at law of vendee, 

in suits for specific performance - - 382 

where veiniee dies pendente lite - - - ib. 

grantee, representative of, 

unnecessary in suits by them for surrender of 
a sum ------- 381 

mortgagor, personal i^resentative of, 

unnecessary in suits to foreclose against heir 380 
eeeme where sale is prayed instead of fore- 
elosure ------- 381 

mortgagee, peMnal representative of, 
necessary in suits to redeem 


381 
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1»ARTIES, N£C£S3ARY--c«Ne»fiuMl. pmg^. 

Persons cansequeniiaify interested In resisting, — conf^. 

Personal representatiTe, 

in suits against widow to compel her to elect 381 
by special oreditors . • . . 379 

secus where representative is in contest 380 
of purchaser, 

in suits for specifto performance ag^nst 

heir ------ 332 


secKs where purehaaevmoney has been 


paid ih. 

Personal representation unnecessary : 

of mortgagor in suits to foreclose, not neces- 
sary ------- 380 

in suits by heir for surrender of term - 881 

Principal in suits for csontribution - - - 378 

by sureties ------- ib. 

by bail ib. 


Purchaser. PiWe Vknobb, if^fira - - - 383 

Vendee, heir of - - - - - - - ib. 

personal representative of - - - - ib. 

PARTIES, NECESSARY: 

111 what cases dispensed with ----- 385 

where some are abroad ----- ib. 

partners ------- 300 

co-oxeciitors ------ jh. 

co-ol»ligors ------- ib. 

eo-trusttM*s ------- 305 

nertM where there has been a joint breach 
of trust ------ ih. 

joint faetcirs ------- ib. 

joint debtors .----- 860 

where very numerous “ T * “ 

subscribers to joint speculations - - - 300 

oo-obligors ------- ib. 

iiKunbers of a club ----- 307 


proprietors of a joint^tock speculation - ib. 
shareholders of joint-stock companies - - 870 

committee of a club ----- 308 

commissioners under an act of parliament - ib. 
although their individual interests arc to be affected, 909 
in bills of peace ------ ib. 

in suits to establish rights - • - - ib. 

terrr ienanta in suits to establish a rent- 
charge on l»ehalf of a charity - - - 871 

MeeuB where their rights are not homogeneous - 873 

Objections for want of, in what manner taken • 384 

by demurrer ------ ib. 

obviated by showing a sufficient cause 
for omission - - - - - 3M 

must show who are proper parties - ib. 

but not by name - • - - ib. 

amendfRent or biR afoer demuevet - 883 
3 r 3 



page. 


304 11«ID£X. 

FAllTIES, NFXESSARY— 

Objection for want of, &e. — continued. 

by plea 380 

luust controTert excuse alleged in bill - 387 

amendment of bill after plea - - ib. 

by answer ------- ib, 

at the hearing ...... ib. 

should be at the opening ... 388 
ought not to proceed from defendant - ib. 
not Cl ground for dismissing bill - - ib. 

but cause will be ordered to stand over 
with liberty to amend ... 3 h0 

in what manner obviated : 

by Kilowing a siifKcient cause for the omis- 
sion in the bill ..... 3 , 8.5 

by waiver of relief at the hearing - - 38l> 

by phiintifi*’s undertaking to give eflcct to the 
rights ib. 

in what manner remedied 
hy aiiicndincnt 

after dcftnurrer ... - - 380 

after plea :^ h 7 

alter answer - - - - - - ib. 

at tlie bearing ----- ib. 
not where the ease will be ebmiged. 
leave given to titneiid by luhliiig parties, or 
by sliowiiig w'liy they eunnot be added. 

I V//f A M r. \ nil knt. 

by siip[ileiiieiital bill ----- 3l>3 

PARTIES, rXNEC'ESSAHY: 

Joimler of, in wbat cases iuipropc^r : 
as pliiiiitiHs : 

whore they elaiiii inconsistent or adverse in- 


terests ----- 310,327 

ini|iropriator and vienr - - - - 320 

vieiir and iniprupriutor - - - - ib. 

devisee and heir-nt-Iaw - - - 327 

settler and purcliaser in suits to avoid 

settlement ------ 328 

W'horo they have no interest at all - - 308 

iiiny fn? «>bjeeted to by dcunurrer - - 401 

bv plea ------ ih. 

teats hi suppleineiital bills - - - 4 <k) 

ill eases of auctioneers nml venilors, 401 
assignor and assignee (»f a chose in 
aetimi ----- ib. 

ns dc^feiidniits : 

agents in suits against prineii>nl - - - 303 

residuary legatees in suits against executor ib. 
bniiknipts in suits against assignees^ - - |h. 

insoUeuts in suits against assignees - - ib. 

married women iu suits agoinst assignees - 300 

witnesses should not lie made defenu^ants - 304 
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PARTIES, UXNECKSSAHY — continued. 

secus, officers of corporations - - ib. 

ag^ents to sell ----- ib. 

auotioueers ----- ib. 

arbitrators ----- SU6 

attoniies - - - - - ib. 

in what cnses they may demur - - - 3 U 7 

whotlier they oan protect themselves from 
discovery by answer “ 
ill what muniier plaintiff may get rid of them, JM>8 
by dismissal - - - - - - ib. 

by aniendinent - - • - - ib, 

in either ca.*»e it must be on pay- 
ment of costs - - - - ib. 

PARTITION : 

Decrees in, where infants are parties - - - 01 ) 

Day to show cause, given to an infant in decrees for, 2^20 
W)ien‘ iiifant^arc concerned, no cfui%«‘yanees decreed 

till after 21 - - - - " - - - ih. 

decree only extends to ifiviiiir imssession, Ke. - ib. 

Rill^ for, 

inii*it not i>ruy relief against persons interested in 

one share Tmly ------ 4 -i 3 

Suits for. Vide Paktikh. 

PARTNERS : 

Suing iiiiist not assiiiiic a corporate character with- 
*>uf a eliarter -------- 

Suits hy a few «»n hclnilf of the others whore per- 


mitted ---------20 

PARTNER hecunuiiig naiikrupt, 

Suits hy his assignees ------ 80 

PARTNERSfllP: 

Whether a hill can he sustained f(»r partnership ae- 

coiirits, without praying a dissolutioii - - - 435 

Mde Paiitikh. 

PART PAYMENT. 

Its elfe<'t upon wife's right hy survivorship - - 100 


PATENT OF LAN DS, set aside by infuriiiution in ecpiity, 4 
PATENTS : 

Rills to restrain the iiifriiigenicnt of, by several dc- 


fendiints, iiiultifurious ------ 443 

PATENTEE of Subperna Office, 

to jirovide a seal ------ OOIF 

PATRON. Vide Pahties. 

PAUPER: 

Mav sue - -- -- ----40 

iWc Forma Palpebisi. 

3 F 3 
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PAUPER— 'Con/mticd* 

Not required to give eeeurity for coita - - . 40 

May be prochein amy of an ui^nt - - • - ib. 

?)ttt cannot ane aa prochein amy in forma pauperiM^ 42 

Mcut of a feme covert - ----- - 152 

Churchwazdena may join in aaxt with - - - ib. 

PAYMENT OUT OF COURT, 

of money belonginff to feme covert - - • ItSO 

Vide Fkhk Covkht. 

Into court, 

ita effect upon wife’s right by survivorship - 155 

in lunacy 155 

PEACE: 

Bills of^ not multifarious, because plaintiffs claim 
one distinct right under different titles - . - 457 


PEDIGREE: 

In what cases necessi^ to be stated in a bill - - 422 

In what cases plaiiitiflrs pedigree must be stated - ib. 

PEER: 

Never charged with combination or confederacy 
Right of to a letter missive, not merely a privilege 
of Pfirliamcnt, but extends to all persons having 
privilege of peerage 50I 

Service of siibp<rfiaor letter missive at town house of 
good,- although he is abroad - - - . • 505 

If abroud, must, if plaintiff, give security for costs, 34 
Answers upon lionour ...... 4g0 

Not lM>uud to take a copy of bill on appearance - 555 
Subpcpiia against ------- ib. 

Vide SuiipiKifA. Lrttrii 8 Mxssivs. 

Process against. Vide Contempt, 

A|)iH*araiice for put in on return of sequestration - 654 
Bills pro coffeeeo against. Vide Pro CoNFBsao. 


PENALTY, Waiver of. Vide Bill (Prayer). 

Demurrer for want of 499 

ill tithe suit ....... |b. 


PENDENTE LITE (Purchaser or Assignee). 

Vide Assionee. 

PENSION granted by the Crown may be sequestrated • 638 

^PERSONAL REPRESENTATIVE, 

Of party absconding, 

to be served with decree . - - - . 272 

Joinder of representative of a deceased representative 
with actual representative ----- 428 
Vide Parties. 
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PETITIONS : p«g«. 

Ou behalf of infonU -- - • - * - - 4 

idiots and Innaties - - - ib« 


Proceedings by, under particular Acts of Parliamenti 9 
By assignee or purchaser, pendente Ste, that money 
*niay not be paid out of court without notice - • 878 

PETITIONING CREDITOR’S DEBT: 

In what cases it may be disputed - • . 87. 89 

in what manner ------- ib. 

Vide Bankruptcy, Act of. 


PIRACY : 

Plea that plaintiflTs title is derived from an act of 
piracy ---------88 


PLAINTIFFS: 

Who may 

all persons whatever ------ 

the Kiiie ----- - - 

bv his attorney-general - 
if no attorney-general, solicitor-general 
the Queen consort, 

by her nttornev-general - - . - 

the Prince of Wales, 

hy his attorney^general - - - - 

governments of foreign states - - - - 

corporations ------- 

aggregate ------- 

solicitor ------- 

foreign ------- 

joint stock companies - - - - - 

III what cases relators ought to be " " “ " 

111 wliiit cases one may sue on behalf of himself and 
others - -- -- -- -- 

Vide Pautxbb. 


Suing on liehalf of themselves and others, must so 
describe themselves - - - - - 

amendment of bill in case of omission 
cases in whicli one or a few may sue on behalf of 
themstdves and others - - - - - 

Vide Parties. 

Joinder o^IaintifTs who have no interest. 

Vide Parties. 

Cannot be examine<i dk dene esee . - - - 

Out of the jurisdiction. . — - • • • 

Ffii^ Security for Comrs. Jurisdiction. 


8 

ib. 

ib. 

5 

ib. 

90 

21 

ib. 

25 

ib. 

28 

32 

29 

12 
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ib. 
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PLANTATIONS : 

Bankrupt cunnot sue for bis property in • - - 73 

Property of bankrupt in, vests In assignees - • 74 

no registry or enrolment necessary - - - ib, 

3 P 4 
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PL£A : pag9* 

Of outlawry 

may show as many outlawries as exist - - oi 

at what time to be put in - - - - - 60 

he mb pede ^iUi - - ... 01 

need not be upon oath . 62 

liuw set down - - 61 

eosts of, wliere oTemiled ----- 62 

where put in upon commission - - - - ih. 

Of alien enemy. Pule Ai.xen Enemies. - - 67 

That phiiiitj6‘’s title is derived under a criminal act - 66 

ii€*i»d iHit .“how eotiviction ----- ib. 
Of hfinkriiptey of pluiiitiH* ----- 77 

form of 

Of idiotcy or lunacy - - - - - - -116 

lies to diseovery ns well as to relief - - - ib. 

Of want of purtics ------- 386 

imt allowed where n fiufliei€»nt excuse is alleged - ib. 

must controvert the excuse made l)y the bill - 687 

iiiucndTncnt of bill after ----- ib. 

For want of interest in some of the plaintiffs - 31)1), 401 

That executor has not proved the will - - - 420 

'1\» iimetided bill - - - - - - 610. 661 

because facts irit real need have occurred sinc^ 

original bill filed ----- 610 

suiiic bciicftt may lie reserved by answer - 561 

Order to amend upon argmiieiit of - - - - 622 

after plea allowtal ------ ib. 

Aineiidfiieiit of bill after ------ 624 

before it has hern set down . - - - ih. 

after it has heen set ilown ----- ih, 

where plaintiff declines to argue it - - 626 

after plea iiiloweil ------ ih. 

iiiiist he upon notice specifying the nmeiid- 

meiit - - ib. 

pending the decision of the court upon, irregular, 62t> 
after plea replied to ----- - ib. 

motion to withdraw rt'|»Hcation and amend, 

must be special ----- ih. 

I'nnnot be put in without leave, after attaehment 

with proclniiiatums returned - - - OOH. 660 

wetM hef*»re return - - - - 600, 610. (wiO 

after oTtliiiury attaehment - .7 " 

After order for lime to* answer, may be put in if upon 

oath - - - - - - - ib. 

evcfiit where not upon oath ----- ib. 

'A Of an infant. Vide In pa NT. 

Of husband alone, 

when received - - - - . - - • 651 

PLEA AND DEMI RREU: 

I*loa that the defendants arc not executors, and de- 
murrer because executors are proper parties - 311 
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PLEADING: page. 

Fahe avennont of an liisiiorical fact not noticed • 

Rules of. llde Dili., Stating part. 

PLrRIKS DISTRINGAS, 

To enforce appearance or answer against corporation. 1$)0 
Not necessary to enforce decree or order - - - 1U4 

PLITRIES HABEAS CORPUS: 

Use of, discontinued ------- ;>07 

POOH : 

Proceedings where defendant bnnight up by habeasi 

vttrpus^ appears to be - - - - - - noo 

POHTIONIST OF TITHES. F/Vc Pamtiks. 

POVKItTY: 

No objection to a prochnn atny of an infant - - 103 

secns the prochvin tnny of a Jpmv covert - - lOI 

POWER OF ATTORNEY: 

Substituted M'rvi<*e upon person acting under, 

ill wlirit cases gootl ------ iJcJO 

POWER OF SALE: 

Effect of rciiuiictation by executors - - - - ;i4o 

Vitie Pautiks. 

PR.ECIPE f<»r subpienn CAM) 

ISfiist be clelivercfl at the same time as the siibpa^nii - CttW 

Names, 4sc. of s<dii‘itorH must be indorsed - - - ib. 

Mi'^takes in, vitiates the subpoMiii - - - - 

PRAYER. VUh Bill, 

PREROfJATIVE PROBATE. Vide Pnon\TK. 
PRESCRIPTION, Corporations by. Vide. t^oiieoiiA- 

T1«»X.S. 

PRETENCE, 

Allegation of, sufficient to put matter in issue - - •IH.'i 

J>REVlOCS SETTLEMENT, FiV/c S kttlkmkxt. I kmk 
C oVKliT. 


PRINCE OF WALES as Duke of Cornwall: 

May sue by iiiforniatioii, by his uttoniey-geucrol - 

in what eases ------ ib. 

Abatement of iiifonnation by death of - - - ib. 

how revived - - - - - - 0, 7 

As Duke of Cornwall, sues by his attorney-general - tM 
Death of, abatement of inforruation by - ib. 

Vide Duke of Cornwall. 
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PRINCIPAL. Vide Partiks. 

PRIOR INCUMBRANCES r 

Bill for specific performance, and for relief against 
prior incumbrances, multifarious ... - 442 

Vide Partibs. 

PRIORITY of original suit over cross-bill, lost by 

amendment - - 509 

Vide Timb por Answxrino. 

PRIVILEGED PERSON: 

Process against 051 

Vide Sb^urstration. Prbr8. Members of 
Parliament. Officers of the Court. 

PRIVITY, 

Between plaintiff and defendant .... 427 
Not destroyed by the employment of brokers or 
agents - 428 

PRIVY COUNCIL. Vide Council. 

PRISONER: 

Appearance for, in what manner entered - . . 604 

In custody for a misdemeanor, 

proceeding to take the bill pro confeeeo against - 605 
rule does not apply to prisoner in custody for 

felony 596 

In the Fleet or King’s Bench prison, may be brought 
up by haheae corpus before the return of the at- 
tachiiient •--.-.--ib. 
May sue out luxbeoe corpue ----- ib. 
Rules to be observed with regard to, under the 1 W. 

4, c. 80 - - 668 

By warden of the Fleet, to keep a register of persons 

committed for contempt ----- ib. 
to make c^uarterly reports ..... ib. 
As to putting in answer without expense ... 670 

defendant to make oath that he is unable, by 
reason of poverty, to employ a solicitor - - ib. 

reference to the master ----- ib. 
course of proceeding in master’s office - 671 
By masters in Chancery : 

one of the masters to visit the Fleet Prison 
four times a year • . - 672 

and to report ms opinion theteon to the court - ib. 
Proceeding upon master’s report - - - ib. 

costs of the contempt may be paid out of 

suitor's fund .... - 673 

suitor’s fund to be reimbursed out of any pro- 
perty defendant may become entilled to 
in the cause ...... ib. 
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PRISONER— con/iittMcf. 

counsel and solicitor to be aasigned to pri- 
soners ------- (J73 

where prisoner is idiot or lunatic - - ib. 

Application under the 5th Rule must be made to 

the Lord Chancellor - - - * ib. 

cannot be made by the plaintiflT - - . 

appearance for may be entered by plaintiff, in 
what cases - - - - , - - 074 

In what cases plaintiff may proceed to take bill 
pro canfrsao against ----- ib. 

Vide Pro Co2«fbbso. 

Idiot, where prisoner is : 

proceeding under Sir Edward Sugden*a Act * 575 

Lunatic, where prisoner is - - - - * ib. 

Rules to be observed with regard to, by plaintiff : 

where they are in custody of messengers or ser- 
jeant-at-arms ------- (WIO 

where they are in gaol or prison - - - ib. 

as to entering apjiearance and taking bill pro 
confesso - -- -- -- - 074 

within what time he must procure the onler, 075 
defendant only entitlefl to be disehnrge«i on 
his own application ----- 070 

if court is satisfied that justice cannot be 
done without an answer, it may onler de- 
fendant to remain in custody - - - 577 

Obedience to decree by, Imw enforced - - - ib. 

Discharge of by court ------ ib. 

in cases not otherwise provided for - - - ib. 

wlu!re prisoner entitled to discharge omits to 
apply - -- -- -- - ill. 

provided for under the Insolvent Debtors' Act • 07K 

Ainendnicnt of bill against ----- 553 

Answ-iT jmt in for, in what cases - - - - ib. 

Ill wdiot cases he may lie detained in custody till bo 

has answered bill or interrogatories . - . ,004 


PROBATE OR ADMINISTRATION (Prerogative) ; 

Rule in Accountant-generars office - - • - 417 

Nut necessary to entitle plaintiff to sue where there 

are no hona noiamUa • - - « - ib. 

secuM where there is money in court • - - ib. 

Not necessary in cane of a derivatives executor, if his 

immediate testator has no kona noiaJtdJUA - - 419 

Vide Exscutoa. 


PROCESS to enforce appearance or answer; 

Against ordinary persons ----- 573 

Against peers and others haring privilege of Parlia- 
ment -------- - 551 

Against officers of the court - . . - . ib. 
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PROCKSS, 

Against Attorney-general - - - - - lt <3 

Aguinst corporations ...... i^tj 

Vide CoNTBMi*T, Process of. Attachment. 
Attachment with Puoclamationh. Mrs- 
HRNGKR. IIaUKAS CoRPCH. COMMISSION OF 
KeBELLION. SkUJEANT-AT-ARMS. •r^EQL'ES- 
TliATION. ■ ATTOttNKY-GF.NERAI.. OfFICKH OK 
THE CUUIIT. MEMREitN OK PARLIAMENT. 
PKRns, Ike. 

PUOCHEIN AMY, 

Of infants need not be persons of substance . . 40 

eccua of married ^’onieii ..... ib. 
Of HU infant, 

who may be ------- 05 

any person may be - - - - - 103 

C'uiiiiot sue in Jorma pauperis ----- i]>. 

Not removable for poverty ----- ib, 

seints jiroeheiii uiiiy oi* feme covert - - . ]o4 

Kcnioval lor ii<in-perforiiianec of duty - - - 105 

bcctiiiMC be has an adverrc interest - - - ib. 

Ilefereiice to the master to appoint a new one - - ib. 

dispensed with wlicre a proper €>ne oilers himself, ib. 
Of the smiie solicitor acting n>r, and fur defendants - ib. 
(hinriot be a receiver in the <*uusc .... loO 

Misconduct of ------ - ib. 

reft?rence to the mastc^r to see whether he ought 

to bo eontiiiiicd ----- ib. 

in what cast's made ----- ib. 

Ilcsponsible us long as he remains on the; record - ib. 
C*aiiiiot ho u witness in the cause . - - - jb. 

Wife of, cannot l»e a witness ----- ib. 

Name may be struck out ------ 107 

Where evidence of liimself or w'ife is necessary - ib. 
Must give security for cost.s already incurred* - - ib. 

Need not be a person of property - - - - ib. 

C'arint»t be removed at his own request without a re- 
ference -------- - 107 

Death of, 

])roecedings in consequence - - . - ib. 

wdicre after decree - - - • - 108 

where before decree ----- ib. 

Kffeet of infant’s attaining twenty-one - - - ib. 

liable to the costs unless infant takes to the suit, ib. 
Infant moving to dismiss bill must p^* him his costs. ib. 
Death of, belore infant attains 21, el^et of upon the 

eosts - -- -- -- -- ib. 

Of his liability to costs - - - - - - lOU 

of dismissing hill ------ 

<if Hiisueccssful motions - - • - - ib. 

Of his right to costs out of infant's estate - - - ib. 

where defendant runs away - * *• - - ib. 

where suit is dismissed with eosts ... i>». 
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PROCHEIN AM\-^cofitinueti. 

Cannot apply fi»r ti reference to sec whctber suit for 
infant's ncnelit - - - • - * ^llO 

Not dejtrirefl of his right to costs in consequence of 

iiiistiike - - - - - - - -110 

or iiiisupprehension - - - - - - 111 

Not eiititlcil to costs if suit instituted from improper 

nniti\<ii4 ........ ill. 

Or if due diligence has not heeii used to acquire a 

knowledge of tlie **u>c ----- il». 

Solicitor of, 

litis a lien upon fund fcir his costs . - - ih. 

liiit not upon the papers - - - - ih. 

f )f his right cf»Hti beyond taxed costs - - - H‘2 

Of jicrsons of weak minds - - - • - 117 

Of feme covert. 

wlio may he ------- 1.V2 

need nut he a relation - - - - - il». 

must he a person c>f siihstnneti . - - i!». 

in what eases he may he changed - - - il». 

dentil of, pro<‘eediiigs thereupon . - - ih. 

I X IMNT. FkMK i kiv KIIT. 


PUO rONFESSO: 

Original and amended hill iiiiist he taken proro?tfrstto 
toifctlier - - - - - - - - 

Method «»f proceeding to take hill cm?/# vv.w again *<1 

prisoner in eustoily for a iiiiMlcineniior - 
docs not apply to cum*s <if felony - - ^ - 

Practice tis to execution of seipiej^t ration when; it is 
iiitmifled to take the hill ym; rtutjrs^p . - - 

Seipiesi ration in mesne process kept on f*»ot alter 
dccrt'c - -- -- -- - 


hem 

.V.»5 

otHl 

iVM 

(lOo 


hut whctliiT us a security fi^r iiltiinate halaie*es 
(qiiierc) -------- 

t>f taking 1)511 pro cfiiilVsMj - - - - - 

Nature <d' ]iro«*ecdiiig ------ 

Practice not of loiiLf st a i iling - - - - - 

Where party is not in cuhtody - - - - - 

Uefore a])pearaiiee ------- 

where defendant has gone abroad or ahseonded. 


IIH. 071 . 0711 


FiV/c AnscoNTixxfci. 

where defemlunt is re«id<»i)t in the riiited King- 
dom hut out of th<* jiirisiliet ion - - - OKI 

where defendant is resident abroad - - - ih. 


After appearance - - - - - - - jh- 

hy the short process under 1 Will. 4, c. 3<1, s. 15, ih. 
by the old process ------ 0H2 

.After insufficient answer ------ tW;i 

Against husband after answer by himself alone 2f>9. 084 
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PRO CONFESSO— 

Wliere party is not in custody : 

order for, how ohtained • . - - - 

decree, in what manner made - - - - ib. 

where only one defendant - - - - ib. 

there are seTeral defendants - - ib. 

Where party is a priTileued person : 

bills taken pro confnto against, may be read as 

evidence 6B6 

not confined to bills of discoTery • • 687 

Against attorney-^neral ----- 183. 687 

Aminst a corporation ----- 190. 687 

Where party is in custody ----- 687 

for not appearing ------ ib. 

appearance now enforced - - - - 688 

within what time ----- ib. 

for not answering ------ 689 

old practice of the court - -* - - ib. 

new practice under 1 Will. 4, c. 36 - - ib. 

where defendant is in custody of the 
messenger ----- 391 

or of the seijeant-at-arms ib. 
for a misdemeanor - - • ib. 505 
in the county gaol or in the Fleet - ib. 

Order for, 

within what time after defendant's committal or 
remanding to the Fleet ----- 69*2 
Vide Uabras Corpus. 
proceeding ujion, 

where defendant Is in custody - - - 693 

how discharged : 

not liy putting in answer - . - . 004 

unless plaintiff accepts the answer - 005 

upon what terms court will discharge - ih. 

Decree, 

is pronounced hy the court itself - - - ib. 

plaintiff cannot take such a one as he can abide 

by ib. 

is absolute in the first instance - - . . 696 

eecua in cases of persons going al>road or ab- 
sconding ------- ib. 

cannot be impeached collaterally - - - ili. 

may be imiieached by bill of review - - - ib. 

or by bill to set it aside for fraud - - ib. 

whether it can be set aside on the ground of in- 
sanity or weakness of intellect (quoiy) - - ib. 

or of mistake ------ ib. 

may be re-heard 697 

in what cases ------ ib. 

where made against husband on petition 
ofwife . - - - - - ib. 

^ in cases of parties abeconding - - ib. 

proceedings upon, the same as upon an ordinary 
decree - -- -- -- - 


698 
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PRO COXFESSO — Bill taken pro eonf earn oowfftitiftfc P«8«» 
Bill taken p>M CM|/eeie,. 

upon sequeetnition cannot tie read ae eridence of 
the state of an account - • • . • 888 

against privileged persons it may • . • 088 

against persons absconding (qussre) • • • 080 

9€fMe it may - - • • - - ib. 

PRO FORMA: 

Of turning a defendant over to the Fleet pneon pro 
fonnA - - 605 

PRO INTERESSE SUO. Ficfe iKTxmsBaB sno. 

PROMISSORY NOTE to Wife: 

Its effect upon her right by survivorship - • . 150 

PROOF OF DEBT : 

Its effect upon wife's right by survivorship - - 1 57 

PROPRIETORS, JOINT. Vide Pahtxbs. 

PROVINCES IN AMERICA. Vide Ausrxca. 
PROVISIONAL ASSIGNEE. Vide Asbioukb. 
PUBLICATION, 

Ameudnient of the bill by adding parties after • - 302 

PUBLIC CHARITIES, 

Suits on behalf of - - -- -- - 1 

PUBLIC OFFICER. Fide Attownev-okskhal. 

Foreign guveruineiits cannot sue without naming one, 24 

PURCHASER, 

Under a decree, where infant has a ilay to show cause, 

must neceiit title ------ *228 

not n^gsted by mere error in the decree - - ib. 

pf different lots in iiii mietion cannot join in same bill 

agaiiiHt vendor 4411 

l-nuer distinct contracts, bills against will be multi- 
farious - - • . - - - 438 

cases of eacception ------ ib. 

where they claim under sub-contracts - - 442 

Vide Parti K8. 

Under trusts for sale. Vide Partxrs. 

< )f trust estates. Vide Pa rti r.s. 

Pendente lite. Vide A ssiOKSR-P ARTIES. Vkxdbb-Par- 

TIBS. 

PURPRESTURE AND NUISANCE. Fid^ Nuisarcb. 
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QUARE IMPEDIT, page. 

King may have quare impedit in King’s Bench - - 3 

QUEEN CONSORT, 

Sues by her attorney-general ----- 20 

SectAs a queen dowager ------ ib. 

Cannot l>e a defendant - - - . - - 173 

Must be sued* by her attorney-general - - 173.186 

QUEEN DOWAOER, 

Cannot sue by her attorney-general - - - - 20 

RE-AMENDMENT OF BILL, 

Without jirejudiee to injunction - - - - 627 

Not pcriiiittc'd after special injunction unless upon 
special application ------ 631 

REBELLION, Commission of. 

Vide CoMMi:daiOM of Rkbbllion. 

RK(./ETPT by Husband, or by person authorized by him : 

Ehbct upon wife’s right by survivorship - - - 157 

RIICEIPTS OF TRUSTEES to be discharges. 

Vide P\iiTiK.s. TuuHTKEa* 

UE(’E1VEH, 

May b(5 uppointod under 28 Geo, 3, c. 87. 

wliere «*xecutor is abroad - - - - 295 

or lui infant ------- 296 

Vrochein «///// eiinnot be ----- - 100 

Of persons uliro;id, 

service of siilipauiii upon ----- 280 

Writ of iissistuiice to put him into possession issues 
without previous injunction ----- 643 

UECOGN ITION of foreign states by Urn government here, 22 
Necessary to cuiable tiieni to sue - . - . ib. 

J udieitilly noticed by the court - - • - - 23 

RECORD of nppoiutuieut of assignees not necessary - 74 

RECORDS, &c. 

Production of before master in cases of prisoners in 
custody -------- - 673 

RECTOR. Vide Partiks. 

REDEMPTION OF MORTGAGE: 

Necessary party to suits for. Vide PARTiEa. 

REDUCTION INTO POSSESSION, 

uf wife's choses in action or chattels real. 

Vide Femb Covert. 
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REFERENCE, pago. 

To instnimentg, makes them part of the record - 475 

REFERENCE TO THE MASTER, 

To inquire wUether suit for the benefit of an infant • \H\ 

cannot be obtained by prochein amp * • - ib. 

unlens in another snit - - - . ‘ - ib. 

Before instituting a suit on behalf of an idiot or lii' 
nutic - - - - - - - - HO, 407 

where assets are in n course of arlministration - 4i>ft 
To approve a proper settlement upon wife, &c. - 1‘2H 

To inquire whether u decree will be for the benefit of 
an infant - • - • - - - -221 

To inquire whether a sale will be for the benefit of 
an infant - -- -- -- - 227 

Vide Sanction of thb Cocat. 

REGISTRAR, Personal Representative of: 

Ordered to pay the costs of irrc^gularitv in prt>cess t*iit 
of his assets* ------- - 

REGISTRAR’S BOOK, 

Entry of attachment in ----- - 580 

REGISTRATION OF DEED, 

Not necessary to be stated in bill. 

REGISTRY of np[iciintriieijt of a»»ignei*K - - - - 74 

Vltie A IS 81 u N Kfis. 

RELATORS : 

III 'wliat eases not necessai^ - - - - - 12 

where suits relate to right of the Crown - - ib. 

Ill what eases iieceMsary - • - • - -11 

ill informations on behalf of idiots and lunatirs - IH 
chnrities - - - - - - - - l*'l 

setubie not absolutely necessary - - - - ib. 

M* ho may be - - - - - - - - It 

in charity cases ------- ib. 

outlaws - - - - - - - -Ifl 

dissenters - - - - - - - -14 

persons not interested - - - - - 

persons interested in the charity - - - 15 

eft'ect of their interest - - - - ib. 

in infiiriiiations on behalf of idiots or lunatics - 17 

Liability of, to costs ------- 18 

on dismissal ib. 

not where they bonA yidr insist upon the con- 
struction of a will ----- ib, 

when relief is granted - - - - 18 

though not the specific relief prayed - 11> 



INDEX. 


li£]LATOIlS*-* 

Effect of the death of, 

where more than one • ^ - 

only one 

Application for leaxe to name relators • • . 

proceedings thereupon . • - - - 

must be attorney ••---• 
Why required in informations - • • - 1 

Lunatics cannot be - -- -- -- 

unless under special circumstances • • - 

When entitled to costs ...... 

out of the fund 

as between solicitor and client . . - - 

Dismissal of informations where relators are con- 

cerned, 

"'with costs 

for want of prosecution . . . - - 

Must be a person of substance - - - - - 

IlemoTcd, in what cases 

RELEASE BY HUSBAND, 

Its effect upon wife's choses in action - - 10 


- 17 

- ib. 

- ib. 
ib. 

. ib. 
18, 10 

- 18 


Its effect upon wife's choses in action - - 105, 100 

DDiu Arwriwn f Where wife^s property is in remainder 
REVERSION^ o^e version, her consent cannot be 

Unless where there is a power of appointment • • ib. 

REMAINDER MEN. Vide Parties. 


REMISSION OF TRANSPORTATION. 

rORTATlON. 


Viile Tranb- 


RENT, 

Of wife’s chattels real, right by survivorship in, 
where reserved on underlease . . - 

RENT CHARGE, 

Persons necessary in suits for. Vide Parties. 
REPLICATION ; 

Where necessary to an Infant's answer 
Where not necessary . - - - - 

In what cases amendment permitted after 
AVithdrawing of, in order to amend . - - 


- 171 


sre necessary to an Infant's answer - - - 240 

?re not necessary ib. 

rhat cases amendment permitted after - - 544 

hdrawing of, in order to amend - - - - 645 

not necessaiy where it is merely to add parties, 644 
Applications for leave to withdraw and amend, must 
TO made to a master -....- 646 
To examination pro intereeee mo ... - 048 


REPORT OF MASTER : 

Exceptions do not lie to report upon examination pro 
interease suo -------- 
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REPRESENTATIVE, Penookl. VUa Partibs. ^***' 

Where none in England, limited administration must 
be taken out Q04 


RESIDUARY LEGATEE. Vkb Paktiss. 

RESULTING TRUSTS, Persons entitled to. Vide Par- 
ties. 

REVERSAL OF ATTAINDER, Effect of ... 06 

Difference between that and a pardon - - - 67 

REVERSIONERS. Vide Partibs. 

REVIEW, 

Bill of, hied without paying costs in former suit, in 
what case ...•••..43 

REVIVOR, 

Bill of, whether necessary after reversal of ^ outlawry, 68 
Service of subpoena u|K>n clerk in court not good * ^17 
Of information, 

relating to property of the Duke of Cornwall * 21 

In case of death of cor|K>ration sole, 

where suit for his own lienefit • ... 38 

for the benefit of others * . - • ib. 

Vide Mastbh of an Hosfital. Parson. Dean. 

Of suit by husband and wife, 

not necessary on death of husband • . .108 

seme on death of wife ..... 154 

effect of death of husband after death of wife * ib. 
Vide SuRvivonsHip. Feme Covert. 

RIGHT, Common. Vide Common Right. 

RIGHT OP AVAY, Suits for. Vide Parties. 

SALARY of an OfRccr in the Royal Household cannot 
be seized under a sequestration ..... 687 

SALE of Mortgaged Premises, 

In what cases decreed where infant is concerned - 237 
Of goods, &c. taken under sequestration in meene 
proceea. Vide Sequestration. 

SANCTION OF THE COURT, 

In what cases necessary : 

previous to filing a bill • - “ . * . * 

where assets are in the course of administration, ib. 
in the case of an infant - - - - . 407 

of an idiot or lunatic - - - ib. 

Omission to obtain the sanction of the court, 

cannot be taken advantage of by defendant - 406 
Vide BANKEurrs. Insolvent Debtors. 

3o2 
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SCANDAL IN A BILL, whatia .... 451,452 

Nothioff is scandalous which is material - • - ib. 

iu Dills to impeach instruments for fraud - - 453 

or to remove trustees - - - - . ib. 

not scandalous to impute corrupt or vin- 
dictive motives - - - - ib. 

aecuM to impute general malice - • ib. 

or personal hostility - - - - ib. 

or to state particular acts of immorality 
where the^- may be proved under a 
general charge ... - - 454- 

In what manner taken advantage of. Vide lMi*En- 

TINBKCB. 

Bill may be referred for at any time ... 450 

eetnhk by a co-defendaiit - - - - 4^ 

but not tiy a stranger . . - - - ib. 


SCOTCH PEEBS. VideVwM. 

SC:OTLAND : 

Plaintiff resident in, must give security for costs - ^4 

Bankrupt cannot sue for property in - - - 73 

Property of bankrupt iu, vests in assignees - - 74 

no registry or enrolment necessary - - - Bk 

Ser\*ice ol subpa^m, 4ce. in - ... - 278 

SECUETINO : 

Defendant secreting himself, 

service of subpu*iia and proc^ess uikui - - 281 

SECMHTY, 

To be given for restitution of property taken uiid€*r 

sccpicstration against party absconding * - 271 

SECCttITY FOR COSTS: 

Whore plaintiff is an alien, 

must be resident abroad ----- 58 

ercua whore in prison under Alien Act - - ib. 

Ordered after coiniiicnceTnent of suit - - - 5H 

W'herc prtHriwin amy retire* - - - - - 108 

Motion for. where plaintiff is described in a bill by a 
wrong address 4(l;i 

Qy. ns to, where there is more than one plaintiff - 404 

Vuie Costs. 

8EIS1N IN FEE: 

How alleged in a bill ------ 407 

of things manurable ib. 

not maniimblc ib. 

Livery of. Vide Litbrt or Ssisir. 

SEPARATE ESTATE : 

Wife may dispose of without examination - - 120 

but not to her husband ..... 127 

unless by nets in pais ------ ih. 

EflVet of joinder of husband and wife in suits for, 150, 151 





821 


SEQUESTRATION {\u 2kie*ne J^rocrM) : pnge. 

Origin of processs 

Struggles of ortlinary courts against - - - - ih. 

In wliat cases issued tVi7 

against II cor]wnitioji • - - - - - iw 

against an infant peer . • • • o;K)^ 

against party absconding to avoid process - - 271 

after arrest «oa 

not issuud on the return of a messenger - - tMhI 

Can only be upon return of serjeant-at-arms - - 

or where defendant resists the serjeant-at-ariiis. ib. 

sccus when it is to enforce an order ... ib. 
Not necessary' when a defendant is abroad - - 02’4 

Into Ireland y may lie issiuhI upon return ofnuUa bona 
here - 029, ##. (/) 

Into the colonidt, can only lie issueil U|»on applica- 
tion to the King in Omncil • . .. . . ill. 

Where party resists the serjeant-at-arms ... OilO 
Order for, 

absolute in the first instance - - - - ib. 

bow obtained : 

ujKm inotjoii only ib. 

cannot be obtained on |»etitton - - - ib. 

\isi, 

in what cases : 

against pcc^rs - - • - - - 021 

grcfin infant peers - - - . 2510, w. 

members of parlianicrit - - - 021 

ofiicers of the c<mrt - - - - ib. 

bow obtaiiie<i n;,2 

service of - . - - - - - ill. 

pormiiial where dispcnsiMl W'itb - - ib. 

enlarged 0iy;i 

upon exceptions to aiis%vcr ... ib. 
<'niisc against, atisw'er put in, goo<l - . VuV2 

bow made absolute - . - . „ fj.VI 

I'orni of the writ, 

against ordinary pcrs«ins ... - - 029 

against peers, &c. - - - - - •* O.'il 

Excctitioii of ------- - 0:i.'> 

need not l>e executed where it is intended to lake 

bill //ro - - - • 031,002.0^9 

blit may be executed w'ithoiit precluding the 

right to take the bill ro/i/cssu - - OJIO. 083 

practice of tlie Court of Kxcbccpjcr - - 0212 (n.) 

need not be executed wdiere decree can be taken 

against the other defendants ... 033 

defendant allowed to come in after decree 
and put in his answ'cr ... - 034 

Kept on foot after decree pre confetMo . - - - 03r> 

but vfhether as a security for ultimate balance, 
qu4fre - 630 


3 0 3 
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SEQUESTRATION (in Mesne Proces9)-^coniinued, pftge. 

Power of seauegtratora -630 

what things they may seize . - • • ib. 

goods and cnattms ..... 637 
a pension from the Crown . - - • 038 

what tilings they may not seize, 

choses in action - . - • - - ib. 

arrears of an annuitjir - - - - • ib. 

salary of an officer in the household - - ib. 

half-pay of an officer in army or navy • ib. 
books and papers of a corporation - - ib. 

may break open doors ..... ib. 
may open boxes or rooms that are locked • - ib. 

may not remove goods or chattels ... 630 
must keep dofeno^ant actually and not nominally 
out of possession - - • • -* - ib. 

may not sell goods without order * - - - ib. 

notice of sale must be given in newspaper - 640 
orders for sale seldom made unless goods of 
a perishable nature .... - 639 

application for, may be either by motion or 
petition 

must be upon notice • . « • - 640 

secuM where contempt is for non-appear- 
ance ib. 

may enter into lands, whether freehold or copy- 

hold - 641 

have no power to let or sell lands ... 642 
sequestrator abusing his power, committed - (»50 

Effect of, upon lands and tenements ... 640 

tenants will be ordered to attorn - - - 041 

proceedings in case of their refusal ... ib. 
where there has been a fraudulent alienation - 042 
Duty of sequestrators ...... 665 

not to pay over money received to plaintiff - ib. 
are Imuiiu to account for what they receive - 042 
to make returns from time to time - - - ib. 

sequestrator omitting to make return, deprived 
of his fees ------- 651 

How enforced, 

injunction to deliver possession - - - - 643 

whether necessary before writ of assistance, ib. 
writ of assistance ------ ib. 

Disturbance of seciuestrators, 

a contempt of the court - r • - ^ - 044 

Injunction to restrain proceedings at law against 
senuestraton 645 

In wiiat manner party claiming a right to property 
seciuestrated must proceed ----- 644 

Examination pro tn/errstc suo - • • • - ib. 

Vide Ihtbrbssjs sco. ^ 

in what cases court instead of an ex^ination 

pro intereeee wo will direct a trial at law - 646 

or a reference to a master - - * - ib. 
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SEQUESTRATION (in Metne ProcM) — continued. pftga. 

or will order the claim to be ttatisfied at 

once ib. 

personal property delivered up to claiiuant pend- 
ing reference on his giving security - - 647 

Uow discharmd, 

where j^aintiff, upon an order to examine a 
claimant pro intcresoe suo does not carry in in- 
terrogatories ----- 648, «. (ff) 

upon hearing report upon examination pro m- 
terefge muo ------- 04U 

by party appearing or angering - . - ib. 

secuM amere upon bill taken pro amfesiOf 
there is a decree ad conyMa^wn - - ib. 

by the appointment of a receiver . - - 6fi6 

Effect of abatement ufion ------ ib. 

upon death^of plaintiff, leave given for reviving 
suit - -- -- -- - ib. 

upon death of defendant ----- ib. 

no revivor ------- ib. 

secua where for the performance of decree or 
order ------- ib. 

Costs of --------- ih. 


SEQUESTRATORS: 

Duty of. Vide Sequestuation. 

Committed for abusing their ]iower - - - - ih. 

Costs of-------- - il». 

In wlmt cases allowed iiniuidago - - - - 6ol 

Not iriukiiig a return, ciepri^'ca of their poundage ib. 

SERJEANT-AT-ARMS 616 

Has always a deputy atttnuling the court - - il». 

May be sent in all cases where u messenger may go, 017 

In what cases usually sent - - "■ , * - ib. 

upon return mm eat inventus to a coiiniiission of 
rel»el]ion ------- jh, 

to an Httttchnicnt under 1 W. 4 , e. 96, rule I - Ri. 
where messenger dies ----- ib. 

or fails in executing commission - - - ib. 

where defendant escapes after arrest by mes- 
senger ------- - ill. 

upon not putting in answer upon order for time, 61U 
Why sent -------- - 017 

Seqtiestration can only issue upon return of - - 618 

or where defendant resists the serjeant-at-arms, 090 
Upon return to commission of rebellion, how obtained, 

must be upon onler ------ ib. 

obtained upon motion ----- ib- 

on malting which, counsel must deliver 
the commission to the registrar - ih. 

3 Q 4 
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S ERJ EA N T- AT-AHMS — continued, pagT^* 

l.'|Km return to attachment under 1 W. 4, c. 3G - G23 
order for, how obtained ..... 023 

aftidavity must be made by clerk who issued the 

attachment ib. 

solicitor or agent must s^irear to due diligence, i b. 

must follow the terms of the Act - - 024 

Upon order for time not complied with ... 025 
Order for, how drawn up - - • . - ib. n. (5.) 

Power of----..-. - 025 

cannot take bail -....- ib. 

may discharge prisoner on clearing his contempt, 020 
Duty or-------- - 625 

must bring defendant to the bar within a limited 
time - - 020 

Prisoner of, 

entitled to discharge on clearing his contempt - ib. 
putting in his answer, may be immediately dis- 
charged ---.-.--ib. 
if not brought up within the limited time, is to 

be discharged ------ 020 

and the costs to be paid by the plaintiff - ib. 
Proceeding where prisoner is brought up - - - ib. 

AWi est inventus, proceeding upon - - - - 627 

Costs of --------- ib. 

Fees of-------- - 017 

SERJEANT-AT-ARMS, DEPUTY. F/c/e Serjeant- 
at-Aiimh. 

SETTLED ACCOUNTS, ride Accocnts. 

SPTTLEMENT: 

Effect of previous settlement upon wife^s right to a 


settlement - - - - - - - - 143 

SHAREHOLDERS. Vide Parties. 

SHERIFF: 

Duty of, under an attachment ----- 582 

, Vide Attachment, 

Not entitled to his fee from party improperly arrested, 685 
May be attached for not obeying habeas corpus - 607 

Discharging prisoner under insolvent Act, after 

Aa5f*air ccayniJ*, guilty of contempt - - - - ib. 


SHERIFF'S OFFICER. Vide Bailiff. 

SHIP, Crew of, Vafe Parties. 

SHIPOWNERS! 

Bills to limit the responsibility of, under 53 G. 3, c. 

160, must be ucconipanied by affidavit - - - 505 

SIGNATURE to an agpreement, not necessary to be 
stated --------- - 472 
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ptiire. 

SIMPLE CONTRACT CREDITORS. Vide Ckhditom! 
Pa»tiks>. 

SIX-CLERK : 

Assi^ied to persona in yarmA pauperis ... - 45 

In what caseR appointm guardian ad lUem - - 280 

SIXTY-CLERK ; 

Appointed to act as solicitor for person in formA 
pauperis - -- -••-.45 

SOCIETIES, 

Members of, where numerous. Vide Parties. 
SOLICITOR : 

Usin^ the name of prochMn amy without consent - 08 

Infants bound by their conduct • • • • 102 

May act for next friend and other parties - - 105 

but not where interests are very adverse - - 100 

How far infant bound by the conduct of - - - 230 

Cannot commence a suit under a general authority 

to act as solicitor ------ 403 

but he may commence a defence . - - ib. 

Vide Authority. 

Practice where he hies a bill without authority - 404 

Vide Authority. Hill. 

SOLICITOlUGENERAL, 

111 what cases made a defendant • - - - 185 

Where no attorney-general - - - - - ib. 

Where attorney-general is x>laintiff - - - - ib. 

SOUTH SEA COMPANY: 

May l^e made parties to a suit to restrain the transfer 
of stork or tiie payiiiciit of divuhuids - - - 107 

Vide Rank ok Enoland. 

SOVEREIGNS, FOREIGN. Vide Foreign States. 

SPECIALTY CREDITOR: 

Rill by one only, allowe<l to be amended at the hear- 
ing ------- - 331.330 

One cannot have a decree against real estate - 320 (n) 

Dt^cret? in suits by one only - - ib. 

Should sue on behalf of himself and others - - 333 

Cannot have satisfaction out of real estate, unless he 

sues on behalf of himself and others - - - 405 

SPECIFIC BEQUEST OF STOCK: 

Whether bunk are lK>uud to notice it - . - 203 

SPECIFIC CHATTEL: 

Suit for the delivery up of ----- 39 

SPECIFIC PERFORMANCE, 

Of agreement relating to the lx>undaries of two {iro- 
vinces in America, suit for ----- 24 
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SPECIFIC PERFORMANCE— ron/tiiuec/. page. 

Suits for, cannot be sustained by infants - •> - 04 

Of severed distinct contracts, bill for, multifarious - 438 
Bills for, must not pray relief against prior incum- 
brancer -------- - 442 

May be decreed at the instance of defendant, upon 
piaintifTs offer, without cross-bill - - - - 491 

With variation, proved by defendant, not granted to 

plaintiff under general relief - - - - ib. 

but defendant may have a decree for the agree- 
ment such as he has proved it to be - - ib. 

Where vendor does not entitle himself to a decree for, 
he cannot under general prayer have an inquiry 
into management of the property - - - - 492 

Of marriage articles, decreed on oill to carry settle- 
ment into execution - - - - - - 493 

Bill for, may be altered by amendment so as to in- 
sist upon an agreement stated in answer, in- 
stead of that stated in bill - - - - 514 

but not so as to claim the benefit of both agree- 
ments - - - - - - - - ib. 

STAMPING not necessary to be stated in pleading - 472 

STAND OVER, cause allowed to, at the hearing, where 
there is a defect of parties ------ 

STATUTES ; 

Informations under -------8 

Vide In FORMATION. 

STATUTE : 

Regulations introduced by, do not alter rule of plead- 
ing -------- - 471 

Where an instrument is created by, it must be stated 

with all the circumstances required - - 473 

will of lands must be averred to be in writing - ib. 
but need not be averred to be duly executed 
and attested ------ ib. 

but usual so to aver it - - - - - 474 

STOCK. Vide Accoun^ant-Gbneral. 

STOCK IN THE PUBLIC FUNDS : 

Bank not bound to notice a trust of - - - - 202 

Effect of a specific bequest of - - - - - 203 

STRANGER: 

Advancing money to a wife entitled to maintenance, 133 
Cannot refer bill for scandal - . - - • 400 

STRIKING OUT NAME OF PLAINTIFF: 

Where an infant -.---- 08, 510 

Where evidence of one plaintiff is necessary to the 
title of others .010 



INDEX. 


827 


SUB-CONTRACTS : page. 

Bill against parties claiming under, not multifarious, 442 

Parsons interested under. Vide Partiss. 

SUBPCENA AD RESPONDENDUM: 

Nature of the writ - ' - - - - • . 554 

Why so termed ------- ib. 

Not issued against attorney-general - - - ] 8 d. 554 

peers of the realm, without letter 
missive first sent - - . ih. 

Vide Letter Missive. Peers. 

Form of the writ 55 (j 

according to the new orders - - - - ib. 

day of return 557 

if in a town cause - - • . . 55 g 

country cause * - - . - ib. 

indorsement ------- ib. 

three defendants may be included in one writ - 559 
against infant not baptized . - . . 569 

Mistakes in, how taken advantage of - - - ib. 

can only be rectified before service - • - ib. 

How sued out and issued ----- ib. 

May be made out by plaintiSTs solicitor - - - 501 

SeaLfor - -- -- -- -- ib, 

PriBcipe for - -- -- -- - 560 

Vide PrjKCIPe. 

Must not be issued before bill filed - - - - 562 

except in iniunction cases ----- ib. 

If issued before bill filed, defendant may sue for costs, ib, 
but certificate of bill being filed not necessary - ib. 
six-clerks not to ante-date bills - - - - ib, 

Plaiutiff issuing subpoena before bill filed, may retain 
it on payment of costs ------ ib. 

Injunction bill in time if on the file on the morning 
after the return ------- 503 

Service of, 

within what time ------ ih. 

not good on a Sunday ----- ib. 

ordinary service ------ ib. 

personal, how effected upon ordinary persons, ib. 
infants ------ 229. 303 

upon mother ----- 229 

upon father-in-law, ought to have an 

order to warrant it - - - ib. 

femes covert ----- ib. 

where suit relates to her separate 
estate ----- 504 

upon corporations - - - - ib. 

upon members of Parliament - - 505 

at dwelling-house ----- 5154 

copy may be left - - - - - ib. 
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SUBPGEINA, tkc.— continued » 

Service of— con^tmcei/. 

must be at place of actual residence - - 5G4 

$ecus in the case of a member of Parlia- 
ment ------ ib. 

of a peer who is abroad - - - 

of a member of House of Commons - il>. 
need not be accompanied by a copy 

biU - . . - - - ib. 

extraordinary ------- jl>. 

ought to have a previous order to warrant it, ib. 
secus where it can be proved that sub- 
poena came to defendant’s hands - 566 
that he was in the house at the time - ib. 
or had notice ----- ib. 

ui>on a person in prison .... ib. 

at the suit of^the King[ - - - - ib. 

at defendant’s last place of abode - - 567 

not good unless defendant had resided 
there within a year - - - - ib. 

by sending it under cover to defendant’s 
address ib. 

uijou party abroad .... - 

Vide Substituted Service. 
in Scotland or Ireland^ or Isle of Man, 

in what cases good - . - - - 277 

must be accompanied with copy of prayer of bill, 
process of eonteinpt upon, not to issue unless 
upon special motion - . • . • iti. 

out of the United Kingdom, 

in what cases - - - - - - 280 

at Naples 281 

upon clerk in court, 

not good in a cross cause - - - - 207 

court will, however, suspend proceed- 
ings in original cause till answer - ib. 
not good in a sunpleinental suit - - - ib. 

or in bills or revivor - - - - 268 

good upon amended bill under new orders - ib. 
siilistituted, 

much more frequent formerly than now - 266 

in what cases ordered ----- 26JJ 

where action is commenced by assignee of 
a bond - - - - * - - - 265 

upon agent or factor ----- 268 

upon receiver or steward, or other person 

receiving rents - - - 270, w. 

not ordered where no action com- 
menced ------ 265 

not ordered upon person acting under 
power of attorney to prove a will - 266 
nor upon person acting under general 
power or attorney - - " - - ib. 
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SUBPCENA, iic.^continued. 

Service of, substituted — continued, 

nor where covenant in mortgage-deed 
declaring that it shall be good service, 206 
upon attomey-at-law, 

order for. how obtained ... 203 

in Chancerv - - - - • ib. 

in the Exchequer - - - ib. 204 

notice of motion not necessary - 204 

unless action brought iu nahie of 

agent ------ ib. 

affidavit of merits, 

must be by plaintiff himself - - ib. 

unless solicitor has personal 
knowledge of ease - - ib. 

in Chancery, need not state previ- 
ous refusal to accept subneena ^ - ib. 
not necessary in scare, till motion 

for hyuHctton - - - - ib. 

need not verify ell the allegations 

in the bill - - - - il». 

but n material variance would 
be fatal . - - - ib, 

dispense<l with, where agent has 
answered, admitting the facts - 205 

n]>ou receiver or agent of persons abroad, 280 
where defendant secretes himsedf - - 281 

Coiitcmpt of, 

by party sc?rved ------- 508 

by actual battery ------ 5(19 

how ]>roved ------ ib. 

])iinishiiient of - - - - - - ib. 

by words, 

how ]>rovcd ib. 

puTiishnieiit of - - - - - - ib. 

by iion-obcdiencc to - - ~ - 572 

Counterfeit, 

docs not oblige ------- 509 

making of a misdemeanor - - - - 570 

bow punished ----- ib. 

Costs of, 

under the old practice - - - - - ib, 

under the new orders ------ ib. 

are costs in the cause ----- 571 

Against husband and wife - - - - - 210 

service of, on husband ----- 217 
on wife ------ 218 

To hear judgment, 

service of, upon infant defendant not good - 242 

in cases of infants, should be upon 

guardian ----- ib. 
To show cause against a decree. Vide Inkant. 
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SUBMISSIONS : page. 

Infants not bound by improper .... io2 

SUBSTITUTED SERVICE. Vide Subp<bna. 

SUIT: 

Commencement of - 

By English bill ib. 

By information ....... ib. 

SUITORS' FUND: 

In what cases costs of prisoner are to be paid ont of, 673 
In what manner to be reimbursed for costs of pri- 
soners paid out of - - - - - - - ib. 

Application as to payment of costs out of can only 

be made to Lord Chancellor - - -> - ib. 

cannot be made by plaintiff - - - - ib. 

SUNDAY. Vide Arrbst. 

SUPPLEMENTAL BILL: 

To continue a suit after bankruptcy of plaintiff - 70 

Where plaintiff becomes lunatic, after suit com- 
menced - - - - - - - - - IIG 

Where committee of idiot or lunatic dies or is 
changed .--.-..-ib. 
Where necessary upon death of wife, in suits by hus- 
band and wife 155 

Where necessary on death of husband of feme covert, 
defendant 218 

Not unnecessai^ on death or change of assignee of 
bankrupt or insolvent 85 

secus where assignee is defendant - - - ib. 

Against infant, 

where guardian eid Utem has been appointed in 
original suit, commission has been dispensed 
with - -- -- -- - 235 

Service of subpoena upon clerk in court in original 
suit, not good ....... 267 

Parties may be added by - - - - - - 393 

SURETIES. Vide Partibs. 

SURPLUS : 

Bankrupt or insolvent cannot sue his assignees for, 75 
sectis the assignee of such surplus - - - ib. 

Persons interestea in. Vide Partibs. 

SURRENDER: 

In what way to be staled ------ 460 

SURVIVORSHIP : 

As between husband and wife, 

in respect of her choses in action . . - 154 

chattels real - - - - 107 

how far affected by death of either^ before settle- 
ment executed ------ 147 

Vide Fbme Covert. 
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TACKING : 

Principle of courU of equity respecting - - - 433 

TECHNICAL EXPRESSIONS : 

How far they should be used in a bill ... 465 
Not absolutely necessary 468 

TENANT IN COMMON. FiVfc Partibs. 

TENANT IN TAIL. Vide Partibs. 

Act, Btat. 7 Geo. 4, c. 45, wife's consent not neces^ 
sary to payment under 

TERM OF YEARS : 

Interest of husband in wife's ..... 167 

Outstanding, 

in what manner they ought to l>e stated in a bill 
to restrain defendant m>m setting the^ up • 455 

Possession of, 

how alleged in a bill ------ 407 

THE KING : 

In what cases bills are asidressed to « • • - 1 


TITLE, 

DeriTative, in what cases to be shown in a bill « 
contra 

Vide Bill. 


(^> 


477 

ib. 


THEATRES : 

Whether the court will take Jurisdiction in cases of, 
without ]iraying a dissolution of partnership, 435, n. 

TIME : 

Of the certainty required in allegations of, in a bill, 
on or about ------- 

To answer, 

for afetne covert under an order to answer separ* 
ately, to be reckoned from date of order - 211 
cross-bill, till answer to original bill has come in, 
discharged after amendment of original bill - 550 
etiam when obtained after amendment actually 
made - - - - - - - - ib. 

order for, not granted without defendant con- 
sents that serjeant-at-arms shall go - - 610 

^ of issuing seijeant-at-arms under • - ^25 

^ y 

TITHES, 

' Demise of, must be stated to be in writing - - 475 

Parol, demise of. Vide Partxbs. 


- 422 

- 424 
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TITLE DEEDS: page. 

Of the certainty required in bills for the delivery up of 479 
where de&ndant has intermixed the boundaries 
of an estate ib. 

TRADER: 

Suits for administering estate of. Vide Parties. 

TRADING OF A BANKRUPT: 

In what cases it may be disputed ... 97. 89 

Vide Bankruptcy, Act of. 

TRADING CONCERN, Proprietors of. Vide Parties. 

TRANSPORTATION : 

Plaiiitifi under sentence of, for felony must give secu- 


rity for costs --.----37 
secuB for a misdemeanor ----- ib. 
Pardon on condition of - - - - - - (17 

Effect of return from before period expired - - ib. 

rcniisAon of, by governors of colony - - 67, 68 

Of husband, considered as a civil death - - - 118 

TRAVERSE : 

General, at the end of answer, 

omitted in case of infant - 240 

TREASON. Vide Attaindeh. 


TRICK OR CONTRIVANCE : 

Of husband, 

will not defeat wife of her right to maintenance, 132 

TRUST without any speciiic purpose, 

Attorney-general a necessary jiarty to a suit relating 

to 

For sale. Vide Parties. 

Deed, Creditors under. Vide Parties. 

TRUSTEE FOR FEME COVERT: 

May pay her property to her husband - - - 129 

8 €CU 9 where a bill has been filed ... lao 

TRUSTEES FOR SALE: 

Bill by against purchasers under several contracts 
will be multifarious ------ 437 

TRUSTEES : 

Bills to reiiiove, 

^ what imputation in will not be scandalous - 453 
Assignee of. Vide Parties. 

Ill what cases necessary parties. Vide Parties. 

Receipts of, good discharges. 

cestui que trusts nniiecessary. Vide Parties. 

To preserve contingent remainders. Vide Parties. 



UNDER-LKASE of Wife’s term : • 

Effect of, upon her right by survivorship - - * 170 

UNDEH-SHERIFF. Vide Shriupf. 

I NDERTAKING BY PLAINTIFF: 

To give effect to rights of absent parties - - - ggO 

UNNECESSARY PARTIES. Vide PARTIES. 

VACATIONS : 

Trinity and Michaelmas, 

not reckoned in computing the time within which 

an order to anietid may be obtained - 0.T0 

or in time for amendments after order - 540 

VALUE: 

Inadequacy of, 

court will not entertain suit where value is incon- 
sistent with its ditifiiitv ----- 43 -> 

Vide Bill. 

VARIANCE, 

Between afHthivit and hill, 

in iiiotiouH for substituted service - - - o<vi 

VENDEE, Heir of. Vide Parties. 

Personal representative t>f. Vide Partirs. 

VESITRY ORDER, Parties to. Vide Paiitirs. 

VEXATIOUS CONDUCT. Vide Forma PArPKRis. 

VICAR. Vide Parties. 

VINDICTIVE MOTIVES: 

Allegation of. not .scandrilons in billa to remove trus- 


tees -------- - 45;i 

VIVA VOCE: 

Deeds and exhibits may be proved tfiva rore ngainsf. 

an infant - - - - - - -241 

sectM ill the Exclie<iuer - - . - - - ib. 

WAIVER of Right of Settlement by Wife, 

Ef feet of - - • - - - - - -140 

Vide Fkmr Covrwt. 

Of relief against absent parties, 

in wlittt cases plaintiff may cure defV»et of par- 
ties by ------- - ^0 

Of t»cnaltic9. Vide Bill (Prayer). 

Or forfeiture, demurrer for want of - - - 409 

Of i j regularity in order to amend, 

by accejdanee of coats - - - - - 541 

Vide CosTB. 

bv applying to have ofli4»e co}»y bill amended - 542 

3 H 
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WALES ; pa*?e. 

Great sessions ofy aholislied ----- 6 

Attorney-general of great sessions - - - - ib. 

WAR: 

Effect of war breaking out after suit commenced by 

an alien --- -----57 

with this country jiulicially noticed - - - - 58 

seciis between foreign <toiin trios - - - 

WARDEN OF THE FLEET: 

To kec?p a register of jirisoners fcir contempt - - (»(>8 

To make quarterly reports - - - - - ib. 

I'iffe PnisoNKU. 


WAHRANT 

to comiiieiico ti suit. Vhie ArTiioiiiTY. 

Solicitor. 

To sherift** s officer upon an attachinent - - - 583 

must be indorsed with tliename of clerk in court 

or solicitor - - - - - - -584 

iiiiist be made before the arrest - - - - ib. 

how exoe.ut€»d - - - - - - - ib. 

return to------- - 585 

Vi tic Att a c II mkn t. a n u kst. 

Lord Chancellor’s, may be executed on a Sunday - ib. 


WASTE, 

By a bishop of his temporalities, 

liow restrained - - - - - - 7 

Restrained till offic<» found at tlic suit of the (.!rown - 
May be restrained at the suit of an infant at I'CHlrv 

sa H/crr -------- - lUl 

WAY, 

Right of, t;ertaiiity required in Itills to establish - 47H 


WEAK INTELLECT, Persons of : 

May sue by their - - - - 117 

Bill by may be taken off* the tile _ _ - - ib. 

scetta it tiled bef<»re they beeouie so - - - ib. 

May defend by guardian ------ 04 s 

(tiiardiaii of, how appointed ----- ib. 

by commission ------- ib. 


Answer of, by guardian, may be read against them, ‘2411 


WESTMINSTER ; 

Courts at - - - - - - - - - el 

do not reengni^r the attorney-general of other 

inrisilirtion** - - - - - - - ih. 
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WILL: _ pag«. 

Cannot be established against an infant without exa- 

Tnination of witnesses ...... ^38 

unless ancestor has admitted it - - - - 239 

111 wliat cases to be |>ro\ed per te»tesy 

against an infant heir>nt>law .... 241 

even though infant derives benetit under it, ib. 
Of lands, must be avt'rred tii be in writing - - 473 

but ueed not be averred to be duly executed or 

attested il>. 

but usually is so averred - - • - - 474 

WITNESS : 

I^rocJiein ttmy or his wife cannot lie witness in the 

cause - - - - 100 

Joinder of, as a ]>arty, improper - - - - 890 

Examined pro intervl^se »no - - - - . 048 

WORDS TO ENLAROE MEANlNtr: 

In wlnit cases used in bills . - . - - 

Scamlalous or eouteniptiious with re-*pect to a sub- 
Vide Si «i*a-XA* 


WRITING : 

M'here made nceessory by statute, neeil not be averred 
in plojuliiigs -------- 

Agreement, not necessarj' that it bliould !»e stated to 
he in>vritiiig -------- 

VV'hereAer neeessary iit law, it niiist he averred 

where things lie in grunt - - - - - 

ilemise of tithes ------ 


471 

172 

475 

th. 

ib. 


KNI> OF VOI^. t. 





